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ABSTRACT 

This  document  presents  the  texts  of  four 
Congressional  hearings  held  in  September  of  1985  and  February  and 
March  of  1986  to  investigate  the  effects  and  the  causes  of  the 
critical  shortage  of  liability  insurance  in  the  United  States.  The 
first  hearing  examines  the  dimensions  of  the  problem  and  offers 
insights  into  why  objectives  of  having  an  insurable  society  are  not 
currently  being  met  for  many  people.  The  second  hearing  calls  on 
representatives  of  businesses  and  of  cities,  towns,  and  school  boards 
nationwide,  many  ot  whom  have  been  affected  by  the  crisis  of 
insurance  cancellations  and  rate  increases.  Also  testifying  are 
representatives  of  insurance  agent  organizations  who  discuss  the 
insurance  industry  and  difficulties  faced  by  clients.  The  third 
hearing  concentrates  mainly  on  the  perspectives  of  the  states  in 
their  current  responsibilities  for  regulating  insurance.  Witnesses  at 
the  state  level  provide  information  about  the  current  regulatory 
system.  The  final  hearing  calls  on  witnesses  who  discuss  areas  in 
which  the  need  for  improved  risk  abatement  is  particularly  acute, 
including  the  trucking  industry.  A  total  of  35  witnesses  provide 
testimony  at  the  four  hearings.  Materials  submitted  for  the  record 
are  included.  (NB) 
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LIABILITY  INSURANCE  AVAILABILITY 


THURSDAY,  SEPTEMBER  19,  1985 

House  of  Representatives 
Committee  on  Energy  and  Commerce, 

Subcommittee  on  Commerce, 
Transportation,  and  Tourism, 

Washington,  DC, 

o^^^^^^^^}^^  met,  pursuant  to  notice,  at  9:35  a.m.,  in  room 
ll{)6,  Raybum  House  Office  Building,  Hon.  James  J.  Florio  (chair- 
man) presiding. 
Mr.  Florid.  The  subcommittee  will  kindly  come  to  order 
I  would  like  to  welcome  all  in  attendance  today  to  our  important 
hearing  that  launches  a  full-scale  effort  by  this  committee  to  inves- 
tigate  the  effects  and  the  causes  of  the  critical  shortage  of  liability 
insurance  m  this  nation.  ^ 
The  investigation  comes  in  response  to  the  hundreds  of  calls  and 
letters  members  of  this  subcommittee  have  received  from  business- 
es, professional  groups  and  others  for  whom  liability  coverage  has 
either  become  prohibitively  expensive  or  impossible  to  obtain  at 
anvpnce. 

The  crisis  in  property  casualty  insurance  is  widespread  and 
growing  very  rapidly  The  current  list  of  victims  includes  archi- 
tects, trucking  and  bus  companies,  commercial  fishermen,  rail- 
roads, nurse-midwives,  hotels,  taverns,  restaurants,  ski  resort  oper- 
ators. State  and  local  governments  that  we  know  of,  and  I  suspect 
the  list  is  much  longer. 

Some  of  the  groups  will  be  represented  by  today's  witnesses,  but 
as  we  listen  to  their  testimony,  we  should  bear  in  mind  that  they 
are  only  telling  part  of  the  story.  The  organizations  and  individuals 
who  are  being  harmed  during  this  crisis  are  too  numerous  and  di- 
verse to  be  adequately  represented  at  a  single  congressional  hear- 
mg. 

It  is  obvious  to  me  that  this  is  a  national  problem,  deserving  of  a 
national  response.  Availability  and  affordability  of  insurance  are 
hindamental  in  today's  society.  The  lack  of  either  can  ultimately 
determine  who  can  buy  a  car,  who  can  purchase  a  home,  who  can 
obtain  child  care,  and  thus  be  able  to  enter  the  workforce,  who  can 
engage  m  business. 

Our  hearing  this  morning  will  examine  the  dimensions  of  the 
problem  and,  hopefully,  afford  insights  into  why  these  objectives  of 
having  an  insurable  society  are  not  currently  being  met  for  so 
many. 

Our  modem  society  relies  on  insurance  to  an  astounding  degree, 
one  that  we  could  not  have  imagined  30  or  40  years  ago.  If  there 

(1) 


ERLC 


7 


2 


are  problems,  and  I  think  the  conclusion  is  that  there  are,  certain- 
ly there  should  be  an  effort  to  address  those  problems. 

I  yield  at  this  point  to  the  gentleman  from  New  York,  Mr.  Lent. 

Mr.  Lent.  Thank  you  very  much,  Mr.  Chairman.  I  want  to  com- 
mend you,  Mr.  Chairman,  for  calling  this  hearing.  There  is  no 
doubt  that  the  insurance  industry  performs  a  vital  function  to  our 
Nation  by  enabling  businesses,  both  large  and  smsdl,  to  plan  for 
and  manage  the  risks  associated  with  doing  business. 

I  am  most  concerned  when  I  hear  that  the  insurance  industry  is 
unable  or  unwilling  to  perform  this  function.  I  can  understand  the 
reluctance  of  a  person  to  provide  day  care  in  the  home  or  nurse- 
midwives  to  perform  their  laiportant  function,  or  of  city  officials 
and  employees  to  stay  on  the  job  if  in  doing  so  they  must  risk  all  of 
their  assets  in  the  event  of  lawsuits  arising  out  of  their  jobs. 

Clearly,  insurance  is  important  to  all  of  us,  and  I  think  that  this 
hearing  will  provide  us  with  a  good  start  at  exploring  the  reasons 
for  insurors'  unwillingness  to  write  certain  lines  of  insurance. 

I  look  forward  to  the  exchange  of  views  on  this  issue,  one  that  is 
so  vital  to  the  continuation  of  everyone's  ability  to  do  business. 

Mr.  Florio.  Thank  you  very  much. 

We  are  now  pleased  to  have  as  our  first  witnesses  two  distin- 
guished Members  of  the  Congress,  the  Honorable  George  Miller,  c 
Member  from  California,  as  well  as  the  Honorable  Ron  deLugo,  del- 
egate from  the  U.S.  Virgin  Islands. 

I  would  ask  both  to  kindly  come  forward. 

As  with  all  of  4)ur  witnesses  today,  their  formal  statements  will 
be  made  a  part  oi  the  record  in  their  entirety,  and  the  witnesses 
may  feel  free  to  proceed  as  they  see  fit. 

Congressman  Miller. 

STATEMENTS  OF  HON.  GEORGE  MILLER,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  CALIFORNIA;  AND  HON.  RON 
deLUGO,  A  DELEGATE  IN  CONGRESS  FROM  THE  VIRGIN  IS- 
LANDS 

Mr.  Miller.  Thank  you,  Mr.  Chairman,  and  thank  you  and  the 
other  members  of  the  committee  for  making  this  hearing  available 
to  us.  I  welcome  the  involvement  of  your  subcommittee  and,  hope- 
fully, the  full  committee  in  this  issue  of  liability  insurance  cover- 
age. 

I  would  like  to  take  a  few  minutes  to  outline  what  our  Select 
Committee  on  Children,  Youth  and  Families  has  learned  in  the 
hearings  which  it  has  conducted. 

As  you  know,  last  year  the  House  Select  Committee  on  Children, 
Youth  and  Family  spent  a  year  looking  into  the  issue  of  child  care 
in  America,  and  I  must  tell  you  that  we  found  a  system  that  was 
woefully  inadequate  to  meet  the  needs  of  working  parents  in  this 
country  for  the  safe  protection  and  care  of  their  children  during 
their  working  hours. 

We  found  that  the  only  way  that  we  will  ever  be  able  to  meet  the 
need  for  child  care  is  with  the  full  participation  by  all  facets  of  our 
society.  But  now  what  we  find  in  recent  moptus  is  the  aJarming  re- 
ports thai  the  child  care  operations,  family  day  care  home  provid- 
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ers  and  Head  Start  programs  across  the  Nation,  in  their  efforts  to 
meet  the  child  care  needs  of  this  Nation,  are  in  jeopardy. 

With  little  or  no  advance  warning,  the  liability  insurance  for 
child  care  providers  is  subject  to  midterm  cancellation,  non- 
renewal, severely  restricted  coverage  and  dramatic  late  hikes, 
rangmg  from  200  to  1,000  percent.  It  is  not  an  exaggeration  to  say 
that,  as  a  result  of  these  events,  chUd  care  could  be  approaching  a 
m^or  cnsis. 

As  a  result  of  our  recent  hearings  on  this  issue,  we  have  learned 
a  great  deal,  and  I  would  like  to  share  some  of  those  findings  with 
you. 

Family  day  care  providers  in  nearly  every  State,  who  care  for  an 
^tunated  two-thirds  of  the  Nation's  children  in  child  care,  cannot 
find  liability  msurance.  Their  homeowner's  policies  have  been  can- 
celled or  they  have  been  offered  insurance  at  premiums  that  equal 
or  exceed  their  average  salary  for  1  month. 

Well-establifihed  youth  serving  agencies  such  as  the  YWCA  and 
Campfire  face  increases  in  premiums  that  range  from  300  to  500 
percent  or  more,  threatening  their  ability  to  provide  child  care 
services  or  other  vouth  programs. 

The  National  Association  for  the  Education  of  Young  Children 
which  represents  47,000  individuals  who  work  in  all  facets  of  early 
education,  told  the  committee  that  the  loss  of  insurance  and  the 
prohibitive  rate  increases  bear  no  relationship  to  the  professional- 
ism, quality  or  claims  history  of  the  affected  programs.  Most  pro- 
grams suffenng  dramatic  changes  in  their  liability  coverage  have 
never  filed  a  single  claim. 

Insurers  are  concerned  about  the  long  tail  of  exposure  that 
occurs  when  insuring  children  because  insurers  may  be  responsible 
tor  loss  litigated  many  years  after  the  policy  is  ourchased. 

iMurers  are  also  expressing  hysteria  over  a' perceived  threat  of 
child  sexual  abuse  that  has  received  so  much  media  attention  of 
late,  but  the  Selec^,  Committee  also  learned  that  only  an  estimated 
one  to  one-and-a-half  percent  of  the  reported  perpetrators  of  child 
sexual  abuse  are  child  care  employees. 

In  addition,  one  insurance  industry  representative  who  re- 
searched the  problem  could  not  find  a  single  award  for  child  abuse 
claims  that  had  been  made  by  any  of  their  affiliated  companies.  In 
tact,  what  became  quite  apparent  from  the  insurance  industry's 
testimony  was  that  poor  financial  management,  cash  flow  under- 
writing to  generate  dollars  for  investment  purposes,  and  the  histor- 
ical cycle  of  highs  and  lows  in  the  industry  were  the  reasons  for 
tne  sudden  change  in  policy. 

There  was  general  agreement  among  the  insurance  industry  rep- 
resentatives testifying  that  losses  from  child  care  were  comparable 
to  aggregate  general  liability  losses  and  did  not  varrant  abandon- 
ment of  the  child  care  market.  It  appears  as  if  th?  child  care  com- 
munity, which  provides  one  of  the  most  valuable  and  necessary 
servi^  for  American  families,  has  been  held  accountable  in  large 
part  for  poor  financial  decisions  made  by  the  insurance  industry 
and  has  been  put  in  the  position,  along  with  other  affected  busi- 
nesses, of  making  up  for  the  insurance  industry  losses. 

This  is  simply  an  unacceptable  situation,  the  Select  Committee 
has  continued  to  monitor  the  situation  to  determine  to  what  extent 
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the  problem  is  growing.  Representatives  of  the  child  care  communi- 
ty have  informed  us  that  phone  calls  from  concerned  child  care 
providers  have  not  abated.  In  fact,  the  problem  is  spreading  to 
foster  care,  to  children's  museums  and  even  to  public  schools. 

A  recent  nationwide  survey  conducted  by  the  American  Public 
Welfare  Association  revealed  that  in  36  States,  rates  are  increasing 
for  all  categories  of  child  care  providers,  and  in  36  States,  insur- 
ance companies  are  reported  to  have  cancelled  policies.  Most 
alarming,  nine  States  responded  that  child  care  providers  within 
their  States  have  ceased  operation  because  of  the  lack  of  liability 
insurance. 

Federally  supported  Head  Start  Programs  are  not  immune  from 
the  insurance  crisis.  A  nationwide  survey  found  that,  in  August  of 
this  year,  80  Head  Start  Pr(^ams  experienced  substantial  rate  in- 
creases, midterm  cancellations  or  nonrenewals  of  their  insurance 
policies. 

Since  September  1,  increasing  numbers  of  Head  Start  Programs 
are  reporting  cancellations  or  threefold  to  tenfold  rate  increases. 
Head  Start  Programs  are  closing  or  drastically  altering  the  quality 
of  their  programs  because  they  cannot  pass  the  costs  on  to  low- 
income  families  that  they  serve. 

In  12  States,  State  migrant  Head  Start  directors  have  reported 
100  to  400  percent  increases  in  their  premiums  for  liability  insur- 
ance. One  migrant  Head  Start  director  in  Idaho  fears  that  he  will 
have  to  close  all  programs  in  the  State  1  week  early  in  order  to 
meet  his  $21,000  yearly  rate  increase  for  insurance. 

As  a  result,  400  migrant  children  will  accompany  their  parents 
to  the  fields  where  they  work  because  they  lack  other  alternatives. 

We  also  explored  solutions.  The  Select  Committee  conducted  a 
survey  of  State  insurance  commissioners  in  States  where  problems 
for  child  care  providers  have  been  documented  to  determine  what 
actions,  if  any,  had  been  taken  to  correct  the  problem. 

The  responses  to  these  questions  yielded  little  liopeful  informa- 
tion. In  some  States  which  don't  already  prohibit  midterm  cancella- 
tion, insurance  commissioners  have  issued  bulletins  warning  that 
midterm  cancellations  without  justification  will  be  investigated 
under  the  State's  Unfair  Trade  Practices  Act  or  have  actually 
issued  temporary  administrative  rulings  to  prohibit  midterm  can- 
cellations. 

Such  action  is  temporary,  at  best,  but  does  not  address  the  prob- 
lems of  affordability  or  nonrenewal  without  cause. 

In  Maryland  and  California,  the  insurance  commissioners  are 
working  to  establish  market  assistance  plans  to  promote  the  insur- 
ance industry's  voluntary  solution  to  this  problem.  Other  States 
are  considering  similar  actions. 

At  the  close  of  last  week,  the  California  Legislature  approved 
and  sent  to  the  Governor  a  bill  that  would  protect  homeowners' 
policies  for  policyholders  who  also  run  child  care  businesses  and 
would  require  better  reporting  by  insurance  companies  on  the  risk 
experience  of  the  child  care  centers  and  family  day  care  providers. 

Lec  me  say,  however,  that  while  this  bill  remedies  some  of  the 
problems,  it  does  not  go  far  enough  to  insure  that  liability  coverage 
will  be  available  and  affordable. 
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In  addition,  negotiations  currently  under  way  between  the  child 
care  community  and  the  insurance  industry  to  seek  a  longer  term 
solution  are  headed  toward  a  successful  outcome,  and  even  if  solu- 
tions are  forthcoming,  the  unpredictable  nature  of  the  insurance 
mdustry  leaves  open  the  possibility  that  this  again  could  happen  at 
any  time  with  little  required  accountability  by  the  industry. 

In  addition,  the  child  care  industry  has  undeservedly  been  la- 
beled high  risk.  Contrary  to  the  impression  created  by  adverse  pub- 
licity, it  is  well  known  that  child  care  relieves  family  stress  and  iso- 
lation and  that  it  is  an  important  abuse  prevention  tool. 

While  working  diligently  to  saf^ard  child  care  services,  we 
must  also  work  to  reverse  the  damage  that  has  been  done  to  this 
important  community  of  service  providers  and  to  strengthen  and 
expand  the  child  care  for  the  millions  of  American  families  who 
depend  upon  it. 

Li^^A/^l^  opportunity  to  testify  before  the  committee. 

[Mr.  Miller's  prepared  statement  follows:] 

Tkotimony  of  Gborgk  Millkr 

Thank  you  for  the  opportunity  to  address  this  distinguished  panel  on  the  issue  of 
the  cnsis  in  liability  insurance  coverage  for  child  providers.  I  want  to  commend  the 
Chamnan  for  his  foresight  in  recognizing  the  urgency  of  the  situation  and  the  vital- 
ly important  role  that  child  care  plays  in  the  lives  of  American  families 

I  am  here  today  to  talk  about  a  serious  problem  that  is  affecting  child  care  provid- 
ers nationwide— the  loes  of  reasonably  priced,  adequate  liability  insurance  coverage 
that  threatens  to  very  existence  of  reliable  and  safe  child  care. 

Representatives  from  the  child  care  community  are  actively  negotiating  with  the 
insurance  mdustry  and  they  report  that  they  are  close  to  finding  a  satisfactory  solu- 
tion. 1  sincerely  hope  that  they  wiU  come  to  an  acceptable  agreement.  Nevertheless, 
for  cluJd  care  providers  across  the  country  the  problem  has  not  abated.  And  it  is 
®^?f?r??.  ^  parents,  public  schools  and  others.  For  a  number  of  reasons  T 

wUl  highlight,  we  must  all  continue  to  take  this  issue  seriously. 

The  Selwt  Committee  on  Children,  Youth,  and  Families,  which  I  am  privileged  to 
chair,  conducted  a  year-long  investigation  of  child  care.  The  findings  are  notewor- 
thy. More  women  than  ever  before  have  entered  the  workforce  and  continue  to  do 
80  at  Mtronomical  rates,  the  population  of  children  under  age  SiX  is  growing  dra- 
matically during  this  decade,  and  a  variety  of  child  care  options  must  be  available 
to  meet  the  diverse  needs  of  American  families.  The  result  is  an  escalating  demand 
for  child  care  services. 

The  Select  Committee  learned,  however,  that  the  supply  of  reasonably  priced,  reli- 
able and  accessible  child  care  is  woefully  inadequate.  These  findings  led  the  Select 
Committee  to  issue  recommendations  that  were  agreed  to  by  every  member— Repub- 
lican and  Democrat  alike-that  efforts  are  needed  to  e;  pand  and  improve  the  exist- 
ing  supply  of  child  care. 

In  recent  months,  however,  the  Select  Committee  has  received  alarming  reports 
from  chUd  care  center  operators,  familv  day  care  home  providers,  and  Head  Start 
pro-ams  across  the  nation  that  their  efforts  to  provide  reliable  child  care  and  child 
development  pr(»rams  are  in  jeopardy.  With  little  or  no  advance  warning,  liability 
insurance  for  child  care  providers  is  subject  to  mid-term  cancellations,  nonrenewals, 
severely  restricted  coverage,  and  dramatic  rate  hikes  ranging  from  200%  to  1000%. 
It  ij  not  an  exaggeration  to  say  that,  as  a  result  of  these  events,  child  care  could  be 
approaching  a  migor  crisis. 

Given  what  we  know  about  the  already  limited  supply  of  reliable  and  safe  child 
care,  the  Select  Committee  took  action  to  help  move  toward  a  timely  solution  to  the 
current  impasse.  We  held  two  hearings  in  July  1985,  to  lay  out  for  Congress  the  full 
extent  of  the  problem,  and  the  Ju«tification,  If  any,  for  the  insurance  industry's  ac- 
tions. 

In  the  Committee's  tradition,  we  sought  testimony  from  those  who  experienced 
the  problem  directly,  the  child  care  providers,  and  from  those  in  the  insurance  in- 
dustry who  have  been  involved  in  those  {loMcy  changes.  The  Committee  was  also 
privileged  to  hear  from  my  colleague,  the  esteemed  Chairman  of  this  Committee, 
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who  expertise  in  the  area  of  insurance  regulation  contributed  greatly  to  the  Select 
Committee's  findings. 

We  learned  a  great  deal  from  those  hearings  and  I  would  like  to  share  the  find- 
ings with  you. 

Family  day  care  providers  in  nearly  every  state,  who  care  for  an  estimated  two- 
thirds  of  the  nation's  children  in  child  care,  cannot  find  liabilitv  insurance,  their 
homeowner's  policies  have  been  cancelled,  or  they  have  been  offered  i;isurance  at 
premiums  that  equal  or  exceed  their  average  salary  for  one  month. 

Well-established  youth  serving  agencies  Such  as  the  YWCA  and  CAMP  FIRE, 
face  increases  in  premiums  that  range  from  300%  to  500%  or  more,  threatening 
their  ability  to  provide  child  care  services  or  other  vouth  programs. 

The  National  Association  for  the  Education  of  Young  Children,  which  represents 
47,000  individuals  who  work  in  all  facets  of  early  education,  told  the  Committee  that 
the  loss  of  insurance  and  the  prohibitive  rate  increases  bear  no  relation  to  the  pro 
fessionalism,  quality,  or  claims  history  of  the  affected  program.  Most  programs  suf- 
fering drastic  changes  in  their  liability  coverage  never  riled  a  singie  claim 

Insurers  are  concerned  about  the  long  tail  of  exposure  that  occurs  when  insuring 
children,  because  insurers  may  be  responsible  for  a  loss  litigated  many  years  after 
the  policy  is  purchased. 

Insurers  are  also  expressing  hysteria  over  the  perceived  threat  of  child  sexual 
abuse  that  has  received  so  much  media  attention  of  late.  But  the  Select  Committee 
also  learned  that  onl^  an  estimated  1%  to  1.5%  of  the  reportea  perpetrators  of  child 
sexual  abuse  are  child  care  employees.  In  addition,  one  insurance  industry  repre- 
sentative who  researched  the  problem  could  not  find  a  single  award  for  a  child 
abuse  claim  that  had  been  made  by  any  of  their  affiliate  companies. 

In  fact,  what  became  quite  apparent  from  the  insurance  industry's  testimonv  was 
that  poor  financial  management,  cash-How  underwriting  to  generate  dollars  for  in- 
vestment purposes,  and  an  historical  cycle  of  highs  and  lows  in  the  industry  were 
the  reasons  for  the  sudden  changes  in  policy.  There  was  general  agreement  among 
the  insurance  industry  representatives  testifying  that  losses  from  child  care  were 
comparable  to  aggregate  general  liability  losses  and  did  not  warrant  abandonment 
of  the  child  care  market. 

Bob  Hunter,  a  witness  at  this  hearing,  also  testified  before  the  Select  Committee. 
Hunter  is  a  consumer  spokesman,  as  well  as  an  actuary.  He  said  that  the  current 
problems  in  the  insurance  industry  are  self-inflicted.  He  analyzed  the  actuarial  data 
supplied  to  the  Select  Committee  for  day  nurseries  and  suggested  that  at  most,  a 
50%  rate  increase  for  child  care  providers  might  be  warranted. 

It  appears  as  if  the  child  care  community,  which  provides  one  of  the  most  valua- 
ble and  necessary  services  for  American  families,  is  being  held  accountable,  in  large 
part,  for  poor  financial  decisions  made  by  the  insurance  industry,  and  has  been  put 
m  the  position,  alon^  with  other  affected  businesses,  of  making  up  for  the  insurance 
industry's  losses.  This  situation  is  unacceptable. 

The  Select  Committee  has  continued  to  monitor  the  situation  to  determine  to 
what  extent  the  problem  is  growing.  Representatives  from  the  child  care  community 
have  informed  us  that  phone  calls  from  concerned  child  care  providers  have  not 
abated.  In  fact,  the  problem  is  spreading— to  foster  care,  children's  museums,  and 
even  public  schools. 

A  recent  nationwide  survey  conducted  by  the  American  Public  Welfare  Associa- 
tion revealed  that  in  36  states  rates  are  increasing  for  ail  cat^ories  of  child  care 
providers,  and  in  36  states  insureance  companies  are  reportea  to  have  cancelled 
policies.  Most  alarming,  nine  states  respon<^^d  that  child  care  providers  within  their 
states  have  ceased  operations  because  of  the  lack  of  liability  insurance. 

Federally-supported  Head  Start  programs  are  not  immune  from  the  insurance 
crisis.  A  nationwide  survey  found  tnat,  in  August  of  this  year,  80  Head  Start  pro 
grams  experienced  substanital  rate  increases,  mid-tem  cancellations,  or  non- 
renewals of  their  insurance  policies.  Since  September  1,  increasing  numbers  of  Head 
Start  programs  are  reporting  cancellations,  or  three  to  ten-fold  rate  increases.  Head 
Start  programs  are  closing  or  drastically  altering  the  quality  of  their  programs  be- 
cause they  cr  inot  pass  the  cost  on  to  the  low-income  families  thev  serve. 

In  12  states,  state  migrant  Head  Start  directors  have  reported  100%  o  400%  in- 
creases in  premiums  for  liability  insurance.  One  migrant  Head  Start  director  in 
Idaho  fears  that  he  will  have  to  close  all  programs  in  the  state  one  week  early  in 
order  to  meet  his  $21,000  yearly  rate  increase  for  insurance.  As  a  result,  400  mi- 
grant children  will  accompany  their  parents  to  the  fields  where  they  work  for  lack 
of  another  alternative. 

We've  alDO  explored  solutions.  The  Select  Committee  conducted  a  survey  of  state 
insurance  commissioners,  in  states  where  problems  for  child  care  providers  had 
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been  documented,  to  r!etermine  what  acUons,  if  any,  had  been  taken  to  correct  the 
proolem. 

The  resiwnsee  to  th^e  questions  yielded  littie  hopeful  information.  In  some  states 
which  don  t  already  prohibit  mid-term  cancellations,  insurance  commissioners  have 
issued  bulletms  warning  that  mid-term  cancellations  without  justification  will  be  in- 
vestigated under  the  state's  Unfair  Trade  Practices  Act,  of  they  have  actually  issued 
temporary  admmistrative  rulings  to  prohibit  mid-term  cancellations.  Such  action  is 
tcniporary  at  beet,  and  does  not  address  the  problems  of  affoxtlability  or  nonrenewal 
without  cause. 

In  Maryland  and  California,  the  insurance  commissioners  are  working  to  estab- 
lish Market  Assistance  Plans  that  promote  the  insurance  industry's  voluntary  solu- 
tion to  the  problem.  Other  states  are  considering  similar  action. 

At  the  close  of  last  week,  the  California  les^ture  approved  and  sent  to  the  Gov- 
ernor a  bill  that  would  protect  homeowner's  policies  for  policv  holders  who  also  run 
a  duid  care  business  and  require  better  reporting  by  insurance  companies  on  the 
risk  expenence  of  child  care  centers  and  family  day  cayt»  provi^rs.  Let  me  say. 
however,  that  whJe  this  bill  remedies  some  of  the  problems,  it  does  not  go  far 
enough  to  ensure  that  liability  coverage  will  be  available  and  affordable. 

Ill  addition,  negotiations  currentiy  underway  between  the  child  care  communitv 
and  the  msurance  industrv  to  seek  i  longer-term  solution  are  headed  towani  a  suc- 
cessful outcome. 

In  addition,  negotiations  currentiy  underway  between  the  child  care  community 
and  the  msurance  mduowry  to  seek  a  longer-term  solution  are  headed  tcwani  a  suc- 
cessful outcome. 

Even  if  solutions  are  forthcoming.  The  unpredictable  nature  of  the  industry  leaves 
open  the  possibility  that  this  could  happen  again,  at  any  time,  with  little  required 
accountabili^  by  the  irdustry. 

In  addition,  the  child  care  industry  has  undeservedly  been  labelled  "high  risk  " 
contrary  to  the  impression  crpated  by  the  adverp^  publicity.  It  is  weU  known  that 
child  care  relieves  family  streti**  and  isolation  an  is  an  important  abuse  prevention 
tool. 

While  working  diligently  tn  ««''^aard  existing  child  care  services,  we  must  also 
work  to  reverse  the  damage  that  has  been  done  to  this  important  community  of 
seivice  providers,  and  stren^Jien  and  expand  child  care  for  the  millions  of  Ameri- 
can families  who  depend  on  it 

Mr  Florio.  Thank  you  very  much. 
Mr.  deLugo. 

STATEMENT  OF  HON.  RON  deLUGO 
Mr.  deLugo.  Thank  ycu  very  much,  Mr.  Chairman. 
Before  going  into  my  oral  testimony,  let  me  say  I  feel  very  much 
at  home  today  because  you  have  a  Virgin  Islander  sitting  next  to 
you  there  on  your  stfdT,  Mora  McLain,  one  of  my  constituents  from 
St.  Thomas,  Virgin  Islands;  ar.d  her  mother  a  good  friend  of  mine 
of  long  acquaintance.  Vera  McLain,  is  here  today.  Obviously,  we 
are  /ery  proud. 

My  principal  reason  for  coming  before  you  today,  Mr.  Chairman, 
IS  to  commend  you  and  this  committee  for  your  willingness  to  ex- 
amine the  insurance  crisis  in  our  country.  We  in  the  U.S.  Virgin 
Islands  share  th^  awareness  reflected  by  this  hearing  that  the  cost 
of  business  and  to  individuals  of  insuring  against  all  kinds  of  haz- 
ards is  becoming  increasingly  prohibitive. 

This  hearing  aiso  responds  to  recognition  that  for  some  risks  and 
m  prme  parts  of  t  \e  country,  incluHing  the  U.S.  Virgin  Islands,  the 
problem  is  even  more  basic.  Some  kinds  of  insurance  are  becoming 
almost  impossible  to  get  at  any  price. 

In  mv  district,  the  U.S.  Virgin  Islands,  we  are  faced  with  the 
samft  skyrocketing  rates  for  automobiles,  fire  and  other  types  of 
hazard  insurance,  but  in  our  case  the  problems  are  compounded  by 
the  fact  that  average  incomes  are  lower  than  on  the  mainland,  and 
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consequently,  higher  rates  become  the  equivalent  of  denial  of  cov- 
erage at  a  much  lower  level  than  would  be  the  case  in  a  communi- 
ty with  greater  resources. 

Many  individuals  are  faced  with  the  prospect  of  not  being  able  to 
obtain  coverage  at  all  at  any  price.  The  problem  is  affecting  busi- 
nesses as  well.  I  read  with  S3rmpathy,  Mr.  Chairman,  of  the  prob- 
lem truckers  have  of  hazardous  wastes  in  your  State  of  New 
Jersey,  the  problem  that  they  are  facing  in  affording,  if  they  can 
find  it,  the  required  liability  insurance. 

The  impact  of  this  problem  in  the  U.S.  Virgin  Islands  was 
brought  graphically  to  my  attention  by  Mr.  Cosmos  Williams,  the 
president  of  the  St.  Croix  Chamber  of  Commerce.  I  recognize  that 
we  are  not  alone  in  this  situation  but  our  insurance  problems  are 
compounded  by  the  fact  that  wc  are  a  relatively  small  market,  and 
we  are  finding  it  increasingly  difHcult  to  persuade  insurers  to 
remain  active  m  the  Virgin  Islands  until  ways  are  found  to  bring 
greater  stability  to  the  situation. 

Many  insurance  companies  have  either  dramatically  pulled  back 
on  the  extent  of  their  participation  or  simply  pulled  out  of  my  dis- 
trict altogether.  Clearly,  the  success  of  this  committee's  efforts 
would  have  great  significance  for  my  district,  and  I  will  look  for- 
ward to  reviewin''  the  testimony  of  your  committee  that  you  will 
be  receiving  from  the  industry  and  from  its  market,  and  in  sharing 
your  findings  with  my  constituents. 

Again,  I  want  to  tnank  you  for  tackling  these  issues,  and  com- 
mend you  for  accepting  this  challenge. 

[Mr.  deLguo's  prepared  statement  follows:] 


Mr.  Chairman^  principal  reason  for  coming  before  you  today  is  to  commend 
you  and  this  committee  for  its  willingness  to  examine  the  insurance  crisis  in  our 
country.  We  in  the  U.S.  Virgin  Islands  share  the  awarenem  reflected  by  this  hear- 
ing that  the  cost  to  businesses  and  to  individuals  of  insi.  ing  against  all  kinds  of 
hazards  is  becoming  increasingly  prohioitive.  This  hearing  also  responds  to  recogni- 
tion that  for  some  risks  and  in  some  parts  of  the  country,  including  the  U.S.  Virpn 
Islands,  the  problem  is  even  more  basic;  some  kinds  of  insurance  are  becommg 
almost  impossible  to  obtain  at  any  price. 

The  committee  is  especially  to  oe  commended  because  the  issues  involved  are 
complex  and  solutions  will  be  problematic,  hard  to  define  and  even  more  difficult  to 
translate  into  Federal  legislation  or  recommendations  for  other  Federal  action. 

Every  P4ember  of  Congress  is  aware,  however,  of  the  board  extent  of  the  problem, 
particularly  in  obtaining  property  and  casualty  insurance.  In  my  district,  the  U.S. 
Virgin  Islands,  we  are  faced  with  the  came  skyrocketing  rates  for  automobiles,  fire, 
and  other  typee.  of  hazard  insurance.  But  in  our  case,  the  problems  are  compounded 
bv  the  fact  that  average  incomes  are  lower  than  on  the  mainland.  Consequently 
higher  rates  become  the  equivalent  of  denial  or  coverage  at  a  much  lower  level  than 
would  the  case  where  the  communitv  has  greater  resources.  Many  individuals  are 
faced  with  the  prosTOCt  of  not  being  able  to  obtain  coverage  at  all,  at  any  price. 

The  problem  is  affecting  businesses  as  well.  I  read  with  sympathy,  Mr.  Chairman, 
the  problem  that  truckers  of  hazardous  waste  in  your  State  are  facing  in  affording, 
if  thK}  can  find  it,  tne  required  liability  insurance.  The  impact  of  this  problem  in 
the  Vimn  Islands  was  brough*  ^aphically  to  my  attention  by  Mr.  Cosmos  Wil- 
liams, tne  President  of  the  St.  Croix  Chamber  of  Commerce. 

I  recognize  that  we  are  not  alone  in  this  situation.  But,  our  insurance  problems 
are  compounded  by  the  fact  that  we  are  relatively  small  market,  and  we  are  finding 
it  increasingly  difficult  to  persuade  insurers  to  remain  active  in  the  Virgin  Islands 
until  ways  are  found  to  bring  greater  stability  to  the  situation.  Man^  insurance 
companies  have  either  dramatically  pulled  back  on  the  extent  on  their  participa- 
tion, or  pulled  out  altogether.  J  have  written  personally  to  the  chief  officer  of  the 
insurance  companies  operating  in  the  Virgin  Islands  urging  that  they  give  careful 
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consideiation  and  exercise  more  forebearance  in  reacting  to  the  problems  of  the 
Virain  Islands  market. 

What  18  perhaps  the  most  disturbing  aspect  of  the  insurance  crisis  nationwide  is 
the  complexity  of  the  situation^  Even  industry  experts  have  conflicting  opinions  as 
to  the  ffenesis  of  the  problem.  State  and  local  governments  have  enacted  a  wide  va- 
riety of  insurance  regulations  and  'no  fault*  laws,  that  according  to  a  recent  US 
Departajent  of  Transportation  study,  have  met  with  widely  varying  degreees  of  suc- 
ce«8.  The  mconsistency  of  the  results  raises  more  questions.  What  is  clear  is  that  we 
need  hard,  cold  facts. 

aearly  the  succera  of  this  committee's  efforts  would  have  great  significance  for 
^  P.^  Islands  I  will  look  forward  to  reviewing  the  testimony  your  committee 
will  receive  from  both  the  industry  and  its  market,  and  in  sharing  your  findings 
with  my  constituents.  Again,  we  thank  you  for  tackling  these  issues  and  commend 
you  for  accepting  this  challenge. 

Mr.  Florio.  Thank  you  very  much. 

Mr.  deLugo,  just  let  me  ask:  What  is  the  rationale  that  is  put  for- 
ward for  the  withdrawal  from  the  automobile  insurance  coverage 
area  in  the  Virgin  Islands? 

Mr.  deLugo.  Well,  they  are  claiming  that  the  awards  that  are 
being  made  in  the  courts,  that  their  liabilities  are  simply  too 
^at— that  IS  the  excuse,  anyway— and  that  it  is  not  profitable  for 
them  to  operate  in  the  Virgin  Islands  anymore.  I  question  that. 

Mr.  Florio.  What  is  the  safety  record?  DOT  keeps  records.  I 
don  t  know  if  they  keep  records  with  regard  to  the  Virgin  Islands. 
My  pomt  IS,  for  example,  in  my  own  State,  where  we  have  the 
high^t  insurance  rates  in  the  country,  we  also  have  the  best  safety 
record  per  mile  in  the  country.  I  am  just  wondering  if  the  safety 
problem,  number  of  accidents  per  capita,  is  something  that  is  par- 
ticularly extraordinary. 

Mr.  deLugo.  No.  I  think  our  safety  record  would  be  average  and 
would  compare  favorably  with  most  of  the  States,  but  the  awards 
that  have  been  given,  the  companies  contend  that  the  awards  have 
simply  been  out  of  line  and  that  they  are  consistent.  Studies  that 
we  have  done  don't  bear  that  out. 

Mr.  Florio.  Mr.  Miller,  let  me  first  of  all  pay  tribute  to  you  and 
your  committee  for  all  of  the  good  work  you  are  doing  on  all  of  the 
problems  involving  children,  and  certainly  your  role.  I  was  pleased 
to  testify  at  your  hearing  on  the  unavailability  of  insurance  for  day 
care  centers,  and  the  impact  that  will  have  on  the  whole  concept  of 
day  care. 

Can  you  give  us  any  up-to-the-minute  report  on  the  negotiations 
that  we  understand  are  going  forward  with  Marsh  &  McLennan 
Broker  to  provide  for  coverage? 

Mr.  Miller.  I  think  most  of  the  parties  that  we  have  been  in  con- 
tact with,  Mr.  Chairman,  believe  that  they  are  going  to  be  success- 
ful. I  believe  there  is  another  meeting  on  Monday,  which  we  hope 
IS  th.e  final  meeting  at  which  they  will  reach  an  agreement  to  pro- 
vide a  means  by  which,  once  again,  liability  insurance  will  be  ex- 
tended back  to  the  day  care  providers;  but  I  don't  want  to  speculate 
on  or  characterize  those  negotiations  other  than  to  say  that  it  is 
the  most  hopeful  thing  that  we  have  on  the  horizon. 

Whether  or  not  those  particular  negotiations  in  and  of  them- 
selves will  be  able  to  address  what  appears  to  be  a  spreading  prob- 
lem to  other  areas  of  providers  of  human  services,  I  don't  know; 
but  I  think  it,  hopefully,  will  provide  a  blueprint  to  the  rest  of  the 
insurance  industry  to  see  that  in  fact  this  coverage  can  be  provided 
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to  child  care  provides  and  that  they  clearly  are  within  the  bounds 
of  insurability  without  the  kinds  of  unnecessary  cancellations  that 
we  have  seen  or,  in  some  cases,  the  extraordinary,  extraordinary 
rate  increases  that  have  gone  out  through  the  entire  human  serv- 
ice area. 

Mr.  Florio.  It  is  our  understanding  from  the  information  we 
have  that  the  claims  experience  in  day  care  centers  has  been 
rather  good.  There  haven't  been  a  whole  lot  of  claims.  Some  of  the 
industry  justified  the  increases  and  the  cancellations  on  their  ap- 
prehension about  potential  claims  growing  out  of  instances  of  child 
abuse. 

That  appears  to  be  anticipatory  or  speculative,  and  if  that  is  the 
case,  some  suggestions  have  been  made  and  will  be  made  here 
today  about  a  Federal  reinsurance  program  approach  to  deal  specif- 
ically with  offshoots  of  potential  liability.  That  is  Federal  reinsur- 
ance to  deal  with  child  abuse  claims,  as  an  example,  out  of  day 
care  centers. 

That,  of  course,  would  relieve  the  insurance  industry  in  some  re- 
spects from  the  potential  problems  associated  with  extraordinary 
claims.  On  the  other  hand,  if  t'leir  concerns  are  not  founded,  it  cer- 
tainly would  provide  for  their  ability  to  come  forward  and  the  Fed- 
eral Government  Reinsurance  Program  would  not  become  involved, 
but  at  least  it  would  take  away  the  reason  for  people  retreating 
from  coverage,  or  if  there  is  a  legitimate  concern,  it  would  insulate 
the  private  sector  from  those  extraordinary  concerns  which  may 
not  be  able  to  be  anticipated  in  costing  out  their  risk  anal3rsis  proc- 
ess. 

Have  you  given  any  thought  or  has  your  committee  given  any 
thought  to  the  concept  of  Federal  reinsurance  programs  for  ex- 
traordinary aspects  of  the  overall  risk  potential  growing  out  of  day 
care  centers? 

Mr.  Mnx£R.  I  would  welcome  it  because  without  that  kind  of 
effort,  unless  there  is  a  m^or  breakthrough  within  the  industry, 
we  are  held  captive  to  their  speculation,  whether  or  not  that  specu- 
lation is  well  founded.  And  £^ain,  the  historical  evidence  suggests 
that  these  kinds  of  claims  have  not  come  out  of  the  child  care  in- 
dustry. 

Again,  we  heard  from  the  National  Child  Abuse  Coalition  and 
others  that  simply  this  is  not  the  setting  in  which  most  child  abuse 
takes  place,  and  I  think  that  we  are  told  that  because  of  the  under- 
lying tort  system  and  the  possibility  of  what  the  law  entails  in 
these  events,  that  therefore  the  insurance  industry  is  correct  in  its 
conclusion  to  its  speculative  evidence. 

I  think  we  ought  to  remove  that  speculation.  I  think  reinsurance 
is  one  of  the  ways  in  which  the  Federal  Government  can  do  it,  and 
when  we  look  very  often  at  how  does  the  Federal  Government  sup- 
port some  of  these  humem  services,  that  may  be  one  of  the  keys. 

Until  we  have  such  time  to  experience  whether  or  not  the  specu- 
lation that  is  now  being  promoted  by  the  insurance  industry  is,  in 
fact,  accurate,  I  don't  happen  to  believe  that  it  is.  I  think  it  sells  all 
too  short  the  people  who  are  providing  family  home  child  care  and 
day  care  centers  and  the  YMCA,  YWCA  and  others.  It  just  sells 
them  too  short,  and  I  think  that  if  that  is  going  to  continue  to  be 
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the  bafiis  for  their  rejection  of  coverage,  then  we  ought  to  step  in 
and  propose  some  kind  of  reinsurance  event. 

Mr.  FLorio.  Thank  you  very  much. 

Mr.  Lent. 

Mr.  Lent.  Thank  you,  Mr.  Chairman. 

I  am  sure  it  is  no  comfort  to  our  witnesses,  both  of  whom  I  want 
to  thank  for  their  appearance  here  and  their  contribution  to  this 
committee  hearing,  but  it  is  probably  no  consolation  to  know  that 
later  today,  we  will  be  hearing  from  an  entire  bevy  of  people  who 
for  one  reason  or  another  are  finding  difficulty  obtaining  insurance 
at  what  they  feel  to  be  a  reasonable  price,  and  I  think  perhaps  our 
committee  is  going  to  have  to  look  a  little  deeper  than  just  the  sur- 
face problems  to  try  to  find  out  what  really  may  be  a  crisis  in  the 
whole  tort  liability  judicial  system. 

We  are  going  to  hear  and  we  are  hearing  from  not  only  child 
care  operators  but  also  gasoline  station  operators  and  hospitals  and 
motor  carriers,  nurse-midwives,  housing  authorities,  municipalities 
who  are  finding  it  increasingly  difficult  to  obtain  insurance  at  a 
reasonable  cost. 

Of  course,  when  we  look  at  insurance,  we  have  to  look  at  the 
basic  concepts  underlying  insurability  and  insurance  contracts,  and 
that  is  the  concept  of  risk.  Risk  means  literally  the  chance  of  loss 
or  the  probability  of  a  loss.  If  a  loss  is  certain  to  happen,  there  is 
no  nsk  or  loss  to  transfer,  and  an  insurance  transaction  cannot 
take  place. 

There  is  a  growing  perception  among  underwriters  that  the  accu- 
mulation of  l^al  remedies  provided  under  State  and  Federal  liabil- 
ity system  ire  changing  a  hitherto  insurable  probability  of  loss  to 
an  uninsurable  virtual  certainty. 

The  second  fundamental  of  underwriting  and  insurance  is  that  of 
predictability.  If  there  is  no  way  to  predict,  then  of  course  they 
can  t  write. 

I  would  like  to  ask  whether— and  you  note  that  no  claims  have 
been  made  for  child  abuse  in  day  care  centers,  but  isn't  it  a  fact 
that  in  most  of  these  States,  that  the  statute  of  limitations  exists, 
which  does  not  begin  to  run  with  respect  to  infants  until  they 
obtain  the  age  of  majority  in  that  State. 

So  that  the  fact  is  there  is  a  latent  possibility  that  might  go  on 
for  as  much  as  two  decades  of  a  claim  being  made  on  behalf  of  or 
by  an  infant. 

Mr.  Miller.  There  is  no  question  about  that.  I  think  that  clearly 
that  is  a  reason  for  concern  and  must  be  factored  into  the  premium 
and  the  risk  that  the  insurance  company  is  willing  to  accept,  and 
the  tail  as  they  call  it,  the  long  tail  here  has  to  be  of  concern  to 
you  when  your  exposure  may  run  for  a  period  of  18  to  20  years. 

But  let  me  just  say  something.  You  know,  I  think  this  subcom- 
mittee has  a  rare  opportunity  to  look  at  both  the  insurance  aspect 
and  the  tort  liability  aspects  that  are  concerning  people;  but  let  us 
just  keep  something  in  mind.  I  may  be  a  httle  cynical,  but  I  hope 
that  these  cancellations  and  these  rate  increases  are  not  part  of  a 
clever  scheme  to  whip  up  a  constituency— almost  an  hysterical  con- 
stituency, which  then  decides  that  we  must  have  immediate,  rapid 
changes  in  our  tort  liability  system. 


ERLC 


47 


12 


In  the  past  we  have  had  these  issues  confronted  at  the  State 
level,  and  at  the  Federal  level  because  all  of  a  sudden  all  of  the 
doctors'  malpractice  insurance  is  canceled  or  the  attorneys'  mal- 
practice insurance  is  canceled.  Here  we  have  day  care.  Here  we 
have  a  whole  cross-section  of  America  that  has  been  cancelled.  We 
don't  know  yet  whether  that  was  justified  or  not  based  upon  the 
insurance  aspects  of  this  Industry. 

We  also  know  there  is  another  agenda  going  on  here  with  the  in- 
surance companies,  which  is  to  suggest  that  we  have  to  have  a 
wholesale  reform  of  the  tort  system.  There  are  many  changes  that 
we  may  have  to  have  in  the  tort  system,  but  we  ought  to  make 
clear  what  the  atmosphere  is  and  whether  the  atmosphere  is  one  of 
real  crisis  or  manufactured  crises,  and  I  will  leave  that  to  the  in- 
surance industry  to  discuss. 

But  I  am  a  little  concerned  when  I  see  a  huge  public  relations  job 
going  on  for  tort  reform  and  at  the  same  time  I  see  middle  Ameri- 
cans, whether  in  the  service  ind'istry,  whether  they  are  truckdriv- 
ers,  gas  station  owners  or  child  care  providers,  having  their  liabil- 
ity insurance  taken  away  from  them.  I  think  there  is  a  connection 
between  those  two  which  ends  up  sa3dng:  Write  your  Congressman. 

I  would  just  hope  that  you  separate  those  two  issues  because  I 
think,  Mr.  Lent,  the  question  you  asked  about  what  is  the  impact 
of  the  long  tail  and  what  kind  of  liability  does  that  mean  for  an 
insurance  company,  clearly  that  must  be  considered.  I  don't  know 
whether  you  can  shorten  that  tail  with  respect  to  the  provider  of 
child  care  services  or  the  YWCA  or  whether  that  is  even  proper, 
but  I  would  just  hope  that  those  questions  would  be  considered  in 
one  atmosphere,  and  this  fire  storm  that  is  being  created  on  the 
other  side  to  put  pressure  on  State  legislators  and  the  Congress  to 
go  for  some  kind  of  wholesale  tort  reform  to  limit  the  liability  and 
the  exposure  of  people  and  the  rights  of  others  be  considered  in  an- 
other atmosphere. 

I  think  there  are  two  things  going  on  here  at  the  same  time. 

Mr.  Lent.  If  some  of  these  changes  wert  to  be  made,  it  might 
make  it  a  lot  easier  for  the  people  that  yoi  are  working  for,  the 
day  care  center  operators,  to  get  some  insurance. 

Mr.  MiLX£R.  I  said  in  our  earlier  hearings  where  the  chairman 
testified,  the  question  of  caps  on  liability  and  exemptions  and 
riders  to  exclude  certain  activities,  I  don't  have  a  great  deal  of  a 
problem  with  considerations  of  those  kinds  by  the  industry  to  try 
to  limit  their  liability  and  still  provide  the  people  who  would  deliv- 
er their  child  into  that  setting  some  reasonable  recourse  if  some- 
thing goes  wrong. 

I  have  no  opposition  to  that;  I  just  want  to  make  sure  that  it  is 
considered  in  an  atmosphere  that  accurately  portrays  the  picture. 
And  again,  the  speculation  that  all  child  care  centers  have  mad 
people  running  around  and  abusing  the  children  just  does  not  hold 
up  under  the  evidence.  So  now,  what  is  the  real  risk  and  what  is 
the  experience  in  this  industry? 

I  think  vou  know  that  this  committee  is  one  of  the  few  bodies 
that  has  the  opportunity  to  really  ask  that  question  in  the  entire 
Federal  Government.  We  have  basically  ended  up  with  pretty  close 
to  a  boycott  in  terms  of  our  hearings  in  trying  to  get  the  industry 
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to  come  before  us,  but  I  suspect  they  have  a  little  more  fear  of  thi^ 
commi  tee  and  its  reputation  in  ter^ms  of  fts  inv^^SiVe  °w^^^ 
^j^-  u^uA^?*  of  States  have  programs  to  assist  tho^hS 
t1S^?i.SSS^'?  insurance,  Do  y*ou  know  whethSrsome  of 
J?^^  f^^  constituents  or  the  people  that  you  are 

thi^Tal  Sr^c/nrrsr  ^^^^^^^  ^ 

Mr.  Miller.  Absolutely.  We  again  have  stated  my  first  choice 

*^  c*  *  *^  ®*^^y       area  for  change  would  come 

Mv  ^S''^  Government. 

'otio^  own  state  of  California  has  passed  a  couple  of  pieces  of  leris- 

level  that  the  le^lature  has  not  yet  passed.  At  the  aame  time  the 
msurance  commissioner  has  suggested  and  is  worldnTSdtKe  J,^ 
dus  ry  for  ^me  kmd  of  voluntary  assistance  progrZKeen  coS- 
^r^^^  I  think  that  is  trie  hi  Ma^land  aSd  a 

?haTrp»?L'SSeS         '"^^  '^^^^-^  ^Z^netLl 

ma7Kd^  StiiS?^  ^y-^        the  K 

Mr.  MiuJK.  I  think  one  point-first  you  are  going  to  have  to  pull 
problem  and  see  what  are  the  constituents  of  the  prob- 

or  speculatmg  about  what  huge  losses  may  occur  in  the  future  and 
giving  examples  of  one  or  two  tort  cases  t^tttiereforrsuS  tS 
P^r/^  insurance  for  o  totd"f  JJrelat^ 

ed  field  because  somebody  chop^  themselves  ur  with  a  faZmow- 
er  that  it  says  that  you  can't  provide  the  YWCA  coverage^for 
youth  programs,  may  or  may  not  be  related.  ^"verage  lor 

oriJrVf  °^     ^  y?^^  ^hility  as  a  committee  to  pull  that 

fffp^'  i*  necessary,  f  States  won't  move-let  me  just  tell  yoS, 
tifijB  country  cannot  survive  without  a  child  care  industry,  W  we 

SlaVZnv  nf"^^'^  ^^''^  ^"^•^"g'  '^y^^^  to  stey  in  t^e 
TrP  low  income,  we  owe  it  to  them  to  make 

aeLlJ  onP  nf  fr.^"  ^  safe  environment. 

Uearly  one  of  the  things  that  must  be  required  is  some  kind  of  in- 

^'?ris'°tiatVe't"''  "^^'^P  "^^'^  «  fSlTIb'S^^whLt- 

ever  it  is,  that  they  have  some  recourse. 

HpSXfi^ff^  emerged  very  clearly  in  the  last 

Si?v  of  I^n?"';^2"°'"y  ^^'y-  ^^'y  dependent  upon  the 

Sk^^cr  tCP  ^  *°  ^V-^  '^^^^  <=hildren  while  tfiey  are 

working.  They  are  working  out  of  necessity,  and  you  know  what  ^ 

Mr.  Lent.  Thank  you. 

Mr.  Miller.  Thank  you. 

Mr.  Florio.  The  gentleman  from  Texas. 

Mr.  FIELDS.  I  have  no  questions,  Mr.  Chairman. 
t^SJC' A^w       ?^  r^'P'"^      appreciation  to  both  witnesses.  I 
fl^^rflf ^  '^uP^^  f  comments  from  Mr.  Miller  are  particularly 
important.  We  have  to  find  out  what  the  real  prob&  are  ft 
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there  are  legitimate  concerns  that  the  industry  has,  we  should  try 
to  address  them. 

At  the  same  time,  we  have  to  be  aware  of  the  fact  that  if  there 
are  not  legitimate  concerns,  we  cannot  allow  a  sense  of  hysteria, 
whether  it  be  in  the  area  of  child  abuse.  In  my  own  State,  as  an 
example,  there  was  a  lawsuit  brought  by  a  parent  against  a  coach 
of  a  Little  League  team,  the  suggestion  made  that  the  Little 
Leagues  couldn't  get  insurance  if  this  tjrpe  of  thing  happened,  and 
the  Little  Leagues  would  be  gone. 

The  State  legislature  passed  a  law  essentially  saying  that  Little 
League  coaches  are  now  imable  to  be  sued,  which  in  a  sense  is  not 
the  most  thoughtful  approach  to  the  problem  if  that  were  put  for- 
ward. That  was  put  forward  as  a  means  of  preserving  insurance 
availiability  for  something  we  can  all  identify  with,  the  desirability 
of  having  Little  Leagues. 

So  I  think  there  is  a  need  to  get  at  the  bottom  of  what  is  real 
and  what  is  not  real  and  to  try  to  do  that  in  a  thoughtful  way  on  a 
national  basis.  "Hiis  is  not  a  problem  in  one  area,  one  segment  of 
our  economy,  one  State.  It  is  across  the  board,  all  segments  of  our 
economy,  in  all  of  our  States.  The  business  of  risk  evaluation  is 
what  the  insurance  industry  is  all  about.  If  there  are  extraordinary 

f problems,  maybe  there  is  a  need  for  some  input  at  the  Federal 
evel. 

I  had  the  occasion  to  go  to  an  insurance  company's  office  in  Man- 
hattan a  while  back,  and  they  were  very  pleased  to  convey  to  me 
their  new  line  of  insurance,  which  was  insuring  against  the  risks  of 
foreign  government  coups  for  multinational  corporations.  I  would 
suggest  that  if  they  can  assure  and  assess  the  risk  of  the  overthrow 
of  a  foreign  government,  there  is  probably  the  capability  of  assess- 
ing the  risks  associated  with  less  esoteric  things  than  the  intrica- 
cies of  foreign  government  politics. 

So  I  am  looking  forward  to  this  as  the  beginning  of  a  series  of 
hearings  that  will  be  looking  into  this  very  important  economic 
subject  that  is  key  to  the  health  of  the  Nation's  economy. 

Let  me  thank  you  very  much  for  your  presentations. 

We  now  will  move  rapidly  to  our  next  panel,  which  is  made  up  of 
Mr.  Ralph  Nader,  the  director.  Center  for  Study  of  Responsive  Law, 
and  Mr.  Robert  Hunter,  president.  National  Insurance  Consumer 
Organization.  . 

Gentlemen,  we  thank  you  very  much  for  your  presentation 
today.  Your  statements  will  be  made  a  part  of  the  entire  record. 
You  may  proceed  in  the  fashion  you  see  fit. 

Mr.  Nader,  we  are  pleased  to  hear  from  you. 

STATEMENTS  OF  RALPH  NADER,  DIRECTOR,  CENTER  FOR  STUDY 
OF  RESPONSIVE  LAW;  AND  J.  ROBERT  HUNTER,  PRESIDENT, 
NATIONAL  INSURANCE  CONSUMER  ORGANIZATION 
Mr.  Nader.  Thank  you,  Mr.  Chairman  and  members  of  the  sub- 
committee for  the  opportunity  to  testify  on  the  sharp  increases  in 
insurance  premiums  and  widespread  cancellation. 

Consumers  of  insurance  products  in  America  are  facmg  a  crisis, 
not  one  :i0  much  of  availability  nor  one  of  affordability,  but  one  of 
confidence.  This  crisis  in  confidence  lies  in  whether  this  Congress 
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will  t^e  the  necessary  steps  at  the  Federal  level  to  give  consumers 
rehef  from  abusive  practices  of  the  insurance  industnr. 

n„7^s^T?fc^*'®^^J^  P*'^'*^'^  °r  ^f^^e  to  sell  coverage  with- 
M^t  300-  to  1  OOO-percent  mcreases  for  day  care  centers,  nu?se-mid- 
mv^  transit  authorities,  physicians,  municipalities,  fishing  fleets 

f^^^J^^r^.  ^"^C  i?  "^u**  «  of  economyfthe 

msurance  industry  is  betting  that  the  resultant  pressure  will  lead 
the  States  to  grant  excessive  rate  increases  and  changes  in  policy 
foriM  and  mTl  lead  the  State  Legislatures  and  the  SnSr^  to 
enact  restrictions  on  injured  peoples  right  to  sue         '^"K^^ss  to 

thJ^^t"^^^'^  'S^'^i^^  gambling  for  high  stakes.  If  successful, 
the  bet  will  pay  off  m  billions.  If  it  is  not  successful,  it  means  ther^ 
will  be  M  mcreased  expansion  of  Federal  reinsurance  activity  and 
S  ^S^JSra"  pooling  systems  by  the  ^ict- 

The  insurance  industiy  has  won  on  this  bet  once  before.  There 
seems  to  be  an  underwriter's  10-year  itch  of  greed  oi^ratSg  here 
Ten  years  ago  the  companies  beUowed  about  tf^edicS  mllpric: 

S^t/^^^°4•'*  *^T.^         eot  higher  premiums  from 

State  authorities  and  favorable  changes  in  the  la\ro  against™ 
tims  rights  m  many  States.  --ecuiMi. 

rn?!S^1®"*  '  ^<=l"ding  one  by  the  U.S.  Department  of 

Commerce,  revealed  no  such  crisis,  but  the  damage  was  done  to 
coMumer  rights  and  their  pocketbooks.  Insurer  profits  som-^ 
H.S;  JSiir^"  later,  we  are  witnessing  what  actuary  Robert 
S^fiS  *^^J  manufactured  crisis  intended  to  bloat  insurance 
profits  and  reduce  victim  rights.  Already  in  the  first  6  months  of 
13»!>,  auto  insurance  premiums  have  risen  9.1  percent,  more  than 
"'"f^  .1984.  At  this  rate,  auto  ra£  5iU 

Slatfon.        "  ^  ^''''^  °^  increases  in  claims  or 

t},^rJ?'i.®^®T"*^/^?  ^  ^?P®^*  °f  1975  crisis  are  in  place.  Even 
fte  Congress  has  fallen  mto  line,  at  least  temporarily.  Bills  are 
pendmg  or  will  be  mtroduced  before  the  House  and  Senate  that 
would  restrict  victims'  rights  and  product  liabUity,  medical  3 
practice  and  admiralty-related  suits. 

These  victims'  rights  are  not  just  rights  to  be  duly  compensated 
for  their  m^unes.jTiey  are  also  rights  to  generat^  through  oS 
common  law  the  deterrence  that  will  increase  the  incentive  by 
manufacturere  for  greater  safety  in  the  future  for  other  people 

It  w  to  be  hoped  that  this  "strike  'em  or  gouge  'em"  i^le  will 
backfire.  Ajrn^ncans  do  not  like  companies  which  refu^  to  sell  to 
them  or  which  refuse  to  sell  to  them  unless  they  get  3  5  or  10 
iE^fi,^'"®? -"^  ^^'''^  ^  industry  fn  America,  in- 

t£rr?nfoW?'"  ^  '""^^      P"*^  ^'  ^'  1^ 

I  don't  know  any  industry  that  even  dares  to  do  that  except  the 
insurance  industry.  It  always  considers  itself  a  special  case  It  is 
Sk^^LT'-^-  T  *^^  quantum  price  jumps  or  arbitrary  refus- 
fnf^;>,?'^  °^  abuse  turns  people  ofi^.  I  am  submitting 
]^^^J  j-  ®  f  ^"J^/"??*  businesses  all  over  America  show- 
ing the  kind  of  detailed  mdignation  that  they  are  reflecting  in  re- 
sponse to  .300-,  400-  1,000  percent  increases  in%r?m?umTiS^lidu  J 
those  businesses  who  have  never  had  a  claim  in  years.  ^ 

ERIC 


16 


If  the  insurance  industry  is  selectively  going  on  strike  or  aban- 
doning certain  marlc^ts  or  imposing  wildly  extortionist  prices,  then 
Federal  or  even  State  government  pools  of  insurance  can  be  estab- 
lished to  provide  insurance  to  people  who  lose  coverage  through  no 
fault  of  their  own. 

The  (Congress  could  articulate  standards  by  which  the  States 
must  regulate  insurance,  and  the  Department  of  Justice  could  in- 
vestigate and  take  steps  to  protect  consumers. 

It  is  obvious  that  insurance  is  a  necessity.  It  is  also  obvious  that 
when  it  is  not  available,  the  Government  has  a  role  to  step  in.  In 
the  1960's  when  those  same  insurers  refused  to  offer  insurance  to 
properties  in  the  center  cities,  the  Federal  Government  offered 
FAIR  plans  that  kept  insurance  available  in  the  cities.  The  Govern- 
ment made  money  in  this  business,  contrary  to  insurance  industry 
prediction. 

The  Government  has  offered  insurance  in  the  past  when  private 
insurers  have  balked:  crop  insurance  for  farmers,  bank  deposit  in- 
surance for  savings  accounts,  crime  insurance  in  the  less  affluent 
areas  of  the  country,  and  for  some  years,  flood  insurance  for  prop- 
erties on  flood  plains.  Federal  law  has  facilitated  self  insurance 
pools  for  companies  which  want  to  get  together  for  coverage  in  the 
product  liability  area. 

So  the  insurance  industry  is  gambling  also  with  the  risk  of  invit- 
ing Uncle  Sam's  intervention  and  self-insurance  by  syndicates  of 
their  former  customers. 

Leaders  in  the  industry  think  they  will  win.  They  have  won 
before.  John  J.  Byrne,  former  head  of  GEICO  Insurance  and  now 
the  new  CEO  for  the  Firemen's  Fund,  has  said,  "It  is  right  for  the 
industry  to  withdraw  and  let  the  pressures  for  reform  build  in  the 
courts  and  in  the  state  legislature. ' 

Thomas  Green,  President  of  his  own  reinsurance  brokerage  firm, 
has  said  Lloyds  of  London  would  "simply  not  write  reinsurance  for 
the  American  casualty  industry." 

Gerald  Wakefield,  a  Lloyds  representative,  was  reported  as 
having  wryly  said  that  if  new  policy  forms  limiting  the  insured's 
right  were  not  approved— presun^ably  they  want  to  bring  down  the 
rights  of  Americans  to  sue  in  courts  to  the  lowest  British  denomi- 
nator—Lloyds of  London  would  not  reinsure  American  liability  in- 
sur  ance . 

Now,  Lloyds  of  London  has  been  acting  very  arrogantly  lately. 
One  can  understand  given  the  scandals  affecting  it  back  in  the 
United  Kingdom.  But  Lloyds'  chair,  Peter  Miller,  said  later  that, 
"This  is  not  a  threat." 

The  subconmiittee  would  advance  the  purpose  of  its  inquiry  were 
it  to  examine  the  lobbying  and  pressures  on  domestic  insurers  and 
State  regulators  and  lawmakers  by  this  British  giant,  Lloyds  of 
London,  a  m^or  initiator  of  the  domestic  insurers'  over-reaching. 
Also  a  mfioor  lobbyist  in  the  infamous  Minnesota  bill  restricting 
the  rights  of  victims  to  recover  for  toxic  wastes  that  passed  in  Min- 
nesota this  year. 

Instead  of  this  massive  industry  using  its  economic  leverage  for 
claims  prevention  by  advancing  pollution  control  and  cleanup, 
safer  consumer  products  and  workplaces,  instead  of  using  its  lever- 
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age  for  loss  prevention,  for  which  it  has  a  great  leverage,  it  is  using 
Its  leverage  to  reduce  victims'  rights  and  gouge  consumers. 

It  IS  mterestingthat  when  Lloyds  of  London  started  several  cen- 
turies ago,  Mr.  Chairman,  in  insuring  the  commercial  ships  that 
went  on  the  India  trade  around  the  Horn  in  Africa,  it  required 
these  ships  to  have  lifeboats  and  it  also  took  the  le«d  in  establish- 
IS?ks  to  alert  ships  that  might  be  getting  too  close  to  the 

In  shwt,  it  was  interested  in  loss  prevention.  It  was  irterested  in 
safety.  The  insurance  industry  has  got  to  pay  more  attention  to 
that  as  some  companies  have  in  furthering  air  bags  in  cars. 

For  example,  Engneering  Times  reports  that  the  main  under- 
writers tor  the  11,000  architectural  engineering  firms  will  include  a 
pollution  exclusion  m  all  future  policies.  Think  what  this  means.  In 
your  states,  these  architectural  engineering  firms  working  on  mu- 
nicipal treatment  plants  or  projects  involving  emissions  or  recy- 
clmg  or  asbestos  removal  from  schools,  a  big  issue  in  New  Jersey 
or  reconditioning  or  reclaiming  waste  products  won't  have  insur- 
ance for  these  activities. 

So  this  is  not  just  an  economic  crisis;  this  is  an  impact  on  the 
health  and  safety  of  the  American  people  proceeding  from  this  10- 
year  strategy  of  the  insurance  indufitry. 

Other  policy  changes  would  include  the  cost  of  defending  suits 
withm  the  limit  of  liability  in  a  policy.  This  means  if  a  buyer  has  a 
million  dollars  of  coverage  and  the  insurance  defense  lawyers 
spend  ?1  million  defending  the  suit— and  they  have  been  known  to 
DUlyeiy  abundantly— nothing  remains  for  any  victim  recovery 

The  insurance  companies  are  using  judges  and  juries  as  their  fa- 
vorite whipping  boys,  blaming  verdicts,  and  settlements  for  their 
troubles.  Their  favorite  figure  to  bandy  about,  which  you  will  hear 
later  today,  is  that  they  lost  $3.5  billion  last  year. 

I  would  u^e  the  subcommittee  to  hold  the  insurance  industry  to 
Its  presumed  pride,  that  is,  of  being  a  data  generator,  and  require 
them  to  prove  their  case  in  numbers.  Instead  of  a  $3.8  billion  in 
losses  last  year,  a  U.S.  General  Accounting  Office  report  on  insurer 
profitability  shows  a  $300  million  profit  over  underwriting  losses 
last  year  for  the  property/casualty  insurance  industry. 

The  key  question  is:  How  much  did  you  gain  or  how  much  did 
you  lose,  insurance  company,  when  you  combine  insurance  invest- 
ment income  with  premium  revenue?  If  insurers  are  losing  so 
much  money,  Mr.  Chairman,  why  are  their  stocks  selling  at  record 
prices  on  the  stock  exchange?  A.M.  Best's  Insurance  Index  shows 
an  increase  of  30  percent  for  property/casualty  stocks  in  the  first  6 
months  of  1985.  The  S&P  Industrials  languished  at  a  mere  14  per- 
cent, and  the  Dow  Jones  industrials  at  a  paltry  10  percent  for  the 
same  first  6  months  of  1985. 

If  insurers  are  losing  so  much  money,  why  are  stockbrokers  rec- 
ommending that  these  companies  are  such  great  buys?  The  brokers 
knov^  that  the  industry  will  continue  to  be  as  profitable  as  it  has 
been  over  the  last  10  years,  where,  according  to  the  GAO,  invest- 
ment income  has  exceeded  underwriting  losses  by  $72.1  billion,  not 
to  mention  their  tax  refund. 

It  will  take  an  informed  citizenry  and  an  informed  media  to  stop 
the  Great  Insurance  Industry  Boycott  of  1985.  This  hearing  is  an 
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important  first  step  toward  providing  the  essential  information. 
The  insurance  industry  must  be  required  to  support  its  assertions 
of  losses  with  data  unencumbered  by  accounting  flim-flam. 

During  the  phony  product  liability  crisis  in  the  mid-seventies,  I 
would  repeatly  ask  this  industry  to  provide  us  with  data  as  to  how 
much  was  paid  out  in  verdicts  and  settlements  compared  to  how 
much  it  took  in  in  product  liability  premiums.  It  always  demurred. 

I  hope  this  is  only  the  first  of  a  series  of  hearings  on  the  insur- 
ance crisis,  so  called,  and  that  perhaps  regional  hearings  might  be 
held  to  give  all  of  America  the  opportunity  to  see  that  the  crisis 
should  not  be  manufactured  but  rather  that  they  should  see  a  re- 
newed dedication  by  C!ongress  to  the  protection  of  all  consumers. 

The  letters  which  we  have  received  and  which  you  will  soon  re- 
ceive, I  am  sure,  in  even  greater  numbers  show  that  small  busi- 
nesses minding  their  own  business,  with  very  little  loss  claim  expe- 
rience generated  to  their  insurer,  are  experiencing  increases. 

Mountain  Brook  Cottages,  a  rental  cottage  firm  in  Sylva,  NC, 
went  from  $1,800  a  year  to  $11,000  a  year. 

The  Copitz  Co.  in  Decatur,  IL,  a  plate  fabricator,  went  from 
$11,736  in  1989  to  $61,317  in  premiums  in  1985.  They  have  never 
had  a  single  claim  on  their  liability  insurance  coverage. 

The  Carolina  Fire  Equipment  Co.,  Greenville,  SC,  never  had  a  li- 
ability claim  paid  over  20  years  or  more.  Now  they  are  having 
their  insurance  canceled  or  they  are  exposed  to  a  spectacular  pre- 
mium increase. 

A  Boat  Transport  firm  in  Gainesville,  GA.  The  rates  were  $850 
per  year  with  the  Reliance  Co.  Now  the  best  they  can  do  is  quotes 
from  other  companies  for  $3,500  to  $5,500  a  year. 

And  finally.  Public  Housing  Authorities.  What  is  the  conceivable 
reason  for  this  kind  of  dramatic  increase?  In  Albany,  NY,  best  bids 
call  for  1,000  percent  increases  at  an  extra  cost  to  the  Public  Hous- 
ing Authority  of  $200,000.  You  will  hear  more  testimony  on  that 
later. 

In  short,  if  there  is  a  problem,  we  want  to  see  the  data,  and  if 
the  data  is  verifiable,  adjustments  can  be  made,  but  not  the  kind  of 
massive  boycotts  and  strikes  and  cancellations  that  stampede  ladies 
and  gentlemen  such  as  yourselves  in  Congress  and  the  State  legis- 
lators into  rolling  back  100  years  of  civilized  progress  in  the  provi- 
sion of  personal  injury  rights  to  victims  and  their  next  of  kin,  and 
draining  off  even  more  than  12  cents  out  of  every  consumer  dollar 
now  devoted  to  insurance  premiums  into  the  coffers  of  the  insur- 
ance industry. 

I  caution  the  insurance  industry  that  they  are  taking  a  gamble 
that  might  lead  to  a  restructuring  of  their  industry,  with  people 
going  into  this  industry  in  self-insurance  syndicates  backed  by  Fed- 
eral reinsurance.  That  is  the  gamble  that  the  insurance  industry  is 
taking  now.  But  in  the  meantime,  many  people,  individuals  and 
businesses,  are  suffering. 

Tliank  you. 

Testimony  resumes  on  p.  37.] 

[The  prepared  statement  of  Mr.  Nader  and  submitted  letters 
follow:] 
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STATCMENT  OF 
RALPH  NADER 


thank  you  for  the  opportunity  to  testify  on  the  ,h-rp 
increases  in  m 


surance  premiums  and  widespread  cancellations. 


Consumers  of   insurance  products  in  America  are  facing  a 
crisis.      The  crisis  is  not  one  of  availability  nor  one  of 
-ffordabUity,  but  one  of  confidence.     This  crisis  in 
confidence  lies  in  whether  this  Congress  will   take  necessarv 
steps  .t  the  federal  level   to  give  consumers  relief  from 
abusive  practices  of  the  insurance  industry. 


By  massively  canceling  policies  or  refusing  to  sell  coverage 
without   300  to  ,000  percent   increases  for  day-care  centers, 
nurse-mi dwives,  transit  authorities,  physicians, 
municipalities,  fishing  fleets-to  name  a  few  sectors  of  the 
economy-the  industry  is  betting  that  the  resultant  pressure 
w.n    lead  the  states  to  grant   (excessive,   rate  increases  and 
Changes  in  policy  forms,   and  the  state  legislatures  and  the 
Congress  to  enact  restrictions  on  injured  peoples  right  to 
sue.     The  insurance  industry  ,s  gambling  for  high  .takes,  if 
successful  the  bet  will   pay  off  in  billions. 
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Th«  insuranc*  industry  has  mn  on  this  b«t  once  bmiorc, 
Th«r«  SMfflS  to  b«  an  i.nd»rwri  tsrs '   10~-y«ar  itch  oi  greed 
operating  here.     Ten  years  ago,  the  companies  bellowed  about 
the  "medical  malpractice  and  product  liability  crises"  and 
got  higher  premiums  from  state  authorities  and  favorable 
changes  in  the  laws  in  .T.any  states.       Subsequent  studies, 
including  one  by  the  U.S.   Department  of  Commerce,  revealed  no 
such  crises  but  the  damage  was  done  to  consumers'  rights  and 
their  pocketbooks.   W       Insurer  profits  soared. 

Now,    10  years  later,  we  are  witnessing  what  actuary  Robert 
Hunter  calls  "a  manufactured  crisis  intended  to  bloat  insurer 
profits  and  reduce  victims'  rights."     Already,  in  the  first 
six  months  of   1985,   auto  infi.urance  premiums  have  risen  9.1 
percent,  more  than  the  rate  of  increase  for  all   of   1984.  2/ 
At  this  rate,  auto  rates  will   rise  18.2  percent  this  year, 
far  in  e>:ces5  of  increases  in  claims  or  inflation.     All  the 
elements  for  a  repeat  of  the  1975  "crises'*  are  in  plac^-. 
Even  the  Congress  has  fallen  into  line.     Bills  are  pending 
or  will  be  introduced  before  the  House  and  Senate  that  would 
restrict  victims'  rights  in  product  liability,  medical 
malpractice  ~  >iJ  admiralty  related  suits. 

It  is  to  be  hoped  that  this  "strike  'em  or  gouge   'em"  gamble 
will   backfire.     Americans  do  not  like  companies  which  refuse 
to  sell  to  them,  or  which  refuse  to  sell  to  them  unless  they 
get  three  or  five  or  ten  times  the  previous  price.  The 
insurance  industry  is  brazenly  unique  in  these  quantum  price 
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jumps  cDT  arbitrary  refusal*  to  deal       This  kind  of  abuse 
turns  people  off.     If  the  insurance  industry  is  selectively 
going  on  strike,  or  abandoning  certain  markets  or  imposing 
Mildly  extortionate  prices,  then  federal  or  even  state 
government  pools  of  insurance  can  be  established  to  provide 
coveragfcj  for  people  •.♦ho  lose  coverage  through  no  fault  of 
their  own.       The  Congress  could  articulate  standards  by  which 
the  states  must  regulate  insurance.     The  Department  of 
Justice  could  investigate  and  take  steps  to  protect 
cons  ir.ers. 

Insurance  is  a  necessity  and  affected  businesses  cannot  be 
required  to  close  down.     Products  which  are  safe  and 
beneficial  might  be  kept  from  markets.     Physicians  and 
surgeons  may  quit  practice  because  of  unavailable  or 
unaffordable  insurance-     Society  cannot  function  properly 
when  its  commerce  is  so  disrupted.     I4hen  those  same  insurers 
refused  to  offer  insurance  to  properties  in  the  center  cities 
during  the  disruptions  of  the   '60s,  the  federal  governmment 
offered  the  FAIR  plans  that  kept  insurance  available  in  the 
cities.     The  government  made  money  in  this  business,  contrary 
to  insurance  industry  predictions. 

The  government  has  offered  insurance  in  the  past  when  private 

insurers  have  balked   crop  insurance  for  farmers,  bank 

deposit  insurance  for  savings  accounts,  crime  insurance  in 
the  less  affluent  areas  of  the  country  and  for  some  years 
flood  insurance  for  properties  on  flood  plains.     Federal  law 


ERLC 


22 


has  facilitated    »•! f -insurance  pools  ior  companies  which 
want  to  get  together  iar  coverage  in  the  product  liability 
area.     So  the  insurance  industry  is  gambling  also  with  the 
risk  oi  inviting  Uncle  Sam's  intervention  and  self-insurance 
by  syndicates  of  their  former  customers. 

Leaders  m  the  industry  think  they  will   win.     They've  won 
before.     John  J.  Byrne  formerly  head  of  GEICO  Insurance  and 
new  CEO  of  the  Fireman's  Fund  has  said;    "It  is  right  for  the 
industry  to  withdraw  and  let  the  pressures  for  reform  build 
in  the  courts  and  in  the  state  legislatures."  3/     Thomas  A. 
Greene,  president  of  his  own  reinsurance  brokerage  firm,  has 
said  Lloyd's  would  "simply  not  write  reinsurance  for  the 
American  casualty  industry."  4/      Gerald  Wakefield  ,  a 
Lloyd's  representative  was  reported  as  having  wryly  said  that 
if  new  policy  forms  limiting  insureds'  rights  were  not 
approved,  Lloyd's  would  not  reinsure  American  liability 
underwriters,   5/     Lloyd's  chair  Peter  Miller  said  later  that; 
"This  IS  not  a  threat."  6/     The  Subcommittee  would  advance 
the  purpose  of   its  mquAry  were  it  to  examine  the  lobbying 
and  pressures  on  domestic  insurers  and  state  regulators  and 
lawmakers  by  this  British  giant,  Lloyds  of  London  —  a  major 
initiator  of  the  domestic  insurers'  over-reaching. 

Instead  of  this  massive  industry  using  its  economic  leverage 
for  claims  prevention  by  advancing  pollution  control  and 
cle^n-up,   safer  consumer  products  and  workplaces;   instead  of 
using  Its  leverage  to  help  stabilize  the  economy,  it   is,  with 
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4m4  ©xceptions,  behaving  lik.  •  .polled  brat.     The  insurance 
industry  should  be  more  than  a  cash  cow?   it  should  be  a 
safety  bull  to  reduce  the  basis  for  claims.  This  spoiled  brat 
must  be  Meaned  of  the  fruits  of  its  manufactured  "crises"  and 
not  allowed  to  increase  prices  while  restricting  cover  for 
insureds  and  the  legal  r^^hts  of  victims. 

For  example,     Enqineering  Times  reports  that  the  main 
underwriters  for  the  11,000  archi tectural /engi neeri ng  firms 
will   include  a  "pollution  exclusion"  m  all  future  policies. 
This  means  that  firms  working  on  municipal   treatment  plants 
or  projects  involving  emissions  or  recycling,  reconditioning 
or  reclaiming  waste  products  won't  have  insurance  for  these 
activities.     Other  policy  changes  would  include  the  cost  of 
defending  suits  within  the  limit  of  liability  in  a  policy. 
ThiB  means  that  if  a  buyer  has  a  million  dollars  of  coverage 
and  the  insurer  defense  lawyers  spend  a  million  dollars 
defending  the  suit,  nothing  remains  for  any  victim  recovery. 

The  insurance  companies  are  using  judges  and  juries  as  their 
favoritfr  whipping  boys,  blaming  verdicts  and  settlements  ^^or 
their  troubles.     Their  favorite  figure  to  bandy  about  is 
'**3.B  billion  m  losses  last  year."     A    U.S.  General 
Accounting  Office  <GAO)  report  on  insurer  profitability  shows 
a  »300  million  profit  over  underwriting  losses  last  year  for 
the  property/casualty  insurance  industry-   7/     If  insurers  are 
losing  so  much  money,  why  are  their  stocks  selling  at  record 
prices  on  the  stock  exchanges''    A.M.  Best  s  Insurance  Inde> 
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•hoNS  an  incrsass  oi  30%  ior  property/casualty  stocks  in  the 
first  SIX  iionths  oi   1985.     The  SS<P  Industrials  languished  at 
a  mere  14X  and  the  Dow  Jones  Industrials  at  a  paltry  lOX  ior 
the  first  six  worths  oi  1985.   8/     li  insurers  are  losing  so 
•uch  money,  why  are  stockbrokers  recommending  that  these 
companies  are  such  great  buys?    The  brokers  know  that  the 
industry  will  continue  to  be  as  profitable  as  it  has  been 
over  the  last  10  years  where,   according  to  the  GAO, 
investment  income  has  exceeded  underwriting  losses  by  f22,_l_ 
Bi llion   <and  they  got  a  *63  million  tax  refund)'  ?/ 

It  will   take  an  informed  citizenry  and  an  informed  media  to 
stop  the  great  insurance  industry  boycott  of   1985.  This 
hearing  is  an  importatit  first  step  towarr!  providing  that 
essential   informat'on.     The  insurance  industry  must  be 
required  to  support  its  assertions  of  losses  with  data 
unencumbered  tiy  accounting  flimflam.     During  the  phony 
product  liability  crisis  in  the  mi d-seventies,  this  industry 
would  not  even  produce  data  as  to  ho»-  much  was  paid  out  in 
verdicts  and  settlements  compared  to  what  it  took  in  in 
product  liability  premiums.      I  hope  this  is  only  the  first  of 
a  series  of  hearings  on  the  insurance  "crisis"  and  that 
perhaps  regional  hearings  might  be  held  to  give  all  of 
America  the  opportunity  to  see  that  the  crisis  need  not  be 
manufactured,  but  rather  that  they  see  a  renewed  dedication 
by  the  Congress  to  the  protection  of  all  consumers. 

I  would  like  to  include  for  the  record  some  detailed  letters 
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by  small  businefifi«fi  who  have  been  abandoned  or  gouged  by 
insurance  companies. 

Thank  you. 

NOTES 


1/  Rypor^  on  Prpd.irt  liability  Rm^^^^v,  r.^  ^  Product  Liability 
and  Accident  Compensation  Task  Force,  US  Department  of 

ar^^^lv  !  h  '  '^•P^"'  critici.es  ratemaking 

as    overly  subjective-  and  rates  as  being  "excessive." 

2/  CPI  data  on  "auto  insurance,"  Bureau  of  Labor  Statistics. 

3/  Journal  oi  Commerce,  p.lOA,  col. 2  (June  IB,   19B5) . 

4/  Journal  oi  Commerce,  p.iOA,  col . 3  (June  IB,   19B5) . 

&/  Journal   oi  Comm^-  p.BA,  col .  1    (July  26,   19B5) . 

6/  Journal   oi  Commerc..,  p.lA,  col .  4   (Sept.   4,   19B5)  . 

Z/  Statement  oi  NatNar  Sandhi ,  Group  Director  Tax  Policy  (US 
^  5^*^*""  Insurance  Association,  Aug. 

20,   1985,  pp. 2-3,    (hereinafter,  GAO  Statement ) .     Mr.  Gandhi 

1  ?*K^•^*' •  detailed  analysis  of  insurer 

profitability  in  a  more  extensive  report  to  be  released  in 
the  late  fall  of  19B5  by  the  USGAO. 

A.M.  Bests 's.   Insurance  Management  R.ports-  as  quoted  in 
the  Insurance  Advorati>,  p. 4   (Sept.   7,  19B5). 

9/  GAO  Statement,  p. 7. 
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UOiiUTAJU  ZtlOOK  COTTACtS 
S/iVA,  tiC  26779 


P.O.  sjx 

{lit  <Mr^  ejM.  L'4>i'i£U*e  a  oiOjioe.  ^zr^oxl  ou^/KCi*  -c*;  ijeo^C'ji  N-^'U'i  Ca/:y''  ivx:,  Apecc- 
loAt  tfi»s^i,  I'ttn,  ^  Qu'Vf^td  oiuL  oJume^uCAXU.  <ui^u/uuicc  £  's^cac'CUAi,'*  uict/t 

I  fiOMC  A^ecoftUt,  bc4rt  caivLooi-cu  tt.>       Slatib^n^tf  and  adviAtd  XiuU  nuUjuict  i&  no 
app^x^iiK,«u^  $11,000. 

Lecotae  -OVl*  ario(oi.t  ic,rw.CAe>tt4  an  /Inwaoie  o(S  ouct  lai.,  1  iJuc  c"xa.:->tzd  -to 
(mom  artotko.  a>i']xo\>^  ar^r  o/i  <cm»£i;:eiir{ij:^-  ajm  is^Jtuc'  oi^-ti-i  a4  0.^.6 
hotfeue/i  fcave  no^  >.tix.  ^jiti'<.  cud.  6uc.ce66* 

Scvenot  a/>Cc/.»J'''i      cc»^ac/t  a  "s;>ewaf'C4^*  -cc  /*:<.a  office  ^^.^e^      .m.  k  iieg<Uiye 

Ill  coiU:ic^r^  jav  r-Ui'^i'X'ju.  IfJa':^:ce  A^o^  I  t;^>x.  i-u^,         ^Ku'e'»^  and 
conrpajilZA  rvie  teti.uief'  tc  f/Jt  iuf>.';        ol(lci  cc;icwr.,ui3  ifie  -?i,pw  ^jiAuwice 
OA  uJtU  OA  ^thJtxK  HtJJi  hditMUa. 

In  OK  e^^OJtt  gtun  oAUAtoice  -cn  -tftU  nattttf,  1  ax  tiraahur^^  i\-(oK?xUon  iKom 
type  b(UAMU6  OA  i'}tU  OA  thz^l  qaoM  vUeA^ 

Sinct  I  /l^i'  'Ci'iii't  -t^      iuUiiftJl  ujieXWca^  ^oi  XjwttWiice  companits  to  KuUcaXltj 
choMt  i/ie/Ii  poUclzA  I'JUhotU  uukiuj^  to  tkUJi  a>nnumfU,  and  becdiue  I  n^uL 

I  4n  iofC'XLviuiQ  a  copv  oi  tliih  t^Xit^  ^jo  oU^cc. 
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Central  Insurance  Agency 
352  Bloomfa^eld  Avenue 
Montclaxr,  NJ  07Q42 


08/21/65 


Hasel  Frank  Oluck 
Insurance  CooMuLssioner 
State  of  KeM  Jersey 
201  Easn,  State  Street 

Trenton,  NJ  Q8625 


Dear  Coa»j.ssa.oner, 


I  am  wra.ting  to  you  today  to  bring  to  your  attention 
another  very  serious  problem  affecting  property  and  casualty 
insurance  brokers  in  the  State  of  H^m  Jersey.  ■•w-xcy 

This  particular  problem  is  that  it  is  almost  impossible 
for  property  and  casualty  brokers  to  obtain  errors  and 
omissions  professional  liability  insurance?  especially 

^i!°^**'l.^I?*^-r*^'^.'  P»-oP<»*-tion  of  JUA  auto  policies  in 

tneir  book  of  business. 

Last  y*»r  for  exampley  I  had  «n  E&O  policy  „ith  Atlanta 
International  Insurance  Co., this  policy  afforded 
professional  liability  in  the  amount  of  «5m,0e0.  with  a 
»ero  deductible  for  legal  defense  md  a  deductible 
for  a  claim  paid. 

This  policy  Mas  not  renewed  by  Atlanta  International 
along  with  as  many  as  1500  other  brokers. 

In  trying  to  place  my  own  liability  policy  I  have  learned 
that  there  are  no  markets  available  offering  any  coverage  at 
a  reasonably  affordable  premium.  As  a  matter  of  fact  the 
only  coverage  offered  at  all  was  an  excess  company  that 
wanted  an  •&500.  premium  with  a  flat  deductible  of 
>10r000fTf  Of  course  this  is  a  prohibitive  situation  for 
anyone .  " 


65-958  0  -  87  -2 


so 


What  I  do  find  a.nt«r«stxng  x%  th*  fact  that  If  a  person 
xs  lucky  •nough  to  b«  an    j^nt  for  a  property  and  casualty 
insurano«  co^any  th«r«  i«  no  problem  getting  th«  n«c«ssary 
oov*rag« • 

With  all  th*  problMs  a  broker  has  to  contend  with 
today,  such  as,  illegal  wlthholdang  of  copnu.ssa.ons  by  JUA 
s«rva.cing  carri«rsr  att«Mpts  to  low*r  commissions r 
Mratorlums  on  appointing  n«M  ag«nts  and  noM  discriminating 
against  P&C  brokers  Who  hav»  too  many  JUA  accounts? 

regarding  professional  liability  **I  Mond«r,  do  you 

think  soMon*  x%  trying  to  dra.v»  us  out  of  busa.n*ss?ra 
person  couldn't  b«  blam*d  for  thinkang  this." 

UltlMt*lyr  th»  Insurance  buying  publa.c  mIII  suff«r  along 
Mlth  th*  brokers  as  lawsuits  Ma.ll  prov«  that  th«  public  will 
hav»  v«ry  llttl«  r*cours«  against  an  ag«ncy  that  may  b« 
negligent  In  an  errors  and  omissions  claoA. 

Circumstances  today  ar«  causing  llc«ns«d  property  and 
casualty  prok*rs  to  b*  part  of  a  2nd  class  method  of 
purchasing  Insurance. 

"After  allr  Mould  you  feel  confa.dent  placing  your 
Insurance  Mlth  my  agency  If  you  neM  that  your  recourse  would 
be  limited  In  the  event  of  an  E&O  claim  against  me?** 

If  you  could  look  Into  this  matter.  It  Mould  certainly  be 
appreciated  by  me,  my  fellow  Insurance  brokers  and  the 

public. 


Very  truly  yours. 


Alan  H«  Pfleger 

Central  Insurance  Agency 


cctBi\ddy  Fortunate,  Assemblyman  (Essex) 
Michael  Adubato    Assemblyman  (Essex) 

Ralph  Nader,  National  Insurance  Consumer  Organization 
The  Bergen  Record 
The  Star  L«edger 
Peter  Shapxro 
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SOUTHWEST  TANK  LINERS,  Inc. 

orricKi 

664  WEST  MAIN  ROAD  -  P.O  BOX  731 
EL  CENTRO,  CALIFORNIA  92244 
619/352-4832 

August   22,    1985  UCCNSEW  M18129 

National  Insurance  Consumer  Organization 
344  Commerce  st. 
Alexandria,   Virginia  23314 

Attn:   Tim  Hogan i 

»"ll/«"ily  business  is  being  shut  down  because  of 
ove/tH^n'^^  ^°  insurance  coverage  though  our  total  loss 

over  the  past  four  years  has  been  less  than  54,000.00.     we  have 
had  contact  with  the  California  Insurance  Commissioner,  our 
attorney.,  our  local  assenblynan ,  our  insurance  agency  and  our 
or"your%e"i:i?"     '        "  =  ^"^"5  "f^"  °'  this  correspondence 

Last  year  our  liability  insurance  was  $17,000.00  This 
year,  when  we  finally  obtained  a  tentative  quote   (not  firm  -  it 
figured   to  be  closer  to  $100,000.00),   xt  was   $75,000.00.     We  simply 
can  not  pay  $75,000.00  -  we  don't  have  it  to  pay.     As  you  will 
notice,   we  were  informed  of  the  problem  at  the  last  minute.  Every 
brokerage  agent  we  .poke  to  wanted  45  to  90  day«  to  quote! 

we  interior'io!^  P"ventative  maintenance  program  by  which 

we  interior  coat  with  epoxy  any  metal  tank  which  niight  begin  to 
tll^.  I  we  do  underground  gasoline  storage  tanks, 

water  tanks,    . ewage  tanks,   etc.      It  would  seem  to  me  that  with  ail 
the  problems  with  ground,  water,   and  air  pollution  that  this 
protec^toiy*  =  «  i«  extremely  important  to  environmental 

o^h*/^*NT^i^  actually  happen  if  we  can't  do  the  work  is  that 
other  small  businesses  will  close  because  they  can't  affoid 
double-walled  tanks  and  expensive  installation  which  is  the  onlv 
alternative  to  our  procedure.     s.aall  businesses  will  postpone  * 
expensive  repairs  or  replacement,   leaks  will   contaminate  the 
ground  water  shutting  down  water  systems  as  is  the  case  in 
New  Jersey  and  elsewhere. 

Every  time  we  mention  our  problem  in  obtaining  liability 
insurance,  we   find  others  who  are  having  similar  problems  The 
difference  between  others  and  ourselves  is  that  we  had  Ixttle 
advance  notice. 


As  of  this  date  we  have  been  unable   to  secure  liability 
insurance.     We  are  virtually  out  of  business.     can  anything  be 
done  ? 


Sincerely, 

Anna  Sessions,  Corporate  Secretary 
Southwest  Tank  Liners 
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l>J]  ^7  @,^/3>  lit.  M  @  .,  O^rVc; 


Nr.W  YORK  STATE  ASSOCIATION  OF  RENEWAL  &  HOUSING  OmCIALf..  INl, 

STME  OFFICE  .  100  STATE  STREET  .  ALBANY  N  Y  12?07  .  (fif>  . 


TO:        OUR  SENATORS  AND  CONGRESSPEOPLE 

RE:         LIABILITY  INSURANCE  FOR  HO'JSING  AUTHORITIKS 


We  face  a  crisis  in  the  State  relative  to  problems 
caused  by  an  increase  in  liability  insurance  froin 
$7.56  per  dwelling  unit  three  years  ago  to  $123.00 
per  dwelling  unit  this  year.    We  obtained  an  extension 
from  the  $7.56  carrier  to  September  23,  1985  and  some 
smaller  authorities  have  been  able  to  find  coverage 
within  the  $40  -  $50  range,  but  the  larger  authorities 
are  preparing  to  dip  into  their  reserves  to  pay  this 
unbudgeted  and  unplanned-f or  inc^'ease. 

These  tremendous  increases  by  the  insurance  industry 
are  being  felt  across  the  board;   i.e.,  municipalities, 
school  districts,  transportation  authorities,  etc.,  - 
alnost  all  public  and  quasi-public  bodies  are  now  being 
made  aware  of  it. 

We  don't  pretend  to  understand  itj  nor  are  we  prone 
to  accept  the  industry's  explanations  of  why  15001 
increases  are  necessary  this  year.     We  are,  however, 
prone  to  suggest  that  the  Congress  could  find  out  why 
these  increases  are  coming  into  force  so  suddenly  and 
not  over  a  term  of  years.     Nothing  in  our  knowledge 
has  moved  so  precipitiopsly.     And  we  can't  believe  that 
the  think  tanks  of  the  mul t i -bil 1  ion  dollar  insurance 
industry  were  caught  so  short  that  they  have  to  recover 
in  one  single  bound. 

We  are  troubled  and  will  appreciate  your  advice. 


Very  truly  your-6, 

F/' Joseph  Leone , 
l;j(^cutive  Director 

FJL:n 


c;  J.  Donald  Leahey,  President,  NVSARHO 
DATE:     August  28,  1985 


,neiU,  1.*  I  ,nn,i  111  01ii..»,i    MitlClH  A<t*Olic  Hi  (Jif.n»l  Ci.,mc,i  (N»HMOt  ^nd  r,»i  H  i.<ii,     t    ni.  i.  nfi  H 
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A  J  J  ALUM  UV 


Albany,  NY 

Bal tlmore 

Boston 

Cambridge 
Clevel and 

Cmc  innati 

Dayton 

Jersey  City 


Louisv 1 lie 
Minneapol IS 
Mobile 

Montgomery  County 

Na  shv 1 1 le 
New  Haven 


Oklahoma  City 
Ph iladel phia 
l^oches  ter 

St.  Paul 


SAMPLE  OF  LARGE  PHA   INSURANCE  PROBLEMS 


Master  policy  for  all  Phas  m  state 
expires  August  1st,    Best  bid  calls  for 
10001  increase  at  an  extra  cost  to  PHA  of 
$200,000. 

Policies  were  up  for  renewal  June  30th, 
fairly  optimistic  about  renewal  at  reason- 
able rates. 

Master  policy  for  all  PHAs  m  region  was 
cancelled.  New  policy  to  increase  2801. 
Coverage  cut  in  half. 

Major  increases.     Public  liability  up 
3001.     Fire  insurance  up  90%. 

Major  increases.  G^-^eral  liability  went 
from  $200,00  to  $449,000  (2501)  and  pro- 
perty from  $177,00  to  $755,000  (4261). 

Major  increases.     General  liability  up 
from  $25,000  in  FY  84  to  $197,000  in  FY  85 
(788%). 

Hard  getting  coverage.     Lowest  bid  for 
liability  is  $432,000  up  from  lust 
$12,000  (3600%). 

Insurer  for  all  PHAs  in  New  Jersey  went 
banlcrupt.    General  liability  to  go  from 
$93,000  to  $235,000  (253%)  and 
fire/extended  coverage  from  $20,000  to 
$25,000. 

General  liability  to  increase  300%. 

General  liability  to  increase  2001. 

Not  a  big  problem.     Extended  coverage  to 
increase  by  just  $20,000. 

Insurance  policies  have  been  cancelled 
and  PHA  has  not  been  able  to  obtain  new 
pol icies . 

General  liability  premium  up  200%. 

General  liability  increased  from  S32.000 
to  $110,000  (344%)r   fire  to  rise  dramati- 
callyj  workman's  compensation  to  remain 
s  teady . 

Excess  liability  to  increase  from 
$213,000  to  SI. 2  million  (5G3I);  umbrella 
coverage  from  $22,000  to  $85,000  (3861)- 
fire  from  $649,000  to  $1.4  million  (216%); 
self-insurance  from  $5.5  million  to 
$8.1  roil  1  lOn. 

General  liability  coverage  reduced  33%. 
Premiums  jncreased  300%. 

Several  policies  cancelled.  Bids 
received  are  up  800%, 

1000%  increase.     General  liability  up 
from  $56,000  to  $548,000;  policy  runs  out 

Aupi.e;  t     '  tit  , 

10%  -  60%  increase  in  premiums,  higher 
de'^uctions . 
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NYNQGIBORHOOD 


onti  ARSON  QNTER 


42iW3ydSl  N«w¥ori  NY  «001  (212)9*7  7926 


September  6»  1985 


Ralph  Nader 
PO  Box  19367 
Washington  DC  200,^6 

Dear  Mr.  Kader, 

I  have  read  in  the  August  24,  1.985  issue  of  the  Insurance 
Advocate  about  a  study  issued  by  yourself  and  the  National 
insurance  Consumer  Organization  in  which  you  charge  that 
the  property  and  casualty  insurers  have  manufactured  a 
liability  crisis  in  order  to  achieve  premium  increases.  As 
a  non-profit  organisation  that  works  together  with  community 
groups  to  reduce  the  rate  and  scope  of  fire  damage  in  the 
city,  we  are  constantly  coming  up  against  the  brick  wall  of  the 
insurance  industry.    Recently  vr  "da  complete  analysis 
of  all  insurance  coverage  of  multiple  dwellings  in  NYC. 
(Ovmers  of  such  properties  are  required  by  law  to  list 
their  fire  and  liability  company  with  the  city).    We  are 
now  attempting  to  approach  the  companies  who  insure  fire 
and  arson  prone  buildings  in  various  neighborhoods  in  order 
to  leverage  some  improvements  to  remove  this  risk.  Re-- 
cent  claims  by  landlords  concerning  increases  in  insurance 
costs  have  been  used  to  ask  for  higher  rent  increases  in 
the  city.    Increases  in  rates  and  losses  are  used  by  the 
companies  to  avoid  any  meaningful  i'     ection  and  prevention 
monitoring.    I  would  appreciate  receiving  a  copy  of  your 
recent  study  with  NICO  and  any  other  documents  you  or  they 
may  have  produced  that  give  a  REAL  analysis  about  what  is 
happening  in  the  industry  and  why.    I  c«/tainly  w<riild  like  to 
read  some  alternative  to  the  Insurance  Advocate!  You 
once  did  respond  to  a  request  from  me  iu  relation  to 
access  to  the  in'iustry's  Property  Insurance  Loaa  Register. 
You  referred  our  request  to  the  Freedom  of  Information 
Clearinghouse.    We  are  currently  in  the  process  of  re- 
questing the  information  from  the  State  Insurance  Depart- 
ment; a  deputy  superintendent  Just  postponed  a  meeting 
with  us  because  of  an  ulcer  attack.    I  guess  that  line 
of  work  gives  one  ulcers!    Anyway,  I*m  hoping  you  will 
be  able  to  respond  to  the  current  request  as  you  did 
to  our  initial  one.    Thank  you  and  keep  up  the  good  work. 


Harriet  Cohen 
Director 
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GARY  H  HYLTON 
OfnCC7l2-«M 


k\.  RobtAi  HuiUeA,  PxuAAtM 
Hiit(,onCit  IruuAAnct  CorucuneA 

O^ojuzatLon 
544  CowmtAct  SVitU 
UtXAiuiAiA,  V^AQAJua  11514 


Ou\  ^*  Jf^  CUif  oi  Logan,      bujig  abandonzd  by  tht  lUvUtd  Statu 

I.  ioK  ont,  do  not  6ub6cJubt  to  tht  'em  o\  oougt  'tm"  tactca 

bung  tjnf^ytd  by  th  yuuxtM  oi  today.  Fu^eA,  IamIuUo 


PUa^t  4tMd  m  any  <niovnatcon  that  you  may  have  on  hand,  ptfuUntnt 

to  XftLA  CAUCAAl  64jbjAt4,0n. 
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July  3i,  1985 


hr.  halph  imaer 

otuay  of  nesponsive  xiaws 

iox  193^7 

washin^jton,        c.  20036 


Ke:  American  Casualty  Co. 


Pol.f  OaC  240-21-44, 


Apt.  Bids,  6949*31  San- 
gaoon;  (CliA  Ina.Co.,173 


W,  Jackson) » Insured 
Harry  &  Lela  tiasley 


l>ear  hr.  haaer: 

Ve  need  your  help.    After  two  fires  in  our  12  apt.  bldg. ,  through 
no  fault  of  ours,  our  fire  insurance  is  to  be  cancelled  ^ept.6, 
198^.    the  fires  were  aet,  2*23-84  by  a  vandal  who  broke  Into 
our  basenent  seeking  shelter;  3-^*83  by  the  visiting  X'^ychotio 
son  of  a  tenant;  both  perpetrators  were  apprehended  and  placed 
in  custody. 

We  have  paid  excessively  high  insurance  premiuas  («4,033)  for 
3^  years  and  these  are  tne  only  claims  in  that  period.  Ours 
is  the  only  multiple  dwelling  unit  in  our  area  with  grass,  flowers 
and  tenant  cultivated  Tsgetable  plots.    Mine  tenants  are  senior 
citlsens,  seven  famllieki  tenants  for  more  than  20  years. 

This  cancellation  will  devastate  us.    Our  savings  have  been  ex- 
hausted by  gas  bills,  taxes  ana  insurance.     We  know  your  concern 
for  the  stable,  har^  working  citimens  of  our  city.    We  appeal 
for  your  intervention  in  our  belialf. 

Sincerely  yours,  ^ 


Harry  and  Lela  i^sley 
Ages  71  and  69 
9021  3.  i>snte  Ave. 
Chicago,  II.  60619 


t,         i^lease  let  us  know  if  ve  car  maiie  a  ccntribution  tc 
your  work. 
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Mr.  Florio.  Thank  you  very  much. 
Mr.  Hunter. 


STATEMENT  OF  J.  ROBERT  HUNTER 
here'^today^*^""  '  appreciate  the  opportunity  to  be 

I  grew  up  in  an  insurance  home,  Mr.  Chairman.  I  have  been  25 
years  m  the  busmess.  My  father  was  in  the  marine  insurance  busi- 
ness. He  usea  u>  tell  me  this  was  a  business  of  utmost  good  faith. 
He  would  te  1  mi-  how  it  would  grease  the  wheels  of  industry,  how 
thi^Nation  Possible.  It  is  an  important,  vital  busing  to 

What  is  gcmg  on  here  is  an  insult  to  that  whole,  wonderful  tradi- 
tion of  in?ufance  m  this  Nation.  And  I  believe  it  is  not  factually 
generated.  It  is  generated  totally  within  the  insurance  industry's 
capacity  to  handle,  and  I  will  tell  you  why  as  I  go  through  my  testi- 
mony.  •' 

This  business  is  a  major  business;  in  excess  of  11  percent  of  dis- 
posable income  m  the  country  goes  into  insurance  premiums  It  is 
the  fourth  leadmg  purchase  that  Americans  make  after  food,  hous- 
ing. Federal  income  taxes.  And  it  looks  like  it  will  pass  Federal 
income  taxes  this  year  and  become  third  by  the  end  of  the  year 

It  IS  a  business  that  should  respond  at  a  time  when  people  are 
iTif'  ^""A'^  give  them  benefits.  It  really  should  be  a  business 
that  would  attract  idealistic  young  people,  because  it  is  the  sort  of 
down^  ^  historically,  that  helps  people  when  they  are 

It  brings  order  out  of  what  seems  to  be  chaos  because  what  is  a 
very  nsky  thing  for  me,  say  an  automobile  accident,  when  you 
combine  me  mth  a  million  other  people,  is  not  so  risky  any  more. 
1  he  nsk  goes  down  as  the  numbers  go  up. 

That  is  what  insurance  is  all  about. 

This  cry  that  suddenly  it  is  riskiness  is  bad  for  the  insurance 
business— without  nskmess  there  is  no  insurance  business.  There 
has  to  be  some  risk.  Otherwise,  if  everything  is  totally  predictable, 
there  is  no  need  for  it.  j  r  , 

You  don't  need  to  hear  it  or  see  this  chart  for  long.  Fishing 
fleets,  fireworks  manufacturers,  ro  Fourth  of  July  next  year  ac- 
cording to  the  insurance  industry.  Auto  insurers  discontinue  serv- 
ice m  D.C.  and  so  on. 

u  i^.u  ^^"^  broad-based  crisis.  The  States  have  begun  to  re- 
spond, but  they  are  not  able  to  handle  this  problem.  Witness  the 
increase  m  auto  insurance  premiums  already  this  year 

Auto  insurance  has  gone  up  at  an  18-percent  rate,  as  Mr.  Nader 
testified,  this  year;  91  percent,  according  to  the  Bureau  of  Labor 
UflcatilS  months.  Way,  way  beyond  the  statistical  jus- 

I  have  looked  at  the  numbers.  The  States  are  allowing  excessive 
price  increases.  There  is  no  question  about  it.  They  are  not,  accord- 
ing to  their  own  statutes,  allowed  to  grant  excessive  rates,  but  that 
is  exactly  what  they  are  doing.  And  I  think  they  are  doing  so  be- 
cause of  the  fear  they  have  that  insurers  are  going  to  pull  out  of 
their  State. 
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The  insurance  industry  is  a  cyclical  business.  Here  is  a  chart  of 
that. 

Since  1960  you  can  see  it  goes  up  and  down.  Sometimes  the  ratet 
of  return,  net  worth  fall  below  the  5-pcrcent  line.  Sometimes  they 
go  above  20  percent.  They  should  be  somewhere  currently,  of  the 
order  probably  13  percent.  So,  they  were  short  last  year  on  premi- 
ums. There  is  no  question  about  that.  They  were  at  about  a  3-per- 
cent rate  of  retuvn  on  their  growth  last  year. 

BecCiUse  of  leverage  and  other  things,  a  3'-percent  return  on  net 
worth  is  a  shortfall  of  roughly  5-percent  premium.  If  they  had  5 
percent  more  premium  income  last  year  they  would  have  had  a 
rate  of  return  net  worth  of  what  they  needed. 

Now  a  5-percent  premium  increase  need  is  not  a  crisis.  That  is  a 
relatively  minor  adjustment.  They  have  made  those  kinds  of  adjust- 
ments before. 

Thinking  through  these  cycles,  just  going  back  one  cycle,  in  1974 
and  1975,  the  insurance  industry  again  dipped  below  5-percent 
return  on  net  worth.  When  that  happened  we  had  a  terrible  outcry 
about  the  tort  law  and  about  particularly  product  liability  and 
medical  malpractice  insurance. 

I  was  serving  as  Federal  Insurance  Administrator  at  the  time 
and  we  had  two  interagency  task  forces  to  study  those  two  crises; 
the  product  liability  and  medical  malpractice  crisis.  If  you  look  at 
those  studies  you  will  find— and  in  my  footnotes  of  my  statement— 
you  will  find  that  we  concluded  that  those  were  panic  pricing  end 
panic  underwriting,  subjective  judgments. 

Now  I  don't  think  it  is  panic  any  more.  I  think  they  learned  from 
that  lesson  if  it  was  panic  then.  I  think  what  is  going  on  currently 
is  not  panic,  but  calculated. 

In  any  event,  the  Federal  studies  that  were  undertaken  by  the 
interagency  task  force  concluded  the  pricing  was  panic  pricing. 

I  would  call  your  attention  to  the  hearings  on  the  Senate  side, 
Senator  Kennedy's  Health  Ck>mmittee  on  Medical  Malpractice, 
where  it  was  clear  that  ratemakirg  had  run  amok.  Ratemaking 
there,  the  Senator  got  out  of  the  industry  witnesses,  had  resulted 
in  base  rates  that  were  higher  than  possible.  They  were  predicated 
upon  average  claim  costs  higher  than  the  policy  limits. 

Mr.  Lent.  I  wonder  if  I  -ould  iust  ask  you  a  question  about  that 
chart,  because  J  am  hayir     little  trouble  following  it. 

I  think  you  said  an  i*  i  company  should  have  a  return  on 

its  net  worth  of  13  perc 

Mr.  Hunter.  Or  13  to  hat  range. 

Mr.  Lent.  Is  that  what  t.    chart  represents? 

Mr.  Hunter.  This  chart  is  the  total  return  on  net  worth. 

Mr.  Lent.  So  in  1984  you  show  the  chart  going  down  to  less  than 

3? 

Mr.  Hunter.  Three  percent,  roughly. 

Mr.  Lent.  So  it  is  a  3-percent  return  on  net  worth? 

Mr.  Hunter.  So  they  are  roughly  10  points  short  of  what  they 
should  have  had. 

Mr.  Lent.  You  say  this  is  calculated  by  the  insurance  industry? 

Mr.  Hunter.  I  say  this  pullout,  this  abandonment,  I  think  they 
are  taking  advantage  of  us.  This  was  done  by  them. 

Mr.  Lent.  You  mean  they  are  conspiring  to  lose  money? 
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Mr.  Lent.  Your  chart  shows  

Mr.  Hunter.  They  are  not  losing  money. 

Mr.  Lent  A  company  that  is  oniy  yielding  3  percent  on  its  net 
worth  would  seem  not  to  be  doing  very  well. 

Mr.  Hunter.  They  are  not.  They  cut  prices  significantly. 

I  will  go  through  the  whole  cycle  and  you  wUl  understand  how 
they  go  there. 

Ml  Lent.  They  cut  prices? 

Mr.  Hunter.  Absolutely. 

umJ?  ^  conipla-'ning  about  higher  premi- 

Mr.  Huntor.  You  have  to  go  through  the  cycle  with  me.  I  will 
get  to  that  if  you  will  be  patient,  Mr.  Lent. 

Following  this  bottom  in  1975,  insurers  cried  for  tort  reform  and 
significantly  raised  prices.  They  found  the  response  of  the  insur- 
tmcejepartments  was  to,  in  effect,  give  them  anything  they 

One  insurance  commissioner  told  me  when  I  wm  Federal  Insur- 
ance Admmistrator,  that  he  had  just  approved  a  150-percent  rate 
increase  m  medical  malpractice.  He  gave  me  a  copy,  I  looked  at  it 
I  said  I  m  an  actuary,  j  looked  at  it,  I  said  you  couldn't  possibly 
gTMit  more  than,  say,  25  percent  on  this  data, 
^e  said  you  are  absolutely  right.  That  is  what  my  actuary  said, 

I  said  why  did  you  grant  a  150-percent  rate  increase? 

He  said  becaus.^  the  company  said  we  will  pull  out  of  the  State 
Ihere  are  only  one  or  two  writers  left.  Now  how  can  I  say  no. 

Wow  that  IS  wnat  went  on.  And  what  happened  of  course,  is  their 
happ^n^*"™  skyrocketed  to  22  percent  overnight.  That  is  what 

Now,  at  the  top  and  during  this  decline  in  profits  what  happened 
IS  this-and  this  will  get  to  your  point  Mr.  Lent,  let  me  read  a 
3n°JiQ°,"*,-°^®.^°°*"°*®  *°      statement,  footnote  11.  On  November 

.'<;,'        ^  ^         fro™  the  National  Underwriter. 
A  large  commercial  umbrella  liability  risk  *  *  *  "—this  is  the 

dreaded  liability  with  all  the  tort  problems—  came  up  for 

renewal  and  was  rated  at  $105,000,  about  the  same  as  the  previous 
year.  But  the  insured  was  not  satisfied.  Aware  of  the  a^ressive 
rate  competition  m  the  commercial  lines  market  today  •  •  •  "_ 
this  was  rate  competition  generally,  because  a  lot  rf  these— these 
profits  were  driving  a  lot  of  the  larger  accounts  into  self-insurance 

Because  of  this  competition-  he  decided  to  shop  around! 

He  approached  a  second  agent,  who  submitted  the  very  same  risk 
to  a  different  company,  which  offered  to  write  it  for  just  $20,000. 
But,  the  insured  was  still  not  happy.  He  continued  shopping  and  eveni 

That's  what  happened  right  here. 
Mr.  Lent.  Let  me  

Mr.  Hunter.  This  was  the  dreaded  liability  insurance  that  2 
years  before  was  a  tort  crisis  and  required  all  kinds  of  reform. 


tually  the 
the  busi' 
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Mr.  Lent.  But  for  all  of  the  years  prior  to  that  small  period  of 
time,  the  return  on  net  worth  appears  to  average  about  5  or  6  per- 
cent. 

Mr.  Hunter.  You  mean  back  in  this  history? 
Sure,  and  that  is  all  it  needed.  This  ifi  a  low-risk  business. 
Mr.  Lent.  So  there  was  a  period  there — what  are  the  years? 
Mr.  Hunter.  It  goes  from  1960  to  1984. 

Mr.  Lent.  It  was  above  15  percent  during  a  very  small  period 
demonstrated  by  that  chart. 

The  insurance  companies'  net  return— return  on  net  which  was 
above  15  percent  during  that — how  many  years  was  represented  by 
that  chart? 

Mr.  Hunter.  About  5  years,  6  years,  something  like  that.  This 
period,  about  5  years. 

Mr.  Lent.  TTiey  were  above  15  percent  for  5  years,  and  you  show 
25  years. 

Mr.  Hunter.  They  didn't  need  

Mr.  Lent.  So,  for  5  years  out  of  25  years  they  were  above  15  per- 
cent. But  the  other  15  years,  the  other  20  years  they  were  below 
the  13  to  15  percent,  which  is  what  you  claim  they  ought  to  earn. 

Mr.  Hunter.  They  did  not  need  15  percent  bade  in  1960.  They 
needed  probably  3  or  4  percent. 

The  rates  of  return  required  of  this  business  vary  over  time.  The 
rates  of  return  of  any  business  go  up  and  down  with  things  like  in- 
flation. 

Mr.  Lent.  We  all  agree  that  right  now— I'm  looking  at  this  chart 
also.  We  all  agree  that  right  now  there  is  an  insurance  indus- 
try  

Mr.  Hunter.  Is  this  coming  out  of  my  time,  Mr.  Chairman? 

Mr.  Florio.  Respond  to  Mr.  Lent's  question.  Then  what  we  will 
do  is  ask  you  to  conclude  

Mr.  Lent.  It  vj  very  hard  to  ask  a  question,  Mr.  Chairman,  about 
a  chart  that  is  put  back  into  the  portfolio.  I  thought  it  would  be 
more  illuminating  

Mr.  Hunter.  It  is  in  your  packet. 

Mr.  Lent  [continuing].  To  talk  about  the  chart  while  the  gentle- 
man was  referring  to  it. 
OK,  ffo  ahead. 

Mr.  Hunter.  At  the  top  there  were  those  kinds  of  cuts  in  the 
tort  liability  regime  and  in  the  liability  insurance  rates. 

In  1975-76  we  were  hearing  that  the  sky  was  falling;  that  tort 
reform  was  required;  we  needed  to  do  all  kinds  (rf  things  to  the  tort 
system. 

Up  here — a  few  years  later  on  the  chart— they  were  cutting 
prices  95  percent  for  the  same  liability  insurance.  In  fact,  up  here 
at  the  top  in  1981  they  were  writing  insurance  on  liability  after  the 
event.  The  MGM  Grand  Hotel  is  a  classic  example  of  that. 

Months  after  the  fire  at  the  MGM  Grand  \n  November  1980,  they 
put  together  a  package  called  Retroactive  Liability  Insurance  to 
write  the  losses  on  the  MGM  Grand  Hotel.  They  have  subsequently 
paid  $75  million  off  on  that,  which  is  13  times  what  they  have  paid 
m  all  the  day  care  centers  last  year,  on  that  one  retroactive  liabil- 
ity pohcy  when  they  knew  they  had  a  loss.  And  this  was  liability 
insurance,  dreaded  liability  insurance. 
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It  was  no  longer  dreaded.  It  depends  where  you  are  on  the  cycle 
Now  we  are  down  here  again,  and  what  do  we  see;  things  like 
this-now  let  s  restore  civU  justice,  a  m^jor  ad  campaign  underway 
by  insurers.  Probably  they  are  spending— you  ought  to  ask  them- 
probably  they  are  spending  nearly  as  much  on  this  campaign  as 
they  spent  on  all  day  care  center  losses  last  year.  What  is  going 

During  the  mid-1970'8,  100-  and  200-percent  rate  increases  were 
granted,  which  led  to  those  huge  profit  jumps.  And,  as  the  profits 
rose,  as  I  say,  all  the  talk  of  tort  reform  vanished. 

Now  the  industry  is  back  at  the  bottom.  A  3-percent  rate  of 
return  on  net  worth  is  too  low,  I  grant  you  that.  The  industry 
needs  a  minor  rate  adjustment;  5  percent  plus  inflation,  roughly. 

But  what  they  have  done  is  far  in  excess  of  that.  You  must  fmd 
out  why  day  care  centers,  nurseries  and  all  the  rest— I  could  go  on 
with  a  long  list,  why  are  they  losing  their  insurance;  architects, 
lav^rs,  doctors  having  price  increases  up  to  1,000  percent. 

Why  did  15  of  28  day  care  insurers  leave  the  Maryland  market, 
leaving  only  two  insurers  writing  new  business  generally,  and  both 
01  those  elumnating  child  abuse  from  their  coverage 

A  total  abandonment  of  child  abuse,  from  28  to  zero  in  a  vear 
and  no  claims.  What  is  going  on?  ^  ' 

I  think  it  is  a  plan  by  insurers  to  take  advantage  of  the  low- 
proht  part  of  the  cycle  to  extort  higher  prices  and  take  away  the 
lerol  rights  of  victims. 

The  Maryland  day  care  withdrawal  was  called  hysteria  by  that 
btates  insurance  commissioner,  at  Congressman  Mller's  subcom- 
mittee. 

I  think  their  plan  is  working.  Here  is  their  stockmarket  perform- 
ance over  the  same  period  of  time  as  the  cycle,  the  same  ywirs 

Their  stockmarket  performance  is  spectacular  compared  to  any 
kmd  of  industry  average;  3  or  400  percent  faster  than  the  Dow 
JonM  has  increased  over  that  period  of  time,  and  more  than 
double,  as  Mr.  Nader  testified,  this  year. 

Why  is  the  stockmarket  responding  so,  and  why  is  everv  major 
stockbroker  putting  property  casualty  insur.«mce  stocks  on  their 
buy  list.'^ 

It  is  because  the  insurance  companies  are  getting  price  increases 
more  than  they  need  Brokers  we  have  talked  to  seid  they  expect 
the  rate  of  return  net  worth  to  approach  30  percent  by  the  end  of 
next  year. 

j"^*  expertise  to  stem  the  tides.  Half 

the  btates  have  no  actuaries.  Aetna  Casualty  &  Surety  Co  has 
more  than  twice  the  number  of  actuaries  than  are  in  the  entire 
State  regulatory  system.  Only  five  States  employ  fellows  of  the  Cas- 
ualty Actuarial  Society.  Those  are  the  experts  that  are  most  quali- 
ned  to  handle  liabUity  insurance  ratemaking. 

They  don't  have  the  expertise  even  if  you  assume  they  have  the 
will,  which  IS  afairly  huge  leap  of  faith-if  you  review  the  GAO 
study  of  1979.  They  conclude  there  was  no  arm's  length  relation- 
ship between  the  insurers  and  the  ragulatois— even  if  you  assume 
o®^®       ^^'  hoTBes.  And  that  is  why 

Wall  Street  has  reacted,  because  they  know  that  the  insurance 
prices  are  going  to  go  up  in  excess  of  what  is  needed. 
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Now,  what  can  be  done? 

The  small  businesses  are  being  hit  very  hard.  We  think  there  is 
an  illegal  boycott. 

Attached  to  my  statement  is  a  letter  to  the  Justice  Department 
asking  them  to  look  into  that,  whether  there  is  an  illegal  boycott  or 
not. 

You  heard  Mr.  Nader  quote  John  Byrne  and  some  of  the  others. 
We  think  there  is  an  illegal  boycott.  We  also  think  there  is  illegal 
product  fixing  not  protected  by  the  antitrust  exemption,  as  oppo^ 
to  price  fixing.  They  are  trying  jointly  to  change  the  form  This  is 
what  Lloyds  of  London  says  it  wants.  It  wants  a  claims-made  form; 
they  want  defense  costs  inside  the  limits,  they  want  everything  to 
come  out  of  the  victim's  hide. 

Now  I  am  not  opposed  generically  to  tort  reform.  I  got  President 
Ford  and  President  Carter  both  to  support  National  Pfo-Fault  Auto 
Insurance  while  I  was  Federal  Insurance  Administrator. 

We  had  a  27-volume  DOT  study  first.  And,  we  didn't  have  a  gun 
pointed  to  our  heads.  We  did  it  carefully,  analytically,  and  that  is 
what  needs  to  be  done. 

I  much  agree  with  what  was  said  by  Congressman  Miller.  You 
have  to  look  very  carefully  at  these  things  and  separate  the  fact 
from  the  huge  fiction  that  is  going  on  here. 

Second,  we  ask  Congress  to  review  the  antitrust  exemption  and 
delegation  of  regulatory  authority  to  the  States.  The  McCarran- 
Ferguson  Act  may  have  outlived  its  usefulness,  and  we  ask  you  to 
look  at  it. 

Third,  we  call  on  Congress  to  enact  legislation  to  enable  the  Fed- 
eral Government  to  offer  reinsurance  to  insurers  who  agree  to  un- 
derwrite by  national  or  State  pools,  day  care  centers,  nurse-mid- 
wives  and  other  risks  that  meet  safety  criteria.  I  am  not  asking  you 
to  insure  people  who  are  not  safe. 

I  call  your  attention— I  have  given  your  staff  a  bill  that  we  have 
drafted,  and  the  plan  is  modeled  after  the  successful  program  that 
kept  insurance  available  ir  the  inner  cities  during  the  not  time.  I 
administered  that  program.  We  made  $125  million  profit  for  Treas- 
ury with  it. 

I  think  the  Federal  Government  could  make  money  offering  rein- 
surance in  this  market. 

Fourth,  we  ask  Congress  to  look  anew  at  the  question  of  requir- 
ing licenses  of  alien  insurers  who  insure  or  reinsure  in  a  State 
without  a  State  license. 

I  suggest  it  is  inappropriate  for  Lloyds  of  London  to  try  to  call 
the  shots  as  to  what  coverage  is  going  to  be  offered  in  this  country 
by  claiming  huge  losses,  but  no  o-^e  can  verify  their  numbers  be- 
cause they  are  not  regulated.  Given  their  scandals  of  recent  years, 
I  would  say  that  we  need  some  careful  look  at  Lloyds  of  London 
and  the  insurers  that  operate  in  this  country  with  no  license. 

Now,  Senator  Dodd  had  put  a  bill  in— the  senior  Senator  Dodd— 
S.  1705,  on  June  13,  1963,  to  do  just  that.  I  request  that  you  take  a 
look  at  that  approach. 

In  conclusion,  I  would  like  to  say  that  the  insurance  industry  is 
really  attempting  a  raid  on  America's  pocketbook  and  the  States 
are  for  the  main  part,  with  some  exception,  ineffective  in  trying  to 
deal  with  it. 
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Insurance  which  should  stabilize  the  economy  is  instead  creating 
turmoil  and  creating  it  out  of  whole  cloth.  Worst  of  all,  it  is  using 
this  self-created  crisis  to  mount  an  all  out  attack  on  tort  law  and 
victims  rights. 

Ajid,  I  would  again  reiterate  what  Congressman  Miller  said,  that 
we  have  to  separate  these  two  issues  and  look  at  them  separately. 

Your  hearing,  Mr.  Chairman,  is  an  important  step  to  try  to  sepa- 
rate these  things  and  look  at  them  carefully,  and  I  encourage  you 
to  contmue. 

I  am  glad  you  are  going  to  have  some  more  hearings.  I  appreci- 
ate it. 

[Testimony  resumes  on  p.  80.] 

[The  prepared  statement  of  Mr.  Hunter  follows:] 
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TE8TIHQNY  OF 


J.ROBERT  HUNTER 
PRESIDENT,  NATIONAL  INSURANCE  CONSUMER  ORaANIZATION 


Good  morning  Mr.  Chairman  and  MMibsrs  of  the  Subcommi ttes.  I 
mm  Bob  Huntvr,  Pr»Bid»nt  of  NICO. 

OVERVIEW 

W»  ar»  h»re  this  morning  to  diBCUBS  a  mounting  crisis  in 
Amwrica,  a  crisis  which  involves  •vwry  man,  woman  and  child: 
thm  nation  is  losing  its  liability  insurance.      (S««  Chart 
Numbmr  1.)     Day  carm  cmnters  arm  losing  thmir  insurancm  and 
arm  being  forced  to  close,  perhaps  driving  second 
breadwinners  out  of  Hork  or  creating  new  latchkey  children. 
Nurse-midwi ves  are  losing  their  insurance  and  the  lower  cost 
birthing  centers  are  shutting  down.     Doctors  are  marching  on 
state  capitals  because  insurance  is  unavailable  or  costs  have 
skyrocketed.     Cities,  transit  authorities,  even  whole  states 
are  losing  their  liability  insurance.     One  of  the  leading 
auto  insurers  in  the  District  of  Columbia  has  pulled  out. 
The  list  goes  on  and  on. 

And  prices  have  skyrocketed.     As  Chart  Number  two  shows,  the 
cost  of  insuring  an  auto  in  America  h«s  gone  up  at  9.1%  for 
the  first  6  months  of  1985,  exceeding  the  rate  of  change  for 
all  of  1984.  1/     The  annualized  rate  of  change  is  18.2X,  a 
record  dollar  change. 

What  IS  going  on  here''    Are  these  practices  of  insurers 
justi  f  led*? 

The  answer  is  "^^"*     What  we  are  witnessing  is  a  manufactured 
crisis  mtend^H        uloat  insurer  profits  and  reduce  victims 
rights. 

Property-Casualty  insurance  has  a  cyclical  profitability,  as 
Chart  Number  3  shows.  2/     In  1984,  if  you  accept  the 
insurer's  whopping  reserve  increases  as  valid   (quite  a  large 
leap  of  faith),  they  earned  about  a  3X  rate  of  return  on  net 
worth   (equity).     That  is  too  low.     It  would  indicate  that 
their  premiums  were  about  57.  short.     If  their  premiums  had 
been  5X  higher,  they  would  have  earned  a  rate  of  return  on 
net  worth  of  about  ISX,  more  than  enough  for  an  industry  of 
the  low  to  average  riskiness  of  Property/Casualty  insurance. 3/ 

A  five  percent  premium  shortfall  is  not  a  crisis.  Yet  we  see 
all  of  the  cancellations  and  mammoth  price  increases  such  as: 

o    A  70%  increase  for  OB/GYNs  in  Maryland  (totally 

unjustified  —  pei-  analysis,  attached  as  Exhibit  I). 

o    300X  to  900%  increases  in  lawyer  and  architect 

malpractice  insurance  premiums  around  the  country. 

o    Increases  of  200%  to  500%  for  the  day  care  centers 
who  can  get  insurance.     Many  can't. 
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p     30OX  to  lOOOX  incrsases  for  public  transit 
authori ^ies- 

Th»  li»t  go»B  on  and  on,   but  the  statistir-c  Hr,«'4-    ,     4.  x 

of  this'  »«-«ti»^icB  cJon  t   justify  any 

What  IB  going  on*^ 

THE  LAST  CYCLE  BOTTOM  -  1974/5 

H  you  look  again  at  tha  cycla  chart  you  will  eae  that  1984 
H^B  -  typical   "bottom-of-^tha^cycle"  y«r.  ^Bt  t^ml  !t 

happanad  naa  in  tha  mid-1970'a  whan  i  aervad  Is  Fader a ? 
InBtjranca  Admi  ni  atrator .     At  that  tim^    ^-kI  ^eaeral 

4-^^^  ,  time,  the  country  ^aerved 

Ict^nn.     L  "°  justification  for  the  TnLre" 

•ctions.   a/       u.  concluded  that  the  insurers  had  just 
panicked  from  lack  of  data. 

But  look  at  Hhat  happened;    their  profits  skyrocketed  to  all 

H^fd^'^'"''  "rr"-     ^""^  1«— d  that  the  s^^t-  ^:gu^Stori 
Hould,  during  the  panic,  give  away  the  store  in  rate 
Increases      They  also  learned  that  state  legislators  «uld 
'lli  t^'ttlt  rH^n""'  ^''^  ^  the  p::.r"iver 

at  Llir  ^975  refi'f,:t.^"-  ^'"^  achieved"ch 

o»  tneir  1975  legislative  agenda  and  qoH  are  back  for  a 

th?r;a?d  /'-.•PP"'  "Onifican?       W^ere  «iu 

thi»  raid  on  victima'  rights  and'' 

very  well  today  ~  to  day  care  centers,  to  nurse-mi  dwi  ves  tr, 
doctors,  to  product  manufacturers,  and  so  on.      Th^y  are 

a:d'^;:r;tat-s"r""h'°^  "^"""^^  ..abmty  tort  la^  chlnges 
ana  the  states  for  changes  in  other  tort  systeniE. 

THE  HEAT  18  ON 

Some  property/casualty  officials  have  made  statements  in  the 
anS  l'-/rK*^  industrrto  w  thdrL 

Jh-    r  .     f  P-:"""--"  *or  reform  build  in  the  courts  and  in 
R«n:^rl™"^'"^r";"   'JPMrnal  pf  Cqgmgrce,  6/18/85? 
.r^ni^?    ;  «P«t  of  maintaining  available  and 

21^^^  l!n d?::;*::"  ^Th"  ""^  —  oversea, 

f -yndicates  would  "simply  not  write  reinsurance  for 
the  American  casualty  industry"  in  1986.     A  represe^tlt.  v^  of 
r^oort^dTV  --"-t   'Lloyd's  of  London)  was  ^cen^y 
reported  to  have  said  that  if  a  new  policy  f„r«  \ 

ttniri":   — -cL^wo^Td:-  'b^provid-d 

to  American  liability  underwritera.  oviaaa 
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Itoll  Str— t  knowm  what  i»  Qoina  on.     Chart  Numbar  4  shOMB 
that  th«  proparty/caBualty  Btocks  hav«  soared  to  racord  highs 
morm  than  doubling  th«  Dow  Jonss  Industrial  Avsrags  riss  in 
198S.  4/  Wall  8trMt  SKpscts  stata  regulators  to  all  on 
•Ncsssiv*  rats  increases;  Wall  Street  is  right'     At  the  end 
of  the  first  six  months  of  1965,  the  surplus  of  insurers  has 
skyrocketed  by  tB  billion,  over  the  year  earlier  figure,  a 
growth  of  13. 4X.  7/ 

Insurers  blame  this  crisis  on  the  courts  and  the  tort  law  and 
say  the  only  way  to  fix  it  is  to  take  away  as  many  victims' 
rights  as  possible.     They  can  point  to  such  statistics  as 
these: 

Of  28  insurers  writing  liability  insurance  for  day  care 
centers  in  Maryland  last  year«  15  have  left  the  market. 
Of  the  remaining  13,  six  will  not  write  any  new 
business.     The  last  7,  those  who  will  write  new 
business,  al  1  have  excluded  child  abuse  from  their 
policies.     The  Maryland  Commissioner  of   Insurance  has 
termed  the  pull  out  "hysteria"*  since  no  data  sup^iorts 


Insurers  will  say  this  points  to  the  need  for  tort  reform,  9/ 
while  admitting  that  data  don't  Justify  the  pull  out.   10/  I 
believe  it  sha%«s  Joint  action  intend  to  create  an  atmosphere 
where  rates  can  be  put  too  high  and  legislators  will  be 
intimidated  into  action  designed  to  take  away  victims' 
rights.     Further,  at  the  top  of  the  cycle  a  few  years  ago, 
the  now-dreaded  liability  insurar<ce  prices  were  being  slashed 
wildly  and  even  being  sold  after  the  insured  event  happened, 
such  as  in  the  case  of  the  MOM  Grand  Hotel  fire  where 
liability  coverage  was  written  months  after  the  fire.  11/ 
If  tort  reform  was  so  desperately  needed  in  1974  and  1975, 
why  not  in  1981 Why  again  today*^  The  crisis  is  within  the 
insurance  industry,  not  in  the  courts. 

Now,  insurance  premiums  represent  11.1%  of  the  disposable 
income  in  this  country.   12/     It  is  the  fourth  leading 
purchase  Americans  make  (behind  food,  housing  and  federal 
income  taxes,  although  we  expect  it  to  pass  federal  taxes 
this  year).     It  is  growing  at  an  18%  rate  for  the  first  six 
months  (see  charts  Number  5  and  6).  13/ 

THE  MCCARRAN-FER0U80N  ACT 

In  1944,  the  Supreme  Court  found  that  insurance  was 
interstate  commerce  and,  thus,  subject  to  anti-trust  and 
other  federal  statutes.     In  1945,  under  heavy  insurer 
pressure,  you  passed  the  McCarran-Ferguson  Act  which  uniquely 
exempts  insurance  from  the  federal  anti -trust  laws  (except 
should  intimidation,  coercion  or  boycott  occur).  Congress 
delegated  the  authority  to  regulate  insurance  to  the  states 
with  no  standards  for  regulatory  excellence  and  no  ongoing 
congressional  oversight.     Indeed,  the  FTC  cannot  even  study 
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in«uranc.  undar  current  law  14/  unlB.c  you  Bp.c.fic.Uv 

^I  no?  -  -T.!  k"  *°  insurance 

Mas  not  a  nIb*  purchase  for  most  fl«i«-,canB.     Th«  fact  that 
th.  FTC  Mae  right  did  not  alter  th.ir  fate.) 

JIirt'r!r?r!i''ci;j^^*""*  IfcCarran-FerguBon  Act  „a.  adopted  by 
1-      T  r.  without  benefit  of  a  hoarinn  The 

ll^i^i'^r:  a*:^°"r  "  •^'••^  PreeiS^nt'RooIe^lt 

::::?'-tru"iMr'ro!;,*:;c.ry  zry7ir-  -r^iivr  -'rr-''' 
t%Tro:J.r';^:rroi;i;:2:*r;pSr^s°c::7:":u"rhirconr^' 

in  effect  today,  an  infin.tS  mor.t^rLr  continues 
L^rr^*!!'*""^'"?*."*"'*^  °*  insurance  conclude,  that  the 

t•^n%^:::t^:-i^^-rI•-°""^  - — -  toV^:,u.ate 

ZpT-r^o^:- ro-.^^ut^^-,:—;  .^r? 
Cn-?::rry-dr-- ^:^"ys:  -—""r:;  rth~"- 

in  today  with  clearly  excessive  price=  goinS  into  "feet 
routinely  around  th.  nation  and  unfair  Cancellations  rampant. 
NHAr  SHOULD  CONGRESB  DO? 

rit.elTth^'irr-"'  '"c  """'""-y  Committees  of  both  houses  to 
review  the  McCarran-Ferguson  Act  to  determine  if  it  is 
working  to  protect  America.     The  quality  oJstate  regulation 
IS  documented  to  be  inadequate,  the  insolvencyfunds'^r-  1 
Maryland  SJ.L  Crisis  Waiting  to  Happen." 

<2)     NICO  also  believn  that  the  approach  enacted  «t  > 
?hrL^:n''p"°"'/'^''        "-^''V^?  consi^^^t'on'by  you, 
I  resoo™  to'T:  R-insurance  Act  of  19^  „as 

a  response  to  the  unavailability  of  insuranc.  in  <^k. 
cities  in  the  wake  of  the  not  ^1  tuat^^^ ^f "hi" l a":  LSTlz/ 

To  be  sure,   the  predicate  i  ar  the  withdrawal  of  not 

Jn'thrc^u^Jry'I^t^'   V^'"  "^"/"^^  '^t^.tlon  extant 

in  th»  country  at  th«  tin*.     But  thm  finding  of  the 

*^"hrd-!:  """"  °"  .  crisis  IS  °ust  L  valid 

c^.r«r  2s  frirr'T:  =°^""'*V  today  and  others  losing 
I^^r  ?^  city  communities  of  the  late 

t^v  -  £ir"c«;;rtri*sr*      «  —  commumtie.  without 

nop*.      io/     Using  the  day  care  situation  as  an  examnla 
providers  will  have  to  shut  down,  possibly  forcTng^io^ses  to 
decide  .•ong  themselves  which  one  will  have  to  stop^r"na 

V  situation  will  be  exacerbated,   "  otJ^r 

undesirable  results  will  be  forced  on  parents    ^o^e  ^Imil.e. 
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My  ev»n  hava  to  qivm  up  »  home  for  loss  of  the  Bscond 
incoiiia,  Bituationc  not  unlike  the  loss  of  mortgage  following 
lose  of  insurance  in  inner  city  areas  plagued  by  not  almost 
tMO  decades  ago. 

In  the  riot  insurance  crisis,  the  federal  government  agreed 
to  reinsure  (insure  the  insurance  companies  —  a  sort  of  lay- 
off  bookie  arrangement)  the  insurers  against  the  specified 
peril  of  riot  and  civil  commotion  in  return  for  a  reinsurance 
premium  and  a  commitment  to  participate  in  a  pool   to  Make 
sure  insurance  is  available  to  all  residents  whose  homes  met 
reasonable  standards  of  insurability. 

The  federal  government  made  $125  million  writing  this 
reinsurance ' 

The  cities  Mere  saved  from  the  sure  death  that  being 
uninsured  brings  in  twentieth  century  America' 

The  program  worked  well. 

I  think  that  a  program  of  stand-by  authority  should  be 
prepared  to  take  care  of  the  day  care  and  nurse-mi dwives 
current  problem  (and,  perhaps,  some  Of  the  otfiers)  .  The 
authority  should  be  granted  to  cover  future  crises  as  well, 
to  stabilize  the  insurance  profit  cycle's  harsh  symptoms.  A 
copy  of  a  draft  bill  to  accomplish  this  has  been  n'^vided  to 
your  staff. 

When  a  line  of  insurance  became  severely  distressed, 
representatives  of  those  purchasers  could  appeal   to  the 
agency  given  authority  to  reinsure.     The  agency  would  make  a 
finding  as  to  the  extent  and  cause  of  the  dislocation.     If  a 
distressed  situation  is  certified,  then  the  agency  could 
offer  reinsurance  to  insurers  who  Mould  agree  to  make  a 
market  in  the  line.     Following  meetings  with  the  insurers, 
the  agency  head  would  determine  what  the  cause  of  distress 
was  and  would  offer  to  reinsure  only  that  cause  (e.g.,  only 
reinsure  the  peril   of  child  abuse  for  day  care  liability  if 
that  is  the  finding).     Insurers  would  pay  a  reinsurance 
premiL*m  designed  to  be  sel f -suf f ici ent . 

Insurers,  the  administrator  of  the  prugram  and 
representatives  of  the  distressed  industry  would  meet  to  set 
staf^dards  for  insurability  under  which  those  who  qualify  are 
assured  of  an  insurance  market. 

Studies  will  be  undertaken  to  determine  if  other  longer  range 
action  (risk  management,  tort  reform,  etc.)  is  also  needed  to 
resolve  underlying  problems. 

Funding  for  this  program  would  come  from  reinsurance 
premiums.     I  also  envision  a  small   surcharge,  perhaps  one- 
quarter  of  one  percent  of  premiums  written  by  all  property/ 
casualty  insurers,  to  back  up  the  program.     This  is  in  case 
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pr.m,um»  ar.  .n«u*Mc>«,t  ov»r  .  short  p»r,od  or  H  .t  .b 

.ccou.^. ?or to L  -^ru^-crr^o---:— ^ 

Hh.ch  „.n .n.2r;;;!'proi!t  f.^^*  f9/"^'H'K""°:? 

th.  prov...on.  of  th.  McC.rr.n-F.rgu.on  Act  c  Tl  ^ 

you  to  monitor  JustiCBB  activity  9"»on  net.     Um  c.  n  upon 
r,quBBt.  activity  ib  mpects  thi  B  mportant 

:r:.n'^n^:^ir-^af:---:.*r.c\-^B'7.:-f-ntiu'"?n"^t2^ 
^i^:  T.^'i^-^y  u^-;ror^:ndo„ 

form.,  „e  tnin..  th.y  .ho^d        ^b^«t  to  rCvriTh'  """^^ 
authority  h«-v.     A  copy  of  a  drIVt  bMl  fh-f 

th.»  haB  b,.n  givn  to  your  .ta?f .  -coompl.Bh 
CONCLUSION 

^;:n:.n':Tann:t".?ri:ry''::^n°"d  lit  ^ 

hold  day  cai.  Drovid-rl         ^  let  th.  inBur-ncs  induBtry 

d«  i"it:  \:r::itZ'7 '°  cv"i^  bott:r™::;^°;^ 
economy"^^^^l™-::^cTln^«^^^^•^:^^-- -r--tv  t„  ^ 

?»rBTro:^y^rthTd"i."t"  -  -  to 

1945  to  B»e    J  !;  ""l-g-tion  it  made  to  the  BtateB  in 
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ly     CP  I  data  on  "auto  insurano".  Bureau  oi  Labor  Statistics. 

2/     Source  oi  datai     Citybank  EconoMics  and  Insurance 
GvrvicM  Office. 

2/    For  a  discussion  oi  risk  in  the  property/casualty 
insurance  business,  see  Investment  Income  and  Profitability 
in  Prooertv/Casualtv  Insurance  Ratemakinq,  J.R.  Hunter  and 
J.N.  Wilson,  1983,  Chapter  5. 

±/    Hearing  on  Deceeber  3,  1975,  Subcomeittee  on  Health  of 
the  Committee  on  Labor  and  Public  I4elfare,  US  Senate.  Among 
the  interesting  data  supplied  by  ISO  at  that  hearing  were 
exhibits  that  showed  that  the  average  claim  cost  ISO  used  for 
ratemaking  significantly  exceeded  the  limit  of  liability, 
clearly  ratemaking  that  had  run  amok.     That  led  to  this 
exchangei 

Sen.  Laxalti     Is  malpractice  always  a  loser  as  if"  as 
carriers  are  concerned*^ 

Mr.  Hunters       If  they  charge  these  rates,  they  could  not 
help  but  win.    (Page  141.) 


In  John  Guinther's  book.  The  Maloractitioners,  Anchor  Press, 
1978,  Guinther  cites  this  exchange  at  page  169  in  a  chapter 
entitled  "They  Could  Not  Help  But  Win.**     In  the  following 
chapter,  called  "They  Won,**  Guinther  reviewed  the  later 
experience. 

Final  Report,  Product  Liability  Task  Force.     Report  on 
Product  Liability  Ratemaking,  Product  Liability  and  Accident 
Compensation  Task  Force,  US  Department  of  Commerce,  1980.  At 
page  ix  the  Report  states  that  **overly  subjective  ratemaking 
practices  were  one  of  the  principal  causes  of  the  product 
liability  insurance  problem." 

5/     St     Louis  Post  Dispatch.  Section  B,  P. 3,  4/14/84. 

4/     Source  of  datai  Best's  Prppertv/Casual ty  Stock  Index, 
A.M.  Best  and  Company,  Oldwick,  NJ. 

2.^     According  to  the  Insurance  Information  Institute's 
Executive  Letter  of  August  26,   1985,  Policyholder  surplus 
grew  from  >5e.2  billion  as  of  6/30/84  to  t66.0  billion  ae  of 
6/30/85. 

g/     "The  day  care  facilities  have  been  caught  up  in  t'  ^ 
availability  crunch  and  are  bein^  deemed  higher  risk,  not 
necessarily  based  on  a  claims  experience  but  due  more  to  'n 
insurance  hysteria  ..."     Testimony  of  Edward  J.   Muhl  , 
Insurants  Commissioner  of  the  State  of  Maryland,  before  the 
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3o"'r9lS^*''^  CommittM  on  Children,  Youth  and  Famines,  J. 


30,   1985.   '  ramiii»B,  Juiy 

the  d*/  care  insurance 


?/     -Any  permanent  solution  (of 


:  o'-r  care  insurance 

T«t  pTr:  «=^-"9««         the  tort  system." 

lin  f       Neuhauser,  Vice-President  and  Actuary  for 

^fec?  Co!f  "--^  centers)  before  the  ^ou^ 

Se^ct  Co«mitt«.  on  Children,  Youth  and  Families,  July  3o" 

l^ir^l^^'  countrywide  experience  for  those  companies 
reporting  premium  and  loss  data  to  the  Insurance  Services 

■   "  ;  to  conform  with  the  current  loss 

ah«i'Satat°^  .he  m-Jority  of  commercial   insurance  line*  .  . 
mlrtlt  ^     rlJfJ^''  '"'^"^  ^"^'^  insurers  should  abandon  the 
market.       Testimony  of  James  L.  Kimble,  Senior  Counsel 

'"^^rfr  «"°"*tion,  before  the  Hou.e  Select 
^mmitte.  on  Children,   Youth  and  Families,   July  30,  1985 
lnsur"s?"°"^  by  the  AU  i  anc-  of 'A^Iff^an 

instance,  the  National  Under Nr i  t^.^  ,  11/20/81, 
1,  «*»here  it  says;  "   ' 

A  large  commercial  umbrella  (liability)   nsk  came  ud  for 
renewal  and  was  rated  at  «05,000,  about  the  sam^  as  Jhe 
previous  year.     But  the  insured  was  not  sati sf 1^'.  A^are 
mirkit  todarr  [l**-  -'r^**^  *  ^ m  the  commercial  nn^s 
ZlJ^^  V         ^'^""^^^^  to  Shop  around.     He  approached  a 

^econd  agent,  „no  submitted  the  very  same  risk  to  a 
♦^tS^?  "^^«=^  offered  to  write  »t  for  just 

^h™?*  «till   not  happy.     He  continued 

Or^^na?ir     "nj^^f^i^  the  original    company,  ^H, 
priq^nal  l  y  wanted  »105.000  ram,  K^ck  and  tooL  »k»  k,,^, 
£Qr^»5^000.     That  's  rinht.^J5^,      (Emphasi .  IddeS^? 


11/  See 

pagi 


12/ 


Item 

Food 
Housi  ng 
Personal 
Taxes 

INSURANCE  b/ 


Incc 


1984  Amount  Spent 
in  Billions  a/ 

444.  3 

397.8 

B 

302.  & 
287-1 


Col  umn   (1 )  - 
1984  Disposable 
Income  of  $2,578.1 
Billion  a/ 

17. 2X 
15.4 


11  , 
11  , 


source:  BestrS:'"""'  °!  Commerce,  Bureau  of  Economic  Analysis. 
D/  source.     Bests  Management  Reports,  December  31,  1984,  page  1. 

Life  Insurance  Fart  Rooi.,  p^ge  56  i  k  y  • 

Blue  Cross  Association,   Telephone  call  of  1/25/85. 
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13/    SourCBX     B«st'K  Aogrggafs  and  Avrao^K  and  Best's  Advancg 
Rating  R»Port  of  July  15,  1985. 

14/    Th«  law  was  euphemistically  entitled  the  **FTC 
Ifliproveinents  Act  of  1979*** 

15/    See  Stateeent  of  Honorable  Claude  Pepper  before  the 
SubcoMfflittee  on  Monopolies  and  Co^ercial  Law  on  the 
Insurance  Industry's  Antitrust  Exemptionv  April   11,  1984; 
found  at  page  5  of  the  Subcoeai  ttee ' s  report,  Cowipeti  tion  in 
the  Insurance  Industry. 

16/    See,  for  instance.   Issues  and  Needed  Iii»rovements  in 
State  Regulation  of  the  Insurance  Business.  General 
Accounting  Office,  1979|   Invisible  Bankers,  Andrew  Tobias, 
Linden  Press,  1982;  The  Life  Inmurance  Game.  Ronald  Kessler, 
Holt,  Rinehart  and  Winston,  1985; "Protection  for  Sale:  The 
Insurance  Industry,"  NBC-TV  Nes,   1981 |     Risk.  Reality  and 
Reason .  the  Conference  of   Insurance  Legrslators,  September, 
1983. 

One  of  the  tests  of  state  preparedness  to  deal  with  a  crisis 
in  availability  and  pricing  of  liability  insurance  is 
actuarial  staff.     Of  the  52  states  (including  DC  and  Puerto 
Rico)   NICO  surveyed,  we  find  that  26  have  actuaries.     So  one- 
half  of  the  states  have  no  actuaries  at  all. 
There  are  62  actuaries  employed  hy  the  states,  of  the  7,682 
actuaries  in  the  nation.     It  is  well   known  in  the  industry 
that  those  best  suited  to  deal  with  matters  pertaining  to 
liability  insurance  are  those  who  have  passed  the 
exami  nai:i ons  enabeling  them  to  be  "Fellows"  in  the  Casualty 
Actuarial  Society.     State  regulation  has  only  8  such  persons. 
They  are  employed  by  only  5  states  ^Connecticut  (1), 
Massachusetts  (1),  Michigan   (1),  New  Jersey  (1)   and  New  York 
(4). 3 

Aetna  Life  and  Casualty  Insurance  Company  alone  employs  126 
actuaries.     Travelers  has  lOO. 

Source  of  datas     American  Academy  of  Actuaries  1985  Yearbook 
and  Directory  of  Members  by  Business  Affiliation. 

17/    Public  Law  90-448,  82  Stat.   476$    12  U.S.C.  1749bbb, 
42  U.S.C.  4011. 

18/     Meeting  the  Insurance  Crisis  of  Our  Cities^  A  report  of 
the  President's  National  Advisory  Panel  on  Insurance  in  Riot- 
Affected  Areas,  January,  1968,  p.  1. 

1 9/    See  Exhibit   II  for  a  copy  of  the  letter  to  the  Justice 
Department . 
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/  NATIONAL  INSURANCE 
/  V  CONSUMED  OROANIZATION 


CHART  •! 


TH£  1»5  IHSUKAttCC  CRISIS 


r*f;*''ce  in  D  r  ^ 


Risky  Business  v'''*^^* 
Liability  Insurance  Is  ^^^^^^ 
Difficult  to  Find  Now  "^^^ 
,  For  Directors.  Officers  ^ 

j   7/'c/«5 

,  Sutk  by  Shireholden  Cause 
I  Premirms  to  Skyrocket, 
'     Insurers  Cancel  PoIk.cs 


The  worst  is  yet  to  come 
reinsurers.  brol<ers  predict 

■roouoLUHcuoo  7jl'S|5S 
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CHART  M 
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EXHIBIT  2 


Analysis  oi    Rate  F i 1 i nq  of 
MEDICAL  MUTUAL  LIABILITY   INSURANCE  SOCIETY  OF  MARYLAND 
Filing  Date:   May  16,    1985       Effective:    July   1,  19B5 


J.   ROBERT  HUNTER 


Fellow,   Casualty  Actuarial  Society 
Member,   American  Academy  nf  Actuaries 
President,   National    Insurance  Consumer  Organizati 
Former  Federal    Insurance  Administrator 
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BACKGROUND 

On  May  16,   19S5,  the  HediCcJ   Mutual   Liability  Insurance 
Society  oi  Maryland    (MMLI5)   filed  -For  an  increase  in 
fTialpract  1  ce  premiums  oi  -t^29*/..     The  filing  also  requested 
chan9es  in  the  relativities  between  classes,   the  most  notable 
of  which  was  a  one-third  increa&e  in  Class  6  (OB/GYN 
Surgery).     The  total    impact  of  the  o/erall  rate  change  of 
-►297.  and  the  class  relativity  change  of  +33.37.  on  OB/GYN 
surgeons  wae  to  increa&e  their  rates  by  66.77..     For  the 
highest  rated  territory,   these  doctors  had  their  rates  raised 
from  $25,429  Lo  *42,393.      This  did  not  please  the  OB/  GYN 
communi ty . 


MAS  THE  OVERALL  297.  RATE  INCREASE  JUSTIFIED? 

In  my  opinion,   there  was  no  justification  for  an  overall  rate 
increase  of  297..      Indeed,    I  believe  that  the  filing  supports 
a  reduction  in  premiums  rather  than  an  increase.     Here's  why: 

o     The  filing  incorrectly  assumes  that  the  yield  on 
investments  that  the  MMLIS  will   earn  is  5X,  an 
unreal i sti cal 1 y  low  assumption,  and 

o  The  filing  incorrectly  assumes  that  inflation  in  the 
future  will  be  at  double-digit  levels. 

Mhen  proper  assumptions  are  made  on  just  these  two  items, 
even  accepting  other  major  as^^umptions   (such  as  their 
reserves  are  accurate),   a  rate  reduction  of   lO.Z'A.  is 
i  ndi cated . 


HOW  SHOULD  INVESTMENT  INCOME  BE  FACTORED  IN? 

To  do  the  job  properly,   a  full   blown  total   return  analysis 
should  be  undertaken.     The  National   Association  of  Insurance 
Commissioners  adopted  the  total   return  approach  at  their 
June,    1984  meeting,   and  issued  a  report  detailing  several 
approaches.     Under  a  total  return  approach,   all   income  is 
analyzed  to  determine  what  overall   profit  the  company  will 
r>ake  under  a  given  set  of  rates  and  a  comparison  of  -that 
potential   earning  power  to  the  needed  margin  to  attract  risk 
capital   IS  undertaken.     It  is  a  sophisticated,  highly 
desirable  approach  that  should  be  used  in  Maryland,   as  the 
NAIC  recommended  for  all   regulated  lines. 

In  that  the  filing  was  woefully  short  of  the  data  needed  to 
undertake  total   return  analysis,    I  decided  to  accept,  for 
review  purposes,  the  MMLIS  approach  to  discounting  thtd  caso 
•f3ows  (their  Exhibit  5,, my  Exhibit   "A",  attached).     On  my 
exhibit,   you  will   see  the  MMLIS  approach  as  typed  and  mine  in 
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h*r>d^ri  1 1  no.     MrlLlS  diacounted  the  losses  based  on  a 
distribution  o4  losses  paid  by  tim».     Presumably  this  is 
b»sed  or.  their  Maryland  experience,  the  filing  does  not 
id(?ntify  that. 

Thfe  average  claim  takes  a  bit  over  7  years  to  pay.  This 
means  that  MMUS  holds  th»  money  in  reserve  for  that  long 
before  they  pay  the  average  claim.     Obviously  this  means  that 
the  reserves,  which  are  fully  funded  today  under  statuatory 
accounting  rules,  will  produce  a  significant  amount  of 
investment  income* 

The  MMLIS  approach  assumes  that  they  will  earn  57.  on  their 
invested  reserves.     This  is  obviously  too  low.     MMLIS  has 
earned,   according  to  their  19B4  Annual  Statement,  the 
following  yields  on  their  total   assets   (including  assets  not 
invested  or  used  for  busiriess — such  as  properties)  the 
f  ol  1  owi  n  g ; 

1982  9.17. 

1983  8, 97. 

1984  9.37. 

Other  filers  recognize  that  the  yield  is  not  so  absurdly  low. 
For  example,  on  May  17,   1985  the  leading  writer  of  medical 
malpractice  insurance  in  the  country,  St,   Paul   submitted  a 
filing  in  South  Carolina  in  which  it  used  a  10,57.  yield  to 
discount  that  state's  cash  flow,    (see  my  Exhibit  "B") 

I  have  chosen  to  use  a  107.  discount  rate,  which  is  reasonable 
for  fully  invested  assetiP  of  MMLIS.     That  change  is  shown  on 
Exhibit   "A".      It  results  in  a  discount  for  investment  income 
of  437.  rather  than  267.  based  on  the  unjustified  5X  yield 
assumption.      If  that  change  is  carried  through  to  the  rate 
level  Itself,  the  rate  filing  would  have  been  for  a  reduction 
in  rates  of   1.47.  rather  than  an  increase  of  297..  The 
calculation  of  the  reduction  is  found  on  Exhibit  "C" , 
attached , 


TREND 

MMLIS  displayed  its  own  Maryland  data  for  trend  on  its 
Exhibit  4,  my  Exhibit  "D".      It  carefully  analyzed  the  data 
and  concluded  that  the  range  of  results  were  between  an 
annual  trend  of  •••7,87,  based  on  straight  line  projection,  and 
■••9,3%  based  on  exponential   line  projection.     The  data  are 
company  specific  and  Maryland  specific  andthrough  the  most 
recent  year,  1983. 

For  some  reason,  the  fijer  then  displays  data  for  other 
insurers,  for  other  states,   that  is  old  data.      (See  Exhibit 


ERIC 


65-958  0  -  87  -3 


67 


62 


"E">.     This  6..pe'rienc»  je  from  a  period  oi  hi  oh  inflation,  and 
JE  not  rfc»levant,   in  my  opinion  to  the  case  at  hand-     For  one 
thing,  the  federal  government  has  reported  that  medical 
inflation  rates  m  the  nation  are  below  lOX,  certainly  nr 
where  near  the  16X  figure  that  the  irrelevant  data  protf 
These  data  should  not  b«  given  weight,   in  my  estimation. 

I  selected  a  trend  oi  9%  for  the  purposes  of  this  review-  It 
gives  weight  to  the  fact  that  the  exponential   line  has  a 
slightly  better  "fit"  to  the  data  and  is  within  the  range  as 
calculated  by  MMLIS,  but  near  th«  exponential  side.      I  also 
chose  to  apply  the  trend  exponentially  (this  gives  a  higher 
answer  than  using  a  straight  line). 

Looking  again  at  Exhibit  "C",  the  use  of  the  amended  trend, 
coupled  with  the  10%  yield  assumption  produces  an  indicated 
rate  level  reduction  of  10.57. 


SENSITIVITY  ANALYSIS 

If  we  used  a  yield  of  only  97.   (less  than  MMLIS  earns,  even  on 
all  assets  including  cash)  and  use  a  trend  of  107.   (ehich  is 
more  than  that  realized  by  MrlLIS  and  more  than  that  in  the 
nation  today)  the  indicated  r«te  would  be  a  reduction  of 
0-97-- 


ANALYSIS  OF  CLASSIFICATION  CHANGES 

Incredibly,  there  is  absoultely  no  justification  for  the 
changes  in  the  classification  differentials  employed  by  MMLIS 
contained  in  the  filing.     The  entire  ••justification"  for  the 
change  is  found  on  Exhibit  "F**,  attached. 

There  are  other,  more  minor  changes  made  without  a  shread  of 
evidence,  such  as  the  territorial  relativity  changes,  and  the 
increased  limits  changes. 


BALANCE  SHEET 

MMLIS  is  as  solid  an  Insurer  as  there  can  be.     Their  1984 
balance  sheet  shows  that  the  company  enjoys  a  premium/surplus 
ratio  of   1.2  to  1.     This  company  appears  to  be  over — 
capitalized.     If  the  ratemaking  has  followed  the  current 
filing  approach.  It  is  no  wonder. 


CONCLUSION 

This  filing  js  not  justified.     An  overall  fate  level  decrease 
of   10.57  IS  needed,  not  a  297.  increase-     The  class  changes 
which  so  sharply  irr.pact  the  OB/GYN  surgeon  group  is  not 
justified  in  the  filing,  although  their  may  be  experience 
somewhere  that  supports  that  change.     The  filing  should  have 
been  disapproved.     it  is  particularly  abusive  to  observe  a 
66.7%  increase  for  OB/GYN  surgeons  with  no  justification.  On 
the  basis  of  th«  fillrt|jathe  OB/GYN  rate  should  have  been 
^-•-creased  by  10.37..    .Thi4  means  that  the  OB/GYN  surgeons  in 
,  l^ryland  may  •je  paying  about  85X  too  much. 
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MEDICAL  MUTUAL  LIA8LITY  INSURANCE  SOCtCTY  OF  MARr.ANO 
1985  PROFESSIONAL  LIABILITY  RATE  LEVEL  RE'  "EW  -  aCURRENCE  COVERAGE 


PRESENT  VALUE  OF  PAID  MEDICAL  MALPRACTICE  CLAIMS 
•      (OCCURRENCE  BASIS) 


T  4iM*   T  ft  t  *t>w  *  t 

Cm. 
Ptid 

*  P«1d  Losses 
By  Intervcl 

Yt*r$  of 

Discount  (n) 

yn  (5«)  ibh 
.976  ,f5V 

Prestnt 
_ V«1ue 

- 

lln  tf\  19  fHAC 

0.0 

0*S 

9  n 

9  n 

US 

.929    iTd  1 

i.«8  mm 

36 

7.0 

5.0 

2.S 

.885  ,768 

4.425 

48 

19.0 

12.0 

3.S 

.843  Hft 

10.116S^^t 

60 

35.0 

16.0 

4.S 

.803 

12.84a  (ft 

72 

53.0 

18.0 

S.S 

.765  *$ft 

13.770/^^3 

84 

68.0 

15.0 

6.S 

.728  .535 

10.9?0  847 " 

96 

79.0 

11.0 

7.5 

.694,^^9 

7.634  S/iU 

108 

87.0 

8.0 

8.S 

.661  ,i+m5 

5.288  3SS6 

120 

92.0 

5.0 

9.S 

.629  i+O'f 

132* 

95.0 

3.0 

10.5 

.599 

144 

97.0 

2.^ 

11.5 

.571  .-J^U 

1.142  .tt^ 

156 

99.0 

2.0 

12.5 

.543 

1.086^61 

168 

IX.O 

1.0 

13.5 

■518 

.518  .77* 
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St.  ?&ul  rir«  and  K&rlne  Insurance  Corpany       J^^\\\\i^'^  5 
St.  Paul  Mercury  Insurance  Corpany 
Physicians  and  Surgeons  Professional  liability 


Exhibit  C 
Loss  and  Loss  Expense 

Payout  Patterns 


Cunul  stive 
Annual  PflYg^t 

.061 
.275 
.496 
.668 
.786 
.869 
.910 
.952 
.976 
1.000 


Incremental 

Annual  Pavout 

.061 
.214 
.221 
.172 
.118 

•  083 
.041 

•  042 
.024 
.024 

1.000 


Present  Value* 

.059 
.•i87 
,175 
.124 
.076 
.049 
.022 
.020 
.011 
.009 

.732 


•    Discounted  clalas  paynents  at  -0.5%  pre-tax. 
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KEOICAl  MUTUAL  LIABILITY  IKSURANCE  SOCIEH  OF  KARYLAHO 
1985  Profess iontT  Litbility  Rate  Level  Review  -  Occurrence  Coverige 
Total  Limits  Rate  Level  Indication  >-  SOOO's 


(1)  (2) 
E.  P.  it 
CalendW  Current 
Accident       Rate  Level 
Year  (Each.  3) 


(3) 
UltlMtte 

Incur  re{f 
Loss  I  ALAE 
(EKh.  2) 


(4) 

Trend 
Ftctor 
to  7/1/86^ 
at  UX? 


(5) 
Losses 
Trended 
to  7/1 /L5 
<3)»c(4) 


(6) 
Loss  Ratio 
«t  Current 
R*te  Level 


1979 
1980 
1981 
1982 
1983 


33,395 
35.732 
33,872 
28,984 
!8,203 


Annual  Trend  Factor 
(Exhibit  4} 


2*.688  Vfiir2.076^  51,255  Yf/SO  1.53J  /.SSf 

25,235  ('477  1.870  47  200^5/9  1.321  /,/?V 

25.904  /.5J^    1.685  43  649  3«J^  1  289  /^77 

25,414  h<ffZ\  1.518  38  580  Jgwr  1  331  .zVd 

18,854  /Jf5    1.368-^  2S:78$2y.V/4  I^H^IT,/ 


11.0%  f^/S/^^ 

a)  Five  year  loss  ratio  at  current  rate  level:   f/^^  ^ 

b)  Discount  for  investment  Income  at  5.0X:^rt/'^  '370 
(Exhibit  5)  ^^I'i 

c)  Discounted  ^oss  and  ALAE  ratio  (a)  x  (b) 

d)  provision  for  Unallocated  LAE 
(Exhibit  6) 

e)  Discounted  Uss  and  LAE  ratio  (c)  x  (d): 

f)  Permissible  discounted  loss  and  LAE  rttio:  '  5/5" 
(Exhibit  6} 

g)  Indicated  rate  level  Increase  (e)  /  (f): 

h)  Selected  rate  level  Increase 
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MEDICAL  MUniAL  LIABILITY  IKSURAHCE  SXIETY  OF  HARYLAKO 
1985  RATE  LEVEL  REVIEW  -  PROFESSIONAL  LIABILIH  •  OCCURRENCE  C0YERA3E 

TREND  IN  TOTAL  LIMITS  LOSS  RATIOS  AT  CURRENT  RATES 
(SOOO'S) 


(1) 

(2) 

(3) 

(4) 

(5) 

•  (6) 

Ciltndir/ 

Accident 
Year 

Earned  Premium 
it  Current 
Rate  Level 

Ultimate 
Incurred  Loss 
and  ALAE 

Loss 
Ratio  at 
Current  Rates 

Linear 

Fit  • 

Exponential 
Fit 

1979 

.  33.39S 

24,688 

.739 

.672 

.633 

1980 

35.732 

25,235 

.706 

.748 

.747 

1981 

33,872 

25,9at 

.765 

.825 

.816 

1982 

28,984 

25,411 

.877 

.901 

.693 

1983 

18,203 

18,654 

1.036 

.978 

.976 

Average  Annual  Trend: 
r  : 

(/ 
♦  7.8X 

.899 

»  9.3X 
.906*^ 

(2)  Exhibit  3 

(3)  Exhibit  2 

(4)  (3)  /  (2) 

ISO  COUNTRYWIDE  TREND  (Exh.  4A) 
Selected  Trend  Factor: 


:  16%'^^ 


o 
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XKS'.TJLVCt  SEHVICCS  OfflCt 


DOfXilT  V4 


COUNTRrvlDKl 

ProfcstlooaX  Ll«bllitr  Znmiramctt 
CalculAtioa  of  Aaoual  Tr«ad  factor 
S«a«d  ao  S^aic  LlJdta  Uta  Mtloa  at  freaaat 

PBYSXCIAJCS,  SURGEONS  AKD  DEKTISTS 

:  bale  Llalta 


(I) 

(2) 

(3) 

(4> 

roller 

llOO.OOO 

Ytar 

Baalc  Lislta 

Fr««luB  At 

(2H(J) 

Ending 

Inewrrt^  Loaaaa* 

fraaent  Hitta 

Actual 

U/31/75 

$I67,8tO,058 

$615,020,250 

.273 

12/31/76 

139,176,«08 

524,225.850 

•265 

12/3W77* 

*IBU630,098 

638,830.853 

.264 

12/3 1 /7a* 

2SU8A8,210 

700,894.098 

.359 

12/31/7H 

280. 590,219 

717.382.127 

.391 

12/31/80* 

332.612.672 

703,726,416 

•474 

12/31/81* 

426.038,352 
.    A97. 532.513 

684,46!, 050 

.622 

12/31/82* 

666.499.516 

.746 

Avaras*  lata  Ratio  at 
?ret«nt  fiataa 


(5) 
tzpooantlal 
Curva  of 
Rcat  Fit 


.232 
.271 
.316 
.369 
.430 
.502 
.585 
.683 


Av«rat«  Annual  Loaa  lUtlo  at  Prtaant  Rataa  Trand...*  •I6.^X 

*  Excluding  Taxaa  and  Maatachuaetta 

*  Loa»«a  Include  «lloe«tad  loaa  adjuataant  axpaoaa  and  ara  daralopad  to 
an  ultliMte  aattlaMnt  baala. 

*  Includaa  Clalma  Mada  X>ata. 

Salarc^d  Annual  Trtnd   16. OX 
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KeO!CAL  M'JTVAL  LIASILITT  IKSURAKCE  MllVt  OF  »'A^YLAN3 
1985  PPC^ESSIOnAL  LIABILITY  RA^  LEVEL  REVIEW 
Effect  of  proposed  Classification  Changes 


Distribution  Of 
Soeclaltjf  OescrlpMon    ,        Total  Limits  Pretnluw 

80240  Forensic  Medicine  <  0.0  X 

80232  Hypn^ls  0.0 

80248  Nutrition  f  0.0 
80263  Ophthali9olog>-No  Surgery  0.2 
80235  Phjrslatry  and  Physical  Medicine  0.2 

80249  Psychiatry  0.3 

80250  Psychoanalysis  0.0 

80251  Psychosomatic  Medicine  O.O 
80266  Pathol o^y-No  Surgery  O.S 
80261  Neurol osy-No  Surgery  0.8 
80253  Rad1olo?y-D1agnost1c-Ko  Surgery  0.5 
80280  RadiOLlogy-Dlagnoftlc-Mlnor  Surgery  0.1 
80145  Sur3ery-Urology  3.0 
80155  Surgery-Plastlc-Otorhlnolaryngology  1.5 
80X56  Surgery-PUstlC-N.O.C.  2.5 

.    80141  Surgery-Cardiac  0.0 

80150  Surgery-Cardiovascular  0.0 

80153  Surgery-Obstetrlcs/Gynecology  8.0 

80168  Surgery-Obstetrics  0.1 


All  Other 


82.3 


Current  Average  Relativity:  2.15 
Projected  Average  Relativity:  2.21 


Present 
Relativity 

.75 
•75 
.75 

,75 

.75 
1.00 
1.00 
1.00 

1.x 

l.W 

1.20 

2.10 

3.00  , 

6.00 

6.00 

5.00 

6.00 

9.00 

9.00 


Effect:  ♦2.8X 


Proposed 
ReUt1v5ty 

.65 

.65 

.65 

.65 

.65 

.65 

.65 

.65 

.65 
1.20 
1.80 
2.80 
3.60 
5.00 
5.00 
5.50 
€.S0 
12.00 
12.00 
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EXHIBIT  II 


LANDSMAN  &  L ASTER 

1503  2IST  STREET.  N  W 
WASHINGTON.  D  C  20036 

(202)  33i  OaOO 

August  14,  198S 


JOHN  L.  LASTER 
RON  M  LANDSMAN 


Bon.  Kick  Rula 

Acting  Assistant  Attornsy  Genersl 
Antitrust  Di vision 
Unitsd  Ststss  Dspartment  of  j'jstics 
Tsnth  and  Constitution  Avenues,  N.W. 
Naahington,  D.C.  20530 


Dear  Hr.  Rule: 


1  am  writing  on  behalf  of  the  Nat'onsl  Insursncs  Consumer 
Organisation  to  bring  to  your  attention  ^vidsnc*  of  w  ncerted 
anticompetitive  conduct  within  the  proper t  ♦  casualtv  insurancs 
industry  that  is  not  exenpt  under  the  McCarran-rerguson*Act. 

The  induetry  is  now  going  through  one  of  its  periodic 
capacity  scsrss.  As  in  previous  incidsnts,  the  public  suffers 
severe  end  econoaically  debilitating  dislocstions.  After  s  period 
of  glut,  when  preaiuas  drop  to  s  frsction  of  their  prior  fixed- 
price  Isvsls,  underwriting  tightens  like  a  viae  and  important  naior 
nanufacturing  and  aervice  induatriea  find  themaelves  unable  to 
purchaaa  inaurance  protection  at  any  price  from  any  company. 

'^^  ^  P«tt«m  may  reflect  nothing  mors 

than  the  operation  of  the  buainaaa  cycle  in  an  induetry  not  under 
rsaaonable  and  effective  regulatory  overaight  at  the  national 
level.  The  extremely  aggreaaive  price  competition  in  coimaercisl 
property /cssuslty  lines  in  the  Iste  1970s,  snd  perhsps  the 
subsequent  pries  incresses  ss  well,  sppeara  to  reflect  auch  Mrket 
forcea.  Some  of  the  indue  try*  a  reaponaea  may  alao  reflect  the 
■indleaa  hard  inatinct  which  ao  diatinctivaly  marka  the  inaurance 
induetry.  Thia  ia  perhapa  to  be  expected  in  an  induetry  with  a 
long  hiatory  of  price-fixing  and  other  cooperative  anticompetitive 
arrangementa  under  atate  regulation  that  from  the  conaumers' 
perapactive  rangaa  from  lax  to  impotent,  but  ao  be  it. 

But  the  reaponaa  of  the  induetry  to  recent  developments  in 
their  cue tome r  industriea  —  and  the  atatamenta  of  induetry  lasdsrs 
explaining  their  conduct  —  auggeat  that  aomething  more  is 
occurring. 

Spokaamen  for  the  ra inaurance  industry  have  told  atate 
ragulatora  that  they  plan  to  withdraw  an  msaae  if  thay  —  the 
regulatora  —  do  not  approve  new  inaurance  policy  foma  jointly 
developed  by  the  rainaurara  and  the  induetry  prica-fixlng  ag«ncy 
(Insurance  Services  office,  inc.).    These  new  policy  forms  sevsrely 
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Nr.  Rick  Rule 
August  14,  1985 
Pag«  Two 

narrow  th«  protection  provided  to  the  insurers*  cownercial 
custoners,  changes  about  which  they  are,  to  say  the  least 
extremely  unhappy.  See  Attachment  A.  Along  the  sane  lines,  a 
wall-Known  insurance  company  executive  has  justified  the  mass 
departure  of  insurers  from  sMdical,  toxic  waste,  and  directors*  and 
officers'  liability  lines  by  "the  social  good"  in  "letltingl  the 
pressures  build  in  the  courts  and  the  state  legxsUtures-  to  change 
laws  respecting  their  customers*  —  and  the  insurers*  —  liability. 
See  Attachment  B.  ' 

There  is,  finally,  irrational  market  conduct  that  goes 
beyond  even  this  industry*s  herd  instinct.  They  have  withdrawn 
from  lines  for  risks  with  experience  ranging  from  good  to  excellent 
and  which  even  the  insurers  admit  could  and  should  be  written.  See 
Attachment  C. 

Boycotts  to  force  action  by  state  and  federal  officials,  be 
they  judges,  legislators,  or  regulators,  are  illegal.  The 
McCarran-Perguson  Act  specifically  does  not  exempt  boycotts  from 
federal  antitrust  enforcement.  In  St.  Paul  Fire  and  Marine 
Insurance  Co.  v.  Barry,  438  U.S.  531  (ITr8),~thi  sTIpfeme'Tourt  held 
that  the  terra  boycott  was  broadly  applicable  to  joint  action  to 
deny  coverage  to  customers.  Nor  is  there  protection  to  be  had 
under  any  of  the  familiar  non-statutory  exemptions.  The 
Woerr-Pennington  doctrine  does  not  exempt  "an  express  or  implied 
agreement  ...  that  the  participants  will  jointly  give  up  their 
trade  freedom,  or  help  one  another  to  take  away  the  trade  freedom 
of  others  through  boycotts  ...  .•  Eastern  Railroad  Presidents 
Conference  v.  Woerr  Motor  Freight,  Inc.,  U.S.  1^7.  1^6  ^^^IL 
And  Parker  v.  Brown,^TT  g.s.  34111713),  does  not  exempt  joint 
product-fixing  absent  state  statutes  authorixing  such  joint  action. 
The  debates  on  the  McCarran-Perguson  Act  reflect  absolutely  no 
consideration  of  agreementa  respecting  products,  and  the  state  laws 
enacted  in  response  to  it  by  and  large  do  not  adopt  auch  joint 
action  as  state  policy.  Southern  Motor  Carriara  Rate  Conference  v. 
United  States,  U.S.  ,  55  O.sTLnJ.  4455  fMaFEJr27,  IMS  J. 

Property/casualty  insurance  industry  conduct,  as  explained 
by  industry  leaders  themselves,  aay  be  but  a  prelude  to  a  larger 
campaig.i  to  force  major  industries,  from  the  chemical  and  drug 
manufacturers  to  physicians  and  others,  to  bend  to  the  interests 
and  will  of  insurers,  if  their  means  include  non-exempt  joint 
anticcnpetitive  action,  however,  then  you  may  hold  the  key  to 
important  public  protection.  I  urge  you  to  investigate  to 
ascertain  whether  the  federal  antitrust  laws  are  being  violated. 

Yours  truly. 


Ron  H.  LanoBman 

Counsel,  National  Insurance 
^W^(i  Consumer  Organization 
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Insur/ 


Insurers  Told:  Exit  Some  Lines 


By  JAM^NOUM 

woocSittwc,  wj.*!!  m  te> 
":f  rmir  -  iif  iiBiMfiiiMwi 

ABB  iM  MOMT      tatetoy  Vrili 


TUim  ttt 
toa  Mtciagtri  

ciu«f  tttcvUvt  tCflMr  ar  (Mea 

alUi 


dHaa^  nek  Mm  al 

'  IS  vat  tMt 
Ifcaawagrif 


tta 

-nm  vdl  k  aa  1 

ilBlht 

I  yMn,"  MM.  *M  aama 
wte  putt  Ut  prtvaia  cnttal  MM 

"   •  iJbi 


ktaDMU  ii  tte  kaa*  al  ■  M«  Juteft 

or  jarjPMt  la  CaUimlarn  w 
mtaid.k«kaMMyrtivM.* 

Mr.  byiM^  oMBBiatoaMBt  la 
tke  bMk  al  ■  «K«Hlai  at  aaMH- 
lag  ef  iht  OMwltjr /ctHita  al  Hmt 
York  abor  atet  kia*  tftaMnaea 
pradaeta  oilfkt     aviOMa  li  Ifca 


.yiValf  capfta/  Mind  ^ 
Uat§  Bueh  ms  mulpnetiee. 
hpmttwghimteifiat'he  ' 
hamh  cf  a  mbuj  Judge  «r 
Jury  pat  ia  CBlifontB.* 


it  iiir  vu 


KCktaMmeugnkK 
It       tht  rt|M  ttl^  Jar  kta 

Oi  a  itlaM  ■Qorfi,  Ihmm  A. 
Ck«M,  pcariM  ofte  ntanva 

-^iraaglrt  li  tair  «  Iht  Aswtea 

«f»»Ttet  at  if  Uate. 
Mr.  Qi««M  hU  ffeat  MCWm  la 

Ht  Wrtit  I  ' 


MUttr     Ik*  Inr- 
MHitai  aM  tttt  cariwi  MMm 


^Bifaaejr  Hid  by  tkt 


U  bi  OTMi  hMa  lor 
I  M      aHp  ai  ttWMval 

far  "     '  ' 


Bffia  M  nrm  af  ibt  KrtioatI 

—  •£  r 


Thai 

m  a  prmntaika  bjr  tbt  tamea 
Stnrkit  pact  he,  aa  liiUj  iit- 
lag  aad  teta-pMag  Mrrtea.  IW 
ISO  MtlnMtat  tbatia  (b»  ^  faw 


CO 
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EPA  Chief  Deems  It  Necessary 
To  Keep  Toxic  Liability  Powers 


■ipLCMiavOlM 


Lm  M.   

ui  iMarMM  li  Mm  Mr. 

**** 'TSisnttt 

coflfct  fimimm  kwa  •  fi  II  J 


MHactai  iftta  MMMt  MiM  ■l~fJl'T2?i^ilSl 


iMitr^rvM  ly  tUte  cMrto  m? 


L««|*Hli«ilhMa«lifltt     Ik  MkM  Ml  ttM  •  Wt «( tta 


y\  tan 


The  iMlMt  MMtr  « 


y  ""■  W»  *W  «>it  MTHMMa  

•*  iCpilri.  IMI  •  fetttto  to  U 


•fM  M*  hwMm  tM  dWarM 

Ikt  iMMMt  MMUjr  CMIfrfVMDM 


to  fM  yrtvato  fMlks  If  UMy 


mAmm*. 
(Mr  Ml  Flirtta 
XlacM  to  At  t^MfMi  MO  Uat 
fM  to  tbt  Ml  0— urn  OMnmtt- 


imm  l/«yt  m«  Mmm  CmmIIIm 
totiM  «  part  «t  tot  tottai  ittoi 
M  tapart  tot  to  Item  tkt  Aart  aC 

aiMwIhiwiii  wkkMt 

tototf  bwvim  anas  to  fill 

na  Mm  li  to  tot  laaaHliI  fca*> 
itoA  <afHatt»M  aqaai^ 
aaMt  totMtdl  ctiiv**"** 
il  *^     ftr  Ml  to  |l  w  w  aAvMUft  u 
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111  Day-Care 
Crisis  Cited 

Official  Criticizes 
Insurance  Firms 

Bv  SwKln  SuMwva 


Maryland  Insurance  ConmuaMon* 
er  Edward  J.  Muhl  aaid  ycaterday 
that  niyueria*  had  caused  insur- 
ance companiet  to  dtscontimie  cov< 
;er«fe  of  daynare  centers  and  uut 
Marybnd  offiaaia  had  blocked  an 
anempt  by  one  Caldbrma  firm  to 
cancel  242  daycare  pobdes. 

Muhl  also  said  that  state  oflidaJs 
were  studymc  a  wide  variety  of  op- 
tions, iochxiuti  the  oeatioo  of  a 
•  mutual  liability  insuraooe  fund  in 
Maryland  ainiilar  to  the  ooe  created 
in  1974  by  the  General  Asacfflhty  to 
help  physicians  hit  by  an  insurance 
maJpracticccndb. 

Muhl  testified  yesterday  before 
;the  House  Select  Committee  on 
Children.  Youth  and  Families,  which 
' »  boldint  hearings  on  the  nation 
'.  wide  insurance  crisis  in  the  day- 
.  care  industry.  Muhl.  who  appeared 
on  behalf  of  the  National  Asaocia- 
tion  of  Insurance  Commissioners, 
cntued  insurance  companies  for 
;  wholesale  cancellation  of  day<ar« 
pofacies.  saying  the  insurance  indus- 
try was  overreacting  to  news  ac- 
counts of  sexual  abuse  and  »urt 
'  wilts  uivohnng  tome  day-care  een* 
ters. 

Muhl  said  a  Cabfomia  insurance 
.  carrier  canceled  potides  at  242 
:  Maryland  day-care  centers  before 
they  were  to  expj-e.  He  said  he  re- 
.  cently  ordered  that  firm  to  revoke 
;  the  midterm  cancelations,  ahhoufh 
i  he  uid  the  company  does  not  have 
to  renew  the  pohaes. 
Muhl  said  he  wtt  sympathetic  to 
I  the  plight  of  the  tnsurance  industry. 

whKh  had  its  worst  yesr  ever  in 
;  1984.  He  said  the  Association  of  In- 
,  surance  Commiwonen  expecu  the 
I  industry  to  aeU  $67  biUion  less  m 
insurance  this  year  than  last  year. 

M  jhl  said  he  has  signed  20  no- 
tjcwof  insolvency  for  Marybnd 
^^*'*'^*e^  fcwa-  -this-  •year;  Those" 
firms  have  gone  out  of  business  or 
must  stop  writi.'^g  pobcies  because 
of  financial  problems. 

Insursnce  industry  executives 
testified  yesterday  that  the  industry 
ivas  in  a  slump  and  urged  Congress 
to  allow  the  industry  to  voluntarily 
work  out  the  problem.  But  Rep 
^  M.tUr  ffVCaliM  chairman 


KDWARDJLMUHL 
. . .  IsMlOss  bsfeee  Howe  eamkut 

frees  would  be  forced  to  get  tn- 
vohred  if  the  insuranoe  industry 
tuled  to  take  immediate  action  to 
prevent  the  ctosiaf  of  thousands  of 
day-care  centers. 

iMurance  industry  representa- 
tives have  said  the  finaocaaJ  slump 
was  caused  by  excessively  fow  rates 
that  companies  charged  dtaing  the 
late  1970s,  when  they  were  trying 
to  increaae  business.  They  tried  to 
make  u;>  the  fosses  through  invest- 
ments, bat  were  hurt  by  falling  in- 
terest rates,  according  to  Marvis  A. 
Waher^semor  vice  president  of  In- 
aurance  Servkes  Offices  Inc..  which 
compiles  autistics  and  rate  mfor* 
mation  for  the  industry. 

Because  ^  th^  ftti»t>ctal  prob- 

kwit  m^iny^  *'Min  hfwn  fIriStF 

mng  hioK-nA  iiwi«.«t>u,  ,,^1  they 


See  tft  blame  on  fh^  Mfi  «Wm 
ven  m  habtiity  ca^es. 
"Llie  potential  for  muhhnillion- 


PS 


tt  wJaments    exwU"  ewn 


in  a  chiM-aftuse  case.  Mid 


rank  Neuhaus^f  Jf Wtt  w  Mam 
*A  AlU  Hish  lUMWlwi  inCTTT 
fwyancf  gioup  ba4M  TITTW 
g^d  ua  bebeVe  W*  m 


hvmtmlier  a  iori  svA^jh  TOrB 


bvinf  undCTa 


Jt  J.  kobm^w^,  former 
head  of  the  Federal  Insurance  Ad- 
mmiatratioa  dunoc  the  Ford  and 
Carter  administrations,  said  that 
the  insursnce  industry  is  using  the 
couru''uascapeecML'' 

^t  s  a  aelf*mnicted  problem,  and 
to  take  it  out  on  day<care  centers  is 
wrong*  Mid  Hunter. 


Mike  Ccuaey  is  on  yoca- 
tton.  The  Fideral  Diary  wtU 
tisume  whin  hi  retumx 
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iNSURy 


Insurers  Told:  Exit  Some  Lines 


WOODBRTOB.  lU.  *  TIM  b- 


AdTlSriodMr  Um  hdMtrr 
nek  Uatt  of  Mbm,  tht 

oovrt  ijntiBi  Itat 


to  a  BMtttactfMBflitbir 

4ay  by  Johs  4. 9ynM»  ckilm 
ekitf  naentlvt  tdk^r  off 
Oorp,  tlw  WMfcl^M  \m&t 
*2  In 


it 
lit 


Otko 


Mr.  Bjrrat  nid  Iktt  tto  i 


ihty  tan  UDm  wdtr  Ite  nray  of 
tkt  cowls. 

"TlMrt  win  bo  M  yroMoai  wKk 
InoorlAi  hocMowMn  or  MMO  lotto 
coniag  jrosn,"  kt  nld  *M  hvom 
«lM  pott  Mo  prtnli  eipital  MM 
ttaot  mefc  at  SMlpracttei  It  f«ltii« 
UcBoolf  la  tki  Ml  of  a  Jidfi 
or  jary  aat  fa)  CalUanla.  To 
miad,  bo    ahaohMlr  atapM.**  . 

Mr.  Byiwra  iiiawiali  MM  to 
tba  midst  of  a  iliiMolna  at  a-oMt^ 
Inc  of  tbo  Caaaalty  Actcarloa  of  How 
Ycfk  abovt  wbot  Uadi  of  laaanaoa 
aratett  mUtf  ba  avalUla  M  Iba 
fataro. 

Tbo  iBiibatoBi  kt  tb»  memtkm 
was  a  pcoafatatioa  by  tbo  laavaaea 

Sarrteoi  OfPco  Iafc>  aa  ladaaUj  nl^ 
iDf  tad  data^fathorttf  Mrvleo;  Tto 
ISO  ooUmatoi  tbat  te  tbo  jMBrt  low 


*i4it^iP0e  who  puis  hi» 
pHvalt  emplul  behind 
Uaeit  MwA  MM  malpriclict 
h  puttiag  himaelf  la  the  ' 
hands  of  «  aany  judge  cr 
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Th«  AJMrican  Zniurtnc*  Aiiocittion  (AIA)  ii  t  trtdt  tiioc'  clon  which 
r«pr«i«nti  172  property  tad  ctiutlty  iniurtnca  comptniti.    Th«  Mab^r 
coaptni^i  of  th«  Aiiocittion  provide  a  Mjority  of  tht  covMrcitl  lint 
iniuranc*  cov«rAg«g  %rritt«n  throughout  tho  Unittd  Stttti.    Som  of  AIA'i 
n«nbari  providt  gtntrtl  liability  cov«rtt«  to  prof«iiiontl  dty  cart  ctnt«rs. 
Liability  l^^uraoc*  ii  provided  to  ion*  fuiily  day  cart  hoMi  through  tha 
application  of  tha  tbuilnai^s  p.riuitt*^  andoriaMQt  which  raaovai  tha  buiinaii 
azcluiion  froa  tha  homaownar*!  policy. 

Profaaaional  day  cara  caotari  and  faaily  day  cara  hOMi  ara  currently 
azpariancing  a  liability  iniuranca  availability  and  affordabilUy  problem.  To 
tha  aitent  that  itate  law  aandatei  the  acquliition  of  general  liability 
Iniurance  coverage  ai  a  prerequiiite  for  doing  busineit,  the 
tvailability/affordability  lituation  la  ezacarbitad.    Current  iniurance  narket 
conditioni  for  profeiiional  day  car«    *^ 'ten  figgait  a  Market  in  traniition 
rather  than  chaoi.    The  countrywide  aiparianca  for  thoia  coapaniaf  raoortina 
j>ramiuin  and  loii  data  Lo  whe  Iniurance  Strvle«i  Qfflca^ync.  (TSOl  for 
adviiory  ratamaking  purpoiai  for  day  nuriarlai  appaari  to  confora  with  the 
currant  loii  aiperience  for  the  »ajoritjf  of  coferc^ia^  iniurance  linei.  If 
ezpensa  facf^ri  ara  built  into  tha  loii  and  loii  adjuitoant  data  for  day  care 
nuriariai  provided  by  ISO.  the  conblhad  ratio  approaches  tSe  aggregate  general 
liability  combined  ratio  of  15?.    Although  th    a  loiiei  clearly  indicate  the 
need  for  increaiad  ratal,  they  do  not  luKtait  that  imuran  ihf»i1d  abandon  tht 
f rkat, 

Iniuranca  availability  and  af fordability  problem  are  uot  confine<f  to  the 
day  .are  Induitry.    Societal  litigiouineii  end  our  legal  lyiten'i  movement 
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"Th«  d«y  car*  faci litis,  have  been  caught  up  in  thi« 
availability  crunch  and  ar«  b«ing  de«m«d  higher  risk  not 
n.««arily  bas.d  on  a  cl.i-s  .xp»ri.nc.  bifdC.  iori  ^o  an 
inturanc.  hy.t»ria  .   .   .-     T«ti«ony  o*  Edw-rd  J.  Suhl, 
ln.ur.nc.  Commissions-  o*  th.  Stat,  o*  Maryland,  befori  th« 

^'19!;  ^^Tk'^*""  °"  Vouth  .Ind  Flmili..,  X 

^"  ConMi.im.ions-  want  on  to  point  out  th.se 
•t-ti.tic.  for  Maryland,  ram.rk.bl*  action  by  many  compani,. 
giv-n  th.  lack  o*  .t.ti.tic.l  ju.tification  ^or  such TlUCv" 

0*  2S  inKir.r.  writing  liability  in.ur.nc.  for  day  car. 
c.nt.r»  in  Maryland  la.t  y.ar,  15  hav-  l.*t  th.  ZrlTt. 
Of  th.  renaming  13,  .ix  will  not  writ,  any  nm*, 
bu«in.BS.     Th.  last  7,  thOB.  who  will  writ.  n«* 
busin.EE,  alj.  hav.  .xclud^d  child  abus.  from  th.ir 
P011C1.B.     Th.  Maryland  Lommi ..1  oner  o*  Insurance  has 
termed  the  pull  out  -hy.t.ria"  since  no  data  supports 
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Mr.  Florio.  Let  me  thank  both  of  vou. 

Mr.  Hunter,  let  me  play  the  devirs  advocate  because  I  am  a  bit 
confused  by  your  theory  and  wanted  to  see  if  I  understand  it,  first 
of  all.  I  think  it  is  important. 

First  of  all,  let's  put  aside  the  conspiracy  theory  approach  for  a 
moment,  because  one  of  the  things  you  seem  to  be  saying  in  your 
explanation,  your  theory  that  it  was  inherent  in  the  way  the  insur- 
ance industry  currently  operates,  are  serious  problems  that  are 
almost  beyond  the  current  capability  to  be  addressed,  the  current 
capability  of  anybody  who  is  in  charge  of  the  situation  to  be  ad- 
dressed. 

As  I  understand  it  what  you  are  saying  is  at  the  top  of  the  peak 
on  your  charts,  the  insurance  busin:^^  is  sufficiently  lucrative  that 
there  are  more  competitors  coming  in  to  compete  for  the  benefits 
out  of  the  profitable  business,  to  such  a  degree  that  conservative 
pricing  on  premiums  sort  of  ^oes  out  the  window. 

Mr/HuNTEB.  Particularly  in  commercial  lines,  yes, 

Mr.  FLoaio.  You  use  the  term  cash-flow  accounting. 

Mr.  Hunter.  Cash-flow  underwriting. 

Mr.  Florio.  Cash-flow  underwriting.  Excuse  me. 

You  use  the  MGM  example,  I  suspect,  as  an  example  of  how  the 
desire  for  the  premiums  was  so  great  that  even  fixed  determined 
loss  did  not  prohibit  people  firoro  writing  insurance  on  the  basis  of 
the  need  to  get  the  premiums,  presumably  for  investment  purposes. 

Mr.  Hunter.  That's  correct. 

Mr.  Fi/JRio.  That  loss  experience  was  not  a  msgor  concern. 
Mr.  Hunter.  That's  correct. 

Mr.  Florio.  One  of  the  thingjs  I'm  confused  about  is  that  if  there 
is  so  much  competition,  and  inappropriate  competition  that  you 
and  I  and  others  have  talked  about— and  you  said  something  today 
about  violations  of  the  antitrust  laws  which  seem  to  provide  for  in- 
adequate competition— I'm  confused  as  to  how  you  reconcile  too 
much  competition  and  the  thought  that  it  has  traditionally  been  a 
principal  point  of  criticism  of  the  industry  that  there  was  not  suffi- 
cient con^.petition  in  the  industry? 

Mr.  Hunter.  Let  me  explain  what  happened  in  this  latest  cycle. 

First  of  all,  you  have  to  look  at  personal  lines  and  commercial 
lines  separately.  The  personal  lines  1  call  my  auto  insurance,  your 
auto  insurance,  homeowners,  and  so  on.  The  commercial  are  the 
accounts  that  are  priced  for  the  bigger,  corporate  accounts. 

There  is  intense  competition  for  big  dollar  cash  flows,  the  big  cor- 
porate accounts,  when  investment  yields  are  high  because  of  two 
i^asons.  The  business  insurance  dollar  is  a  bigger  dollar,  and,  if 
they  can  get  it,  it  is  sort  of  a  plum. 

&cond,  the  commercial  risks  have  alternatives  available  to 
them.  They  can  go  and  self  insure.  They  can  create  ui  ofishore  cap- 
tive-iiismaiiue  cumifemy.  And  they  began  to  do  that.  When  profits 
go  up  this  high  (in  1981),  they  begin  to  bail  out  of  the  private  insur- 
ahce'mar&et  ahf  creMK  selfoMurariCe  truste  ?D5tf  tte 

The  private  insurers  don't  like  to  lose  ciiat  business,  and  they 
will  actually  sell  below  cost  even,  sometimes.  And  that  is  what 
drove  this  down. 

Some  of  that  was  funded  by  a  cross  subsidy  because  they  were 
collecting  too  much  money  from  you  and  me,  the  small  accounts. 
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tt^Lu^^^-  Thct  below  cost  pncing  appears  to  be,  under  your 
thought,  the  cause  for  the  problem  that  occurs  later  in  the  ctcIc. 

Mr.  HuNTEK.  That's  what  drops  the  profit. 
T«»I''*  ^-  ^  interesting,  f  am  reading  this  1985  review  of  the 

Insurance  Services  Office,  and  they  appear  to  agree  with  you  in 
saymg  flie  conclusion  is  "the  property/casualty  industry  must 
accept  the  mj^or  responsibilitv  for  its  current  financial  condition. 
But,  the  brutal  price  war  of  the  last  6  years  is  over.  The  industry 
has  finally  realized  that  a  business  cannot  indefinitely  pr^e  ite 
product  below  cost  and  expect  to  survive." 

wpnf  Vn?^^!^*  example  of  the  $105,000  risk  that 

went  for  15,000.  That  is  a  tremendous  price  cut.  But,  I  can  tell  you 
®^Pl®  of  an  auto  insurance  risk  that  used  to 

o  f°fJ105  being  priced  down  to  $5,  or  being  priced  down  at  all 

Sjo,  the  competition  that  existed  occurred  on  the  big  accounts. 
Thb  httle  people  still  have  rate  bureaus,  they  stiU  have  all  th** 
other  anticompetitive  practices;  vertical  price  fixing  because  of  the 
antirebate  laws  and  the  like. 

Mr.  Flomo.  So  in  a  sense  you  are  saying  there  is  too  much  com- 
petition m  the  commercial  areas  

Mr.  Hunter.  And  too  little  for  your  dollar  and  mine. 

Mr.  Florio.  Where  commercial  insurers  are  really  capable  of 
takmg  care  of  themselves.  ui 

Mr.  Hunter.  As  a  matter  of  fact,  we,  the  little  group,  are  helping 

m  *^.**r^°'"  A'S  eion^  companies.  The  front  pag^ 
of  the  Wall  Street  Joumal-if  I  can  find  the  article  for  you-pomt- 
ed  out  there  is  this  cross  subsidy  effect. 

Mr.  Florio.  Let  me  ask  you  a  question  with  regard  to  proposed 
banking  der^lation  mitiatives  that  are  coming  around  which  of 
course,  would  pi-ovide,  if  they  were  to  go  into  effect,  the  opportuni- 
ty tor  other  insurance  financial  services  components,  to  get  into  in- 
surance. I  know  some  of  the  banks  we  have  heard  from  who  want 
to  become  involved  m  insurance. 

Do  you  see  those  entities  as  coming  in  to  provide  for  more  insur- 
ance competition  where  insurance  competition  is  not  needed  or 
Jwurance  competition  in  the  areas  of  the  personal  lines  

Mi,  Hunter.  I  don't  think  the  banks  want  to  come  into  the  com- 
mercial Imes  account.  I  think  they  want  to  come  into  the  personal 
Irnra  area  bemuse  it  is  the  type  of  thing  tellers  can  sell,  the  com- 
™^^JL^  of  msurance.  The  auto  policy,  homeowners  policy 

Mr.  Florio.  Would  you  regard  ti  ^t  under  your  theory  it  is  a 
healthy  development?  j     »  a 

Mr.  Huntik.  Very  healthy.  I  have  testified  in  favor  of  bank 
JnP^  of  ISO  is  correct  and  we  are  going  to  have 

a  $b8  biUion  shortfall  of  surplus— something  I  reject  as  totally  im- 
possible, there  has  been  an  $8  billion  rise  in  the  surplus  of  insurers 
in  the  last  12  months  already-they  will  probably  tell  you  they 
have  had  a  decline  in  surplus.  But  their  year  ended  June  30,  1985. 
data  shows  an  $8  billion  rise  in  surplus  in  the  property  casualty 
insurance  mdustry.  f  t~  j  i^oouoi^jr 

Mr.  Florio.  Cash-flow  underwriting,  which  you  told  me  the  in- 
dustiy  even  acknowledges  as  the  cause  cf  the  problem,  how  does 
that  take  place  ^athin  the  regulatory  system? 
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How  is  it  that  people— I  know  theoretically  we  have  State  sys- 
tems that  are  supposed  to  prevent  overpricing.  I  would  think  that 
there  might  be  some  sensitivity  to  underpricing  if  it  is  going  to 
result  in  xnajor  problems  for  the  industry  down  the  line  as  we 
appear  to  see  currently. 

Mr.  HimTER.  Well,  there  is  little  will  to  stop  excessive  pricing 
and  there  is  less  will  to  stop  prices  that  are  too  low.  It  is  pretty 
hard  for  a  r^zulator  to  come  in  and  sav  you  have  got  to  raise 
prices.  It  just  doesn't  happen.  Even  though  the  law  says  they  have 
to  do  that. 

They  don't  do  it  either  way.  Essentially  the  regulatory  regime  is 
really  sort  of  a  Maryland  S&L  situation  waiting  to  happen. 

Mr.  Florid.  In  ouier  parts  of  our  jurisdiction  in  this  conmiittee, 
for  example  raUroads,  we  call  that  predatory  pricing  when  some- 
one comes  in,  underpricing  below  cost  so  as  to  capture  the  competi- 
tion in  the  railroad  industry  or  whatever. 

Is  that  concept  radically  different  in  the  insurance  industry? 
Wouldti't  you  call  cash-flow  actuarial  underwriting  predatory  pric- 
ing? 

Mr,  HuNTKR.  Of  course.  Of  course  it  was. 

Mr.  Florid.  And  what  you  are  saying  is  that  it  currently  is 
either  not  illegal  or  it  is  not  monitored. 
Mr.  Hunter.  It  is  illegal.  Prices  in  every  State  must  be  adequate. 
Mr.  Florid.  Let  me  just  ask  one  or  two  questions  to  Mr.  Nader. 
This  committee  a  couple  of  years  ago  passed  a  risk  retention  pro- 
posal in  the  product  lilability  area.  Do  you  have  any  experience 
with  whether  f  at  is  something  that  has  been  helpful  in  terms  of— 
I  suppose  it  has  only  been  helpful  to  business  people,  large  business 
people  who  have  the  capability  of  coming  together  and  self  insur- 

there  any  need  to  expand  that  concept  xmder  the  current  crisis 
that  we  are  in? 

Mr.  Nader.  Well  it  has  been  helpful  as  a  Ir^t  resort,  but  you  see 
product  liability  premiums  moderated  after  aoout  TiSl  according  to 
the  trade  journals  at  least,  who  reported  on  it.  So  that  the  risk  re- 
tention option  is  alwajrs  there  for  compaxiiee  who  want  to  pool  and 
self  insure. 

Mr.  Hunter.  It  ib  limited  however  to  product  liability  insurance, 
and  

Mr.  Florid.  Well  my  question  is,  should  we  be  expanding  it? 

Mr.  Hunter.  I  ;hink  you  should  look  at  that.  There  is  no  ques- 
tion that  that  is  an  option  that  would  be  helpful,  because— histori- 
callv  insurance  companies  have  started  out  as  groups  of  people  who 
couldn't  get  insurance,  getting  together  and  forming.  That's  why 
you  have  names  like  Lumbermen^  and  Druggists',  those  kinds  of 
names. 

Mr.  Florid.  But  this  is  commercial  interests.  I  would  not  be  of 
great  value,  I  would  think,  to  day  care  centers. 

Mr.  Hunter.  It  co  ild  be.  If  you  have  a  million  family  day  care 
ce^iters,  if  they  could  self  insure  their  ris  c  together,  yo?:  have  got  a 
voiy  large  pool. 

They  can't  because  they  run  afoul  of  the  State  antigroup  laws.  If 
you  passed  a  day  care  center  bill  in  the  risk  retention  area,  if  you 
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expanded  it  to  include  day  care  centers,  then  they  could  eet  totreth 
er  and  form  a  national  pool.  They  can't  do  that  toda? 
♦K«ri„  ^^orf'  ^^^^     ^  referring  to,  Congressman  Florio  is 
-^^^^  State  law  for  a  grouS  of 

homeowners  m  a  neigrhborhood  to  buy  as  a  group  and  savf  money 
mjtheir  homeowners'  insurance.  e     f  aim  ouve  money 

rjr.  Florio.  There  are  a  number  of  States  where  that  has 

f  at";^!  forS^'*^  r^T"^-  ^"  °^  Stater^fhe  m'^ci^^^t? 
has  come  forward  and  they  now  insure  themselves 

Mr.  Hunter.  There  are  still  over  30  States  though  that  refuse  to 

property  casualty  area 

Mr.  Nader.  37  States. 
New\Sf ^^^'^  P**^*  ^       gentleman  from 

Mr.  Lent.  Thank  you,  Mr.  Chairman, 
fi         wanted  to  follow  up  a  little  bit  where  I  am  somewhat  con- 
fu3Bd  by  Mr.  Hunter's  testimony,  because  you  said  Tone  St 

XokS'^/^rtST'T  ^'^i'^J^e  a  riid  on  America's 
etoooKS.  And  then  in  another  part  of  your  testimony,  you  seemed 

for  nSlSSrii^*  ? "  ^^r"".  oornpaJes  werenTc^g 
5  JeS  ™^        premiuais-I  thSik  you  sSd 

Mr.  Hunter.  That's  correct. 

g^^'tL^t^fiiSl^"^  '  --^^ 

What  is  your  testimony? 

Mr.  Hunter.  My  testimony  is  this.  They  need  currently  a  5  per- 
cent, probably  plus,  inflation  type  of  rate  change.  ^ 

Mr.  Lent.  So  you  are  recommending  an  increase  

Mr.  Hunter.  Roughly  8  percent. 

alreadJ^fafVi^fi^fi^'^^^^if  ^  Percent-9  percent 

already  in  t  >e  first  6  months  on  auto  insurance  alone.  They  have 

if  fhj/^"  Pt'^er  witnfses  are  going  to  testily,  as  I  understand 
11,  inis  morning,  that  the  msurance  industry's  pretax  ooeratinir 
mcome  whichla  ccmbination  of  the  investment  SfomfwS 
Mr.  Nader  referred  to  earlier,  and  the  underwriting  result  before 

fo'^Jh^JeifgsT^  ^  «  *3.8  bS 

Are  you  familiar  with  that  figure? 

Mr.  Hunter.  Yes,  I  am. 

Mr.  Lent.  Do  you  agree  with  that  figure*? 
loo^'^Af  f         "  1°^  **?^®P*  ^^^i""  J^rves,  which  is  a  rather  laree 
l»  the  wiswe?"*^^        increased  them  so  significantly,  that  would 

TiS^Tc?^*  ^  not  what  they  actually  paid  out.  Don't  forget  that. 
Thatis  because  of  the  weird  tax  laws  that  are  on  the  booS  and  so 

oCt  SSM^^tfmS.'"^"^  "  ^'^^ 

That  3.8  IS  conservative  statutory  accounting,  including  accepting 
their  reserves.  And  it  says,  "if  we  stop  doing  business  now  and 
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the  losses  had  to  be  paid  immediately,  day  one,  yes,  we  would  have 
lost  3.8  billion."  But  that  isn't  what  is  going  to  happen,  of  course. 
They  are  going  to  pay  those  out  over  several  years. 

Mr.  Lent.  &>  we  agree  then— you  agree  with  the  industry  on  the 
statistics— that  there  was  a  $3.8  billion  loss  for  the  industry  in  1984 
including  the  investment  income? 

We  all  know  that  usually  when  income  comes  in  and  makes  the 
underwriting  loss  into  a  net  profit  

Mr.  Hunter.  I  agree  that  is  their  number.  GAO  has  a  slightly 
different  number.  UAO  sb  7  a  sUght  profit. 

Mr.  Lent.  And  you  say  also,  if  I  understand  you  correctly,  Mr. 
Hunter,  that  that  loss  was  something  that  the  companies  conspired 
to  achieve. 

Is  that  correct? 

Mr.  Hunter.  No,  they  are  conspiring  to  achieve  a  huge  profit 
next  year,  sir,  and  they  let  things  get  out  of  hand  because  of  their 
cash  now  underwriting. 

But  it  is  not  a  tort  law  crisis. 

Mr.  Lent.  You  say  they  let  things  get  out  of  hand.  You  mean 
they  achieved  a  loss? 

Mr.  Hunter.  They  did  not.  They  have  a  profit;  3  percent  rate  of 
return,  net  worth. 

Mr.  Lent.  Do  you  s^ree  that  we  had  

Mr.  Hunter.  I  aonnt  agree  with  your  numbers,  sir.  Because  your 
number  doesn^t  include  taxes.  It  is  not  a  bottom  line  number.  And 
GAO  has  a  different  number. 

Mr.  Lent,  Pretax  operating  income  is,  is  it  not,  a  combination  of 
investment  income  and  underwriting  results  before  the  application 
of  taxes,  or  3ven  tax  credits,  is  that  correct? 

Mr.  Hunter.  It  doesn't  even  include  the  rate  of  return  on  the 
surplus. 


Mr.  Lent.  Well,  it  includes  the  return  on  their  investments. 
Mr.  Hunter.  Not  on  the  investment  of  surplus. 
Mr.  Lent.  OK. 

Mr.  Hunter.  They  did  not  lose  money  last  year,  if  that  is  your 
point. 

Mr.  Lent.  All  right.  We  will  have  some  other  witnesses  on  that  a 
little  bit  later  on. 

Mr.  Hunter.  GAO  says  they  did  not  lose  money,  even  on  that 
basis. 

Mr  Lent.  On  page  2,  you  say  that  Lloyds  of  London  has  stated 
that  ^t  will  not  reinsure  American  liability  underwriters  unless  a 
new  policy  form  is  adopted  by  the  State  relators. 

My  question  is,  Do  you  believe  that  this  has  any  relation  to  the 
fact  that  the  insurance  industry's  combined  ratio  has  steadily  wors- 
ened over  the  past  5  years? 

Mr.  Hunter.  I  have  no  idea  why  Lloyds  wants  a  new  policy  form. 
I  don't  understand  the  question. 

Mr.  Lent.  Well,  Lloyds  must  want  a  new  policy  form,  and  has 
indicated  they  are  not  goinR  to  reinsure  American  liability  under- 
writers, because  American  liability  imderwriters  are  having  prob- 
lems. Otherwise  they  would  be  happy  to  reinsure. 

Mr.  Hunter.  You  will  have  to  ask  Lloyds  why  they  are  doing  it. 
I  don't  know  what  it  is. 
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Mr.  Lent.  We  unfortunately,  or  fortunately,  we  don't  have  iuris- 
diction  over  Llovds.  But  I  ^  sur*  as  an  Luran^  exS  JSi 
would  acknowle^e  that  Lloyds  has  a  pretty  good  reputatS!?n  Se 

Mr.  Hutnra.  .They  are  venerable.  But  they  are  gettinir  less  ven- 
A^^fi,?  «  series  of  ve^  b^sSdSs 

Mr.  Lent.  Let  me  just  go  on. 

So  you  don't  believe  in  Lloyds  either.  You  think  they  are  part  of 
this  conspu-i  /  to  lose  monev?  ^  ^ 

on^n  5li!!!'!?f  Absolutely,  f  think  they  are  a  part  of  what  is  going 
on  in  terms  of  a  conspiracy  to  try  to  attack  the  tort  law  in  thk 
countnr  without  proving  the  case  ^ 

Mr.  Lent.  OK. 

piSl^i  p*«f       *°  *®  testimony,  the  successful 

Federal  Riot  Reinsurance  Program  as  an  example  of  how  a  FSeral 
reinsurance  program  such  as  you  advocate,  ougk  to  worl 

Can  you  teU  us  when  the  first  policy  was  issued  by  that  proeram 
^Z?^      ^"^"^"^  altogether,  ?L SJffi 

Mr.  Lent.  1969. 

Mr.  Hunter.  The  first  policy  would  have  been  1969.  And  it  was  » 
binder  premium  of,  I  thinX  $1.25  per  thouswS  * 

Mr.  Lent.  It  was  about  $125  million  that  was'  raised  through  that 
premium.  And  we  know -or  perhaps  you  can  tell  us  how  maLv 
clmms  were  made  against  that  pro£U,  and  how  much  was  p^J 

sin^S  l  w"«^i  exactly,  because  losses  have  been  paid 

since  Iwas  Federd  Insurance  Admmistrator. 

Mr.  LENT:  Well  there  were  very  few  riots. 

Mr.  Hunter,  v^ery  few  losses. 

Mr.  Lent.  Very  few  riots. 

Mr.  Hunter.  Very  few  day  care  center  losses,  too. 
Mr.  Lent.  And  very  few  claims. 
But,  what  happened  to  that  money? 

Mr.  Hunter.  That  money  was  used  by  the  Federal  Gfovemment 
for  current-my  recollection-crime  insurance  claims  paJS? 

Mr'-  iSiJ?^  T^^y  Fede^C?^^- 

,  Mr.  Hunter.  But  it  was  accounted  for,  and  even  the  in\'e8tmpnt 

f"' ''"'^'->'  '^'^  S'S^S? 

Mr.  Hunter.  It  was. 
u^~^^'  ^        ^^'^  '^as  collected  in  premi- 

h«5f  ?u'  i  ^"""^  that  lost  quite  a  Mt  of  money.  But  it 

foiJabie^S^  ^^'^         "^""^  '^"^^    *°  l^ave  af- 
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Mr.  Lent.  So  the  Federal  Crime  Program,  which  you  did  not 
refer  to  in  your  testimony^  lost  money  admittedly. 

Mr.  Hunter.  It  had  to.  That  was  the  way  you  designed  it. 

Mr.  Lent.  It  used  the  money  from  the  riot  program  to  pay  the 
losses  on  the  crime  program:: 

Mr.  Hunter.  That  was  a  decision  that  was  approved  by  the  Con- 
gress. 

Mr.  Lent.  Now,  what  about  the  ?ederd  experience  with  the 
Flood  Insurance  Program?  Have  we  made  money  or  lost  money  on 
that?  ^       ,  . 

Mr.  Hunter.  You  have  lost  it  because  Congress  required  a  subsi- 
dy. 

Mr.  Lent.  Right. 

And  how  about  the  Crop  Insurance  Program  the  Federal  Govern- 
ment runs,  did  we  make  money  or  lose  money  on  that? 

Mr.  Hunter.  You  see,  all  these  programs  

Mr.  Lent.  Answer  that  question. 

Mr.  Hunter.  My  recollection  is  that  the  Crop  Insurance  Pro- 
gram, which  I  did  not  administer,  lost  money. 

Mr.  I^NT.  Well,  I  am  not  saying  that  you  administered  or  you 
didn't  administer  it. 

Mr.  Hunter.  The  others  I  administered,  so  I  am  more  familiar 
witi  the  statistics.  My  recollection  on  the  Crop  Insurance  Program, 
Mr.  Lent  

Mr.  Lent.  They  all  lost  money. 

Mr.  Hunter.  No;  the  Riot  Reinsurance  Program  made  money. 

Mr.  Lent.  OK.  Because  there  were  no  riots.  ^ 

Mr.  Hunter.  Because  you  required  self-sustaining  rates.  That  s 
the  only  time  Congress  required  self-sustaining  rates. 

Mr.  LrooT.  These  other  programs.  Crime,  Riot  and  so  forth,  are 
property  programs,  is  that  correct?  In  other  words,  they  pay  for 
actual  loss  to  plwsical  property  as  opposed  to  bodily  uyury  claims? 

Mr.  Hunter.  Thai's  correct. 

Mr.  Lent.  Now,  the  Federal  Government  has  participated  in  one 
liability  indemnity  program;  a  program  that  was  made  necessary 
because  the  insurance  industry  was  unwillmg  to  provide  insurance 
to  the  manufacturers  of  the  Swine  Flu  vaccine. 

Do  you  recall  that? 

Mr.  Hunter.  I  do.  .    t  j  »x 

Mr.  Lent.  You  may  have  had  something  to  do  with  it,  I  don  t 
know.  But,  you  areiamiliar  witii  the  program? 
Mr.  Hunter.  I  participated.in  the  program. 
Mr.  Lent.  What  happened  to  that  program? 
Mr.  Hunter.  It  lost  money. 

Mr.  Lent.  Does  it  sound  correct  if  I  tell  you  4,166  claims  were 
filed,  of  which  fewer  than  700  have  been  settled;  some  129  lawsuits 
are  stiU  pending  10  years  after  that  program  was  ebtablished  and 
the  immunizations  ended? 

Mr.  Hunter.  I  believe  those  numbers. 

Mr.  Lent.  Would  it  be  reasonable  to  you  if  I  said  that  a  total  of. 
$83  million  had  been  paid  out  to  claimants  as  of  July  1,  1985,  and 
no  premiums  were  collected,  so  it  lost  money? 

Mr.  Hunter.  I  would  say  that  is  right. 
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Mr.  Nadkb.  Lost  money  the  way  the  Depaitment  of  Defense  loses 
money.  It  was  the  Government's  fault.  had  to  pay  out  "SS 
were  to  blame.  i^cxj  uuu  iuey 

Do  you  say  the  Defense  Department  loses  money? 
^^Jfr''  We  are  not  having  a  hearing.  This  isn't  the  Armed 

S^f^w"*"""^;  ]2f  *  IS  another  day.  Vou  save  that  for  later. 

But  what  we  are  talking  about  here  is  the  experience  of  the  Fed- 

M  "^®""nent  in  running  insurance  pn»rains 
mi„m  ^  t^we  Programs-you  cGdn't  even  collect  a  pre- 

mium in  swme  flu-all  these  programs  were  designed,  except  the 
K  Sfwil!?^*^  Program,  werelesigned  to  lose  money.  Congress 
said  IJe  Riot  Reinsui^ce  Program  had  to  be  self  sustaining,  and 
m  fact  It  made  a  profit.  Every  other  one  Congress-now  you  have 
got  to  ask  yourself,  why  did  you  write  the  laws  those  ways.  Every 

?ou^wMteI^'*  *°  ^    '"""^^        ^  y*"*  "^^^^ 

Mr.  Lent.  Well,  would  you  expect  a  Federal  reinsurance  program 

Mr.  HuNTRH.  There  would  be  premiums. 
Bfr.  Lent.  OK.  How  would  they  be  collected? 
mnS^*  "^^^^       ^°  to  ensure  that  the  program  takes  in  enough 

TJ^li^^'ilT'  *°  JfyJ*?'"  injury  and  Uability  claiL 

that  mwht  be  brought  off  in  the  future. 

Mr.  Hunter.  Same  way  you  do  with  any  reinsurance  program. 

TnZ^I^y:^'^^^-^^^  over  time  With  a 

long-tail  Ime  actuaUy  it  is  easier  because  you  are  going  to  be  in  the 
reinsurance  business  for  many  years.  is  ^  ^  m  me 

Aii^i  ''hen  we  did  that  for  the  Swine  Flu  Program,  we 
didntW  any  way  of  knowing  of  the  $83  million  

.™  T'.?^^-  ^  ^  ™™  is  not  enough  premi- 

um. I  nj  an  actuary,  so  I  am  sure  of  that. 

Mr.  Lent.  Well,  it  was  never  anticipated  that— by  the  fieures 
uJ?  $S^Sa?OT—      ^""^^  time  that  program  wL  set 

Mr  Hunter  Believe  me,  Mr.  Lent,  zero  was  not  enough  premi- 
T  n^^^^r''*'®"  ^  program,  because  I  was  there. 
mSiL -fT*  you  have  a  draft  bill  and  you  have  sub- 

Air.  Hunter.  Surely. 

Mr.  Lbjtt.  In  that  draft  bUl,  what  agency  would  be  authorized  to 
provide  this  standby  insurance  authority. 
Mr.  HumitR.  We  have  proposed  the  FTC. 
Mr.  Lent.  The  FTC? 
Mr.  Hunter.  Yes. 

Mr.  Lent.  Mr.  Chairman,  I  have  no  further  questions. 

Mr.  ^Rio.  Let  me  just  ask  a  foUowup  question. 

The  Swine  Flu  example-and  I  recall  that  vividly-my  recoUec- 
bon  WM  that  the  manufacturers  of  the  vaccine,  in  the  fece  of  the 
Swine  Flu  epidemic  which  was  supposed  to  come,  said  they  were 
not  gomg  to  produce  the  vaccme  any  more  unless  the  Government 
oecame  involved  m  insuring  against  claims. 

Mr.  Hunter.  That's  true. 
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Mr.  Florio.  Refresh  my  recollection.  Were  there  premiums  that 
were  charged  against  the  Swine  Flu  manufacturers,  the  vaccine 
manufacturers? 

Mr.  Hunter.  Fm  sure  the  insurers  must  have  had  some  premi- 
ums in  their  general  liability  policies. 

Mr.  Florid.  Why  didn't  underwriting  take  place  to  anticipate  the 
claims  so  as  to  make  tiie  system  solvent  in  terms  of  premiums  that 
would  deal  with  the  anticipated  claims? 

Now,  admittedly  you  can't  be  sure,  but  the  experience  has  not 
been  a  good  one. 

Mr.  fluNTBR.  Of  course  this  was  a  onenshot  deal.  With  day  care 
centers  we  are  talking  about  an  ongoing  basis,  year  after  year.  If 
you  were  reinsuring  day  care  centers,  for  example,  you  wouldn't 
expect  to  just  reinsure  them  for  just  a  few  months.  You  would  be 
reinsuring  them  over  a  long  period  of  time.  If  things  started  to  de- 
teriorate you  have  a  million  exposure  risks,  so  you  have  large  num- 
bers. 

With  Swine  Flu  you  were  dealing  with  a  lot  more  unknowns. 
With  day  care  center  it  is  much  more  predictable. 

Mr.  Iix>Rio.  We  are  talking  about  reinsurance  to  deal  with  the 
extraordinary  risk  potential,  u  there  is  one,  of  child  abuse.  ^ 

Assume  the  industry's  position  is,  they  would  say  they  cant 
evaluate  the  risk,  and  therefore  are  lumping  the  potential  nsk  into 
the  ordinary  risk,  which  doesn't  appear  to  be  great,  of  running  a 
day  care  center.  That  is  why  they  are  having  high  rates. 

We  talked  about  a  Federal  reinsurance  system. 

Is  there  someone  that  has  the  capability  of  evaluating  the  poten- 
tial risk  of  child  claim,  or  child-abuse  claims? 

Mr.  Hunter.  Surely. 

Mr.  I^Rio.  Then  why  can't  the  insurance  industry  do  that? 

Mr.  Hunter.  They  can.  But  they  are  choosing  not  to. 

Mr.  Florio.  Why  would  they  not,  if  there  is  a  potential  market 
there?  ^      ,     .  , 

Let's  assume  for  a  moment,  the  suggestion  is  that  the  nsks  are 
minimal  and  premiums  would  be  whatever,  if  the  risks  are  mini- 
mal why  wouldn't  the  insurance  industry  be  interested  in  coming 
in  and  getting  the  premium  for  a  minimal  risk? 

Mr.  Hunter.  What  I  hear  on  the  street  is  that  they  are  gomg  to 
come  in.  And  their  intention— they  don't  like  these  hearings— and 
their  intention  is  to  take  care  of  this  day  care  crisis  because  they 
have  admitted  on  the  record  in  the  other  committee  that  there  is 
no  statistical  justification  for  this  position,  and  the  risk  is  calcula- 
ble. 

And  if  you  really  have  a  20-year  latency  period,  let's  call  it,  for 
when  an  abused  child  might  sue,  you  have  also  got  20  years  use  of 
the  money.  They  don't  talk  much  about  that.  That  20-year  use  of 
the  money  is  worth  a  lot  of  money. 

Mr.  Florio.  Does  that  go  to  the  point  about  the  $3.8  billion  loss? 
That  is  a  loss  that  iff  here  twtey  that  is  to  be  paid  .  ut  over  a  period 
of  time.  .   ,      ^  V 

Mr.  Hunter.  It  is  a  loss,  it  is  a  hypothetical,  really,  because  they 
still  have  the  money.  Who  else  says  I  just  lost  money  and  still  has 
it?  TTiere  is  a  famous  chapter  in  Andrew  Tobias'  "Invisible  Bank- 
ers" that  says— a  very  short  chapter  on  insurance  accounting,  how 
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to  take  in  $50  baiion,  pay  out  $3  biUion  and  declare  a  lose,  That's 
what  IS  going  on.  imoib 

Mr.  Florid.  Your  thought  on  this  whole  question-maybe  just  to 
sum  up-is  that  the  msurance  industry  is  in  need  of  some  revenue 
income  through  more  appropriate  pricing  of  their  premiums  in  a 
!!!?^**°  ^"JJEf"?**®/*"'  underpricing  that  has  taken  place  in 
recent  past.  That  underpncing  took  place  so  as  to  get  premiums  in 
tor  investment  income  purposes,  particularly  when  interest  rates 
were  lugh— which  they  are  not  now,  relatively  speakinir.  And  that 
the  industry  is  going  beyond  reasonableness  in  oUaSi^  premium 
increases  to  meet  their  needs,  their  profitability  needsTandis  using 
the  dilemma  that  we  find  ourselves  in  to  ask  for  more  than  is  r^ 
qmreH  f-,  make  them  profitable  and  solvent.  ^  «  ^ 

Is  thaC  

Mr.  Hunter.  Particularly  in  the  commercial  lines.  But  even  een- 
erally  across  the  board  on  consumer  lines.  The  auto  insuriuice 
pnce  nse  IS  beyond  what  is  needed. 

Mr.  Florid.  And  I  suppose  my  dUemma— and  I  suspect  our  di- 
lemma here— IS  that  we  are  going  to  hear  from  the  other  side,  and 
there  is  going  to  be  an  effort,  to  sav,  I  suspect  from  reading  the  tes- 
timony that  liabihty  awards  are  the  paramount  cause  of  the  dilem- 
ma, and  that  the  pubhc  agency  responsibUity  overseeing  the  indus- 
try and  to  find  out  who  is  correct-and  it  may  very  well  be  that 
evCTyone  is  a  little  bit  correct—there  may  be  some  need  for  dealine 
with  insurance  liabihty-and  the  public  capability  is  just  not  im- 
pressive in  the  current  way  that  we  evaluate  the  insurance  indus- 
try. 

Mr.  Hunter.  Even  the  insurance  industry  has  expressed  concem 
over  the  lack  of  capacity  of  the  Federal  Government  to  understand 
so^'uotS'  Maisonpierre,  who  is  here  in  the  room,  has  been 

it  ir  ^  Plannin?  If ter,  but  I  think 

ftom-'^o  t!5?^^S^  '^^^f,"*.  *^^x'T;  The  gentleman,  Mr.  Morton 
SS^i  -A.*^"^"  Hancock  Mutual  Life  Insurance  goes  into  some 
detail,  if  he  18  quoted  correctly,  in  saying  that  Federal  regulation  of 
insurers  is  needed  to  take  out  some  of  these  peaks  and  vallevs  in 
the  insurance  industry.  ' 

Mr  Huwrm.  State  Farm  has  for  years  suggested  that  the  anti- 
trust laws  should  be  changed.  There  is  a  movement  in  the  industry 
to  underetand  that  State  regulation  is  not  necessarily  the  best  of 
all  possible  worlds. 

It  is  not  the  worst,  either.  If  you  had  stid  to  me,  restructure  it.  I 
wouldn  t  get  nd  of  State  regulation  either.  Local  complaixit  han- 
dling IS  good,  for  example.  Better  if  it  is  left  there.  Information  dis- 
semination should  be  there.  Data  procersing,  review  of  financial— 
these  are  multinational,  billion-doUa"  corporations— should  be  at 
the  Federal  level. 

Prudential  is  regulated  by  your  State.  Prudential  has  more 
assets  than  any  other  corporation  in  the  worid.  It  took  about  a 
weeks  cash  flow  and  bought  Bache.  It  just  didn't  pay  bills  fo-  a 
and  bought  Bache  with  what  they  had  left  over,  literally. 

And  that  is  the  kind  of  companies  you  are  dealing  with.  And 
they  are  transferring  money  electronically  all  over  the  worid:  in 
and  out  of  Spates,  in  and  out  of  countries.  And  you  are  saying  to 
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the  State  of  New  Jersey,  what  are  you  doing  about  it?  And  the 
State  of  New  Jersey  has  couple  of  PC's  and  tr3ring  to  chase  them 
around  with  it. 

Mr.  Florio.  Let  me  express  our  appreciation  to  the  two  wit- 
nesses. 
Mr.  Nader. 

Mr.  Nader.  I  just  have  one  final  comment,  Mr.  Chairman.  I  hope 
the  committee  will  avail  itself  of  the  diversity  of  the  insurance  in- 
dustry beyond  simpW  hearing  testimony  from  insurance  indostir 
trade  associations.  That  the  chief  executive  officers  of  Prudential. 
Metropolitan,  Liberty  Mutual,  and  many  other  large  companies 
should  be  asked  for  their  opinions  and  judgments  as  well. 

If  the  insurance  industry  wants  to  avoid  the  taint  of  collusion  or 
the  accusation  of  collusion,  they  would  do  well  to  send  up  some  in- 
dividual CEO's  here  instead  of  speaking  with  one  voice  through 
their  various  trade  associations.  And  I  am  sure  Larry  Jones  would 
like  a  respite  from  his  burdensome  duties  of  coming  up  here  all  the 
time. 

Mr.  Hunter.  One  other  thing  I  would  like  to  say,  Mr.  Chairman, 
I  do  appreciate  that  in  your  State,  New  Jersey,  there  has  been  an 
attempt  by  the  insurance  departmant  to  do  some  good  things  in 
recent  davs.  And  they  have  tried  very  hard  against,  you  know, 
fairly  sizable  odds. 

Mr.  Florid.  Let  me  just  respond  to  that,  because  I  was  a  bit  sur- 
prised at  the  prevalence  of  the  practice  of  midterm  cancellation 
and  changing  of  terms  of  contracts.  Basic  contract  law,  one  would 
think,  precludes  unilateral  chcmges  in  the  terms  of  contracts  in  the 
middle  of  a  contract. 

So  that  when  I  saw  it  as  a  great  step  forward  to  stop  unilateral 
canceling  or  changing  of  the  terms  of  contracts,  I  was  not  particu- 
larlv  impressed. 

Mr.  Hunter.  Believe  me,  it  is  way  more  than  ip  going  on  in  other 
States. 

Mr.  f^Rio.  Which  is  kind  of  a  sad  commentary  on  something. 
I  appreciate  your  participation  today.  I  thank  both  of  you  for 
your  help. 

As  I  indicated  to  people  in  the  audience  at  the  beginning  of  our 
session,  we  now  are  required  to  take  about  an  hour  break.  The 
Amtrak  legislation  is  oa  the  floor.  Mr.  Lent  and  I  are  the  floor 
maiiagers  of  the  bill. 

But  we  anticipate  being  done  within  an  hour.  So,  we  will  call  a 
lunch  break  at  this  point,  an  early  lunch  break  at  this  point  and 
say  that  we  will  reconvene  at  12:30. 

[Whereupon,  at  11:15  a.m.,  the  subcommittee  meeting  was  re- 
cessed to  reconvene  it  12:30  p.m.  this  same  day.] 

AFTER  RECESS 

Mr.  Florid.  The  subcommittee  will  kindly  reconvene. 

As  many  of  you  may  know,  there  is  a  bit  of  a  difficulty  on  the 
House  floor  that  the  electronic  recording  system  has  fallen  apart, 
so  they  will  be  taking  votes  by  individual  members.  It  will  be  a 
long  period  of  time  until  we  get  to  the  L's.  We  just  finished  the  F's. 
So  Mr.  Lent  will  be  a  little  bit  delayed,  but  he  has  asked  us,  out  of 
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hSriSg^*"^  the  time  of  the  people  here,  to  go  forward  with  our 

Our  next  panel  of  witnesses  is  comprised  of  Mary  K.  McHugh  of 
the  American  CoUege  of  Nurse-Midwives;  Eunice  Cole,  president. 
American  Nurses  Association;  Hyman  Aaron  Pressman,  comptrol- 
°^  ^f^^^v'^i  ?f       ^°P^«'  chairman,  ad  hoc  insuLice 
cSak^'  Association  of  Renewal  and  Housing 

Welcome  to  all  of  our  witnesses. 

Statements  will  be  made  part  of  the  record.  We  would  ask  that 
the  witnesses  go  forward  in  a  summary  fas  aon. 
We  will  be  pleased  to  hear  from  Ms.  McHugh. 

STATEMENTS  OF  MARY  K.  McHUGH,  CNM,  AMERICAN  COLLEGE 
OF  NURSE-MIDWIVES;  EUNICE  R  COLE,  RN.,  PRESIDENT 
AMERICAN  NURSES  ASSOCIATION;  HYMAN  AARON  PRESSMAn' 
COMPTROLLER.  DEPARTMENT  OF  COMPTROLLER.  BALTIMORE* 
MD;  AND  RICHARD  KOPKE,  CHAIRMAN,  AD  HOC  INSURANCE 
COMMITTEE,  NEW  YORK  STATE  ASSOCIATION  OF  RENEWAL 
AND  HOUSING  OFFICIALS  i^-x^awAi. 

Ms.  McHuGH  Thank  you,  Mr.  Chairman,  for  inviting  us  here 
today  to  talk  about  the  unavailability  of  liabCity  insurance  for 
nurse-nudwi  /es  m  this  country.  I  am  here  today  with  Karen  Ehm- 
man,  who  is  our  Government  relations  coordinator  for  the  Ameri- 
can College  of  Nurse-Midwives. 

I  have  been  asked  to  speak  to  this  committee  for  three  reasons. 
^®  fJn^  *he  prototypic  nurse-midwife.  I  was  educated 

after  1970,  and  I  was  educated  at  a  master  of  science  level  as  prep- 
aration for  midwifery.  I  am  in  clinical  practice  now.  I  work  at  a 
ireefltandmg  birth  center,  which  is  representing  a  group  of  nurse- 
midwives  most  affected  by  the  unavailability  of  insurance  in  this 
countrj'. 

n  nfJ"  chairperson  for  Pennsylvania  for  the  American 

College  of  Nurse-Midwives,  and  as  such,  I  am  very  involved  at  a 
State  level  with  trymg  to  seek  a  solution  to  thip  problem. 

Briefly,  I  would  just  like  to  comment  on  what  the  modem  nurse- 
midwife  IS  and  what  she  does. 

The  nurse-midwife  of  the  20th  century  is  an  expert  in  the  care  of 
normal,  healthy  women  who  are  going  through  pregnancy  and  also 
those  seekmg  gynecology  services.  We  do  not  deal  with  high  risk 
women  m  an  mdependent  fashion.  We  always  work  with  a  clear- 
cut  backup  arrangement  with  an  obstetrician  or  other  physician 

We  are  mamly  educated  at  higher  levels  of  preparation  in  some 
of  the  bigger  universities  in  the  country.  Presently  our  oixaniza- 
tion  has  2,500  members,  of  whom  1,400  had  insurance  throi«h  our 
master— group— policy  last  year. 

Nurse-midwives  are  special  in  this  discussion  because  we  are 
really  on  the  cuttmg  edge  of  nursing  practice  in  this  ountry  We 
have  moved  forward.  We  have  moved  into  areas  which  could  be 
called  independent  practice,  and  I  would  like  to  come  back  to  that 
term.  As  such,  we  are  the  first  people  to  feel  some  restrictif  like 
the  loss  of  liability  insurance. 
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I  would  like  to  discuss  the  issue  of  independent  practice  for  a 
second,  because  it  can  be  a  red  flag  that  gives  people  misconcep- 
tions. A  nurse-midwife  never  works  independently  in  a  clinical 
sense;  however,  in  an  entrepreneurial  sense,  in  a  business  sense,  a 
nurse-midwife  may  be  self-employed,  and  this  seems  to  be  at  the 
root  of  some  of  our  problems  in  getting  malpractice  insurance  cov- 
erage. 

Some  history  on  the  coverage  that  we  have  had.  Our  professional 
organization  since  the  early  1970's  has  been  able  to  provide  a  very 
affordable,  very  comprehensive  liability  insurance  package  to  its 
members.  Through  that  time  period,  we  did  have  three  earners. 
One  carrier  did  not  have  adequate  premiums  ai^d  we  sought  an- 
other carrier,  who  then  decided  not  to  write  any  more  malpractice 
insurance,  wliich  left  us  with  our  carrier  for  last  year.  Mutual  Fire, 
Marine  and  Inland  Insurance  Co.  of  Philadelphia. 

At  the  end  of  the  policy  year,  they  made  it  clear  to  us  that  they 
would  not  reissue  the  master  policy.  When  we  asked  them  why, 
they  said  because  it  was  very  difficult,  impossible  to  find  reinsur- 
ance to  cover  us  for  the  million-dollar  limits  that  we  needed.  It  is 
critical  that  nurse-midwives  have  the  policy  that  does  get  them  $1 
million  coverage  because  in  this  country,  most  hospital  privileges 
depend  on  havmg  $1  million  coverage. 

As  a  national  organization,  we  feel  that  we  have  taken  every 

Enident  step  to  find  ourselves  insurance.  We  sought  a  seasoned 
roker  who  had  a  good  track  record  for  placing  liability  insurance. 
This  broker  exhau^ed  the  market  and  was  turned  down  repeatedly 
in  hifl  search  to  find  liability  insurance. 

We  then  approached  the  same  companies  on  a  personal  level, 
communicating  with  the  company  presidents  directly.  We  went 
with  our  claims  data.  We  sought  to  have  them  change  their  mmds 
and  again  were  refused.  We  have  been  working  with  the  American 
Insurance  Association.  They  have  been  helpful  in  trying  to  help  us 
find  a  solution  to  this  problem.  We  still  have  no  insurance. 

At  the  State  level  early  in  the  summer,  many  of  us  started  work- 
ing. We  realized  that  in  general  in  this  country  insurance  is  a 
State  problem.  Speaking  from  my  own  experience,  which  parallels 
the  experience  in  the  other  49  States,  we  have  worked  with  our  in- 
surance commissioner.  He  has  written  letters  for  us.  We  have  fol- 
lowed up  on  the  letters.  We  still  have  been  kept  out  of  the  market. 

Some  nurse-midwives  have  been  able  to  find  a  temporary  type  of 
coverage.  Some  nurse-midwives  have  found  coverage  through  the 
American  Nurses'  Association,  or  through  the  Nurses'  Ajsociation 
of  the  American  College  of  Obstetrics  and  Gynecology.  Some  people 
have  found  temporary  coverage  under  a  physician  plan. 

Most  of  these  plans  are  busy  now  writing  exclusions  for  nurse- 
midwives  so  that  sometime  within  the  calendar  year,  nurse-mid- 
wives will  be  excluded  from  those  plans.  Some  of  the  plans  that 
people  have  secured  have  practice  restrictions  that  we  feel  are  re- 
straint of  the  type  of  practice  that  v/e  would  like  to  have.  For  ex- 
ample, it  might  be  a  plan  that  requires  employment  by  a  physician. 

In  summary,  one-half  of  our  membership  has  lost  its  insurance. 
We  have  sought,  in  good  faith,  through  all  of  the  conventional 
means,  to  fin?  insurance  for  our  membership.  We  feel  that  our  ac- 
tuarial data  proves  that  we  are  not  a  high  risk  to  an  insurance 
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company.  We  have  sources  of  data  that  do  conclude  that  only  6  per- 
cent of  certified  nurse-midwives  are  named  in  a  suit  in  this  coun- 
try. This  is  in  outstanding  contrast  to  the  figures  released  by  the 
American  College  of  Obstetrics  and  Gynecologists.  Their  figures 
range  from  60  to  78  percent  as  a  percentage  of  suits  that  obstetri- 
cians are  involved  with. 

What  we  need  from  you  and  what  we  need  in  the  future  is  some 
help  with  communici  ion  with  f^he  State  insurance  commissioners. 
We  want  them  to  know  that  yea  at  the  Federal  level  feel  that  this 
is  a  problem.  We  have  also  thought  of  solutions  that  involve  Feder- 
al reinsurance.  We  are  very,  very  reluctant  to  get  involved  with 
that  kind  of  plan. 

We  have  thought  of  solutions  that  involve  self-insurance,  and  we 
have  been  told  that  this  is  a  very  unwieldy  solution  to  a  problem 
for  a  small  group  of  people. 

Thank  you. 

[Testimony  resumes  on  p.  108.] 

[The  prepared  statement  of  Ms.  McHugh  follows:] 


O    „-958  0  -  37  -4 


94 


Testimony  of  the 
American  College  of  Nurse-Midwives 


Good  morning-    My  name  is  Kate  McHugh  and  I  am  a 
certified  nurse-midwife  (CNM)  and  chairperson  of  eastern 
Pennsylvania's  chapter  of  the  American  College  of  Nurse- 
Midwives  (ACNM)-    Today  I  am  pleased  to  represent  the 
American  College  of  Nurse-Midw ves  and  the  College's  2500 
certified  nurse-midwife  members  from  across  the  United 
States. 

Mr.  Chairman  and  Subcommittee  members,  the  American 
College  of  Nurse-Midwives  appreciates  your  attention  to 
this  urgent  problem  and  this  opportunity  to  tell  "our  story 
to  members  of  Congress,  the  insurance  industry,  and  to  the 
American  public.    We  believe,  after  hearing  our  story,  that 
you  will  agree  with  us  that  the  insurance  system  in  America 
as  it  is  currently  set  up,  is  not  working. 

Last  week  several  members  of  the  American  College  of 
Nurs2-Midwives  also  came  to  Washington  to  talk  with  their 
own  members  of  Congress  about  this  insurance  problem.  When 
an  "unnamed"  receptionist  for  a  member  of  Congress  was  indi 
eating  to  a  health  legislative  assistant  that  the  certified 
nurse-midwives  had  arrived  for  their  appointment,  she  said, 
"the  American  College  of  Nurse -Housewives  are  here  for 
their  appointment."     Fron  this  we  have  concluded  that  not 
everyone  knows  exactly  what  a  certified  nurse-midwife  is. 
So,  I'll  take  this  opportunity  to  set  the  record  straight 
and  to  get  us  all  thinking  along  the  same  lines. 
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What  IS  a  Certified  Nurse^Midwif e? 

A  certified  nurse-midwife  is  an  individual  educated 
first  in  the  discipline  of  nursing  who  then  completes 
advanced  education  at  schools  of  midwifery  associated  with 
28  institutions  of  higher  learning ,  among  them  Yale , 
Columbia,  Stanford,  Georgetown,  and  many  state  universities. 
Upon  completion  of  this  educational  program,  the  student  is 
eligible  to  sit  for  a  national  written  examination.  Only 
when  the  exam  is  passed  is  this  person  designated  a 
certified  nurse-midwife.     Nur se-midwives  are  experts  in  care 
for  the  healthy  woman  during  her  pregnancy,  labor  and 
delivery,  as  well  as  care  for  both  mother  and  child  after 
the  baby  is  born. 

The  term  "healthy"  in  this  last  sentence  is  very  im- 
portant for  it  is  one  means  to  distinguish  between  the  care 
of  certified  nurse-midwives  and  that  of  physicians. 
Again,  nurse-midwives  care  for  normal,  healthy  women.  The 
term  "healthy"  probably  also  contributes  to  the  positive 
selection  process  by  which  clients  at  low  risk  of  law  suits 
seek  out  the  services  of  certified  nurse-midwives . 

In  addition,  we  find  that  not  many  people  are  aware 
that  all  nurse-midwives  work  in  clinical  collaboration  with 
physicians.     We  form  a  team.     Written  alliance  agreements 
and  protocols  between  nurse-midwives  and  physician  ensure 
that  high  quality  care  is  provided  to  mothers  and  children. 
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These  agreements  and  protocols  establish  mechanisms 
for  consultation  and  referral  when  complication  arise. 
ACNM  also  has  reached  a  formal  agreement  with  the 
American  College  of  Obstetricians  and  Gynecologists 
outlining  acceptable  guidelines  for  working  relation- 
ships . 

Finally,  approximately  75%  of  the  births  attended  by 
certified  nurse-midwives  occur  in  hospitals  and  another  15% 
occur  in  free-standing  accredited  birth  centers.    And  the 
babies,  with  a  few  exceptions,  are  very  healthy.  (See 
attachment  A  for  references  about  health  outcomes  of 
certified  nurse-midwives.) 

From  this  discription,  you  can  see  that  no  member  of 
the  College  is  an  "ordinary  midwife"  in  the  usual  concept  of 
that  term.     Nurse-midwives  deliver  about  three  percent  of 
the  babies  born  in  the  United  States  each  year. 

Background  on  ACNM 

The  American  College  of  Nurse-Midwives  (ACNM)   is  the 
professional  organization  for  nationally  certified  nurse- 
midwives  (CNMs)   in  the  United  States.     Its  2,500  members 
represent  close  to  85  percent  of  the  profession.    A  full  95% 
of  the  members  carry  some  type  of  malpractice  insurance 
coverage. 
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Details  of  the  Current  Crisis 

Since  July  1,  1984,  about  1,400  CNMs  have  had  mal- 
practice insurance  under  a  blanket  ACNM  policy  written  by 
the  Mutual  Fire,  Marine  &  Inland  Insurance  Company  of 
Philadelphia,  Pennsylvania.     (The  remainder  of  ACNM's  mem- 
bership have  had  insurance  from  their  employers  -  i.e. 
hospitals,  county  health  departments,  and  health  maintenance 
organizations.)     Mutual  Fire  notified  ACNM  in  May,  1985, 
that  the  policy  would  not  be  renewed  on  July  1,  1985.  In 
addition,  in  July,  Mutual  Fire  cancelled  all  policies  which 
had  been  written  after  January  1,  1985.     ACNM's  malpractice 
insurance  was  not  renewed  because  of  general  conditions  in 
the  insurance  industry  (the  unavailability  of  reinsurance) 
and  not  because  of  its  members*  professional  performance. 
(In  general,  suits  have  been  filed  against  only  6%  of  all 
nurse-midwives  -  -  a  number  not  considered  high  among 
medical  professionals.) 

History  of  Insurance  Coverege 

Since  the  early  1970s  the  American  College  of  Nurse- 
Midwives  has  been  able  to  obtain  for  its  members  a  group 
malpractice  policy  that  would  pay  up  to  one  million  dollars 
per  claim.     This  one  million  dollar  amount  of  insurance  is 
the  amount  which  many  hospitals  require  nurse-midwi ves  to 
purchase  in  order  to  qualify  for  hospital  privileges.     It  is 
the  amount  of  insurance  which  we  are  trying,  although 
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unsuccessfully f  to  purchase  for  cur  members  today. 
Mutual  Fire  and  Inland  Insurance  is  the  third  insurance 
carrier  the  ACNM  has  worked  with  in  the  past  three  years. 
This  change  in  companies  has  been  the  result  of  three 
separate  situations:  1)  the  inadequacy  of  the  premi.m  rate 
charged  by  one  company,  2)  the  second  company's  withdrawal 
from  the  medical  malpractice  market,  and  3)  the  nonrenewal 
of  the  reinsurance  treaties  for  our  most  recent  policy - 

Steps  Taken  to  Obtain  New  Insurance  Policy 

Early  this  year  when  ACNM  received  word  that  placing 
the  master  insurance  policy  might  be  difficult,  we  selected 
a  "seasoned"  broker  with  an  excellent  history  of  placing 
professional  medical  libility  insurance.     We  believed  that 
our  broker  understood  what  nurse-midwives  are  and  that  he 
would  "market"  us  appropriately  to  the  insurance  industry. 
In  search  of  a  replacement  for  Mutual  Fire  we  contacted  17 
insurance  companies  in  the  United  States.     We  were  told  that 
this  repsented  most  carriers  in  the  U.S.  who  write  pro- 
fessional liability  insurance.     To  date  we  have  been  turned 
down  by  all  of  these  companies! 

Judging  from  the  letters  (and  conversations)  which  we 
received  from  these  insurance  companies  indicating  that  they 
do  not  want  to  write  insurance  for  CNMs,  we  learned  that 
many  insurance  companies  have  simply  stopped  writing 
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malpractice  policies.     We  also  learned  that  within  the 
specialty  area  of  obstetrics,  a  crisis  within  a  crisis  is 
occuring-  Insurers  are  afraid.     The  increasing  number  and 
size  of  settlements  in  medical  malpractice  insurance 
premiums  is  causing  insurance  companies  to  raise  malpractice 
insurance  premiums  to  as,ronomical  levels  —  or  stop 
offering  the  policies  altoqether. 

We  did  not  stop  our  efforts  after  these  rejections. 
Instead,  in  order  to  better  inform  insurance  companies 
about  the  relatively  low  risk  that  certified  nurse-midwi ves 
would  place  upon  their  companies,  ACNM  made  personal  appeals 
to  several  insurance  company  presidents.     The  response  was 
still  "no".     And,  as  recently  as  three  weeks  ago,  the 
American  College  of  Nurse-Midwives  has  written  again  to  each 
of  these  17  company  presidents  asking  them  to  reexamine  the 
decision  not  ro  insure  nurse-midwives  and  has  offered  to 
review  with  t"jem  the  low  incidence  of  claims  against  nurse- 
midwi  ves  . 

In  addition  the  ACNM  initiated  communication  with  the 
American  Insurance  Association  and  the  National  Association 
of  State  Insurance  Commissioners  to  facilitate  communication 
between  the  industry  and  the  nurse-midwi ves- just  in  case 
this  lack  of  insurance  coverage  was  the  result  of  miscom- 
munication.     Fortunately,  we  have  learned  alot  more  about 
the  insurance  in'dustry  and  the  insurance  inxlustry  about 
nurse-midwives.     Unfortunately,  we  still  have  no  insurance. 
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State  Level  Initiativfes 

We  learned  that  insurance  is  a  state  issue  and 
regulated  at  the  state  level.    We  sent  nurse-midwives  to 
talk  with  all  insurance  companies  in  their  states  who  write 
professional  liability  insurance.     The  response  was  still 
"no".     Nurse-midwives  talked  to  governors,  state  legislature 
representatives  and  state  insurance  commissioners.     To  date 
only  one  state  out  of  fifty  —  New  Jersey  —  has  been  able 
to  offer  insurance  from  a  private  carrier. 

Still  focusing  at  the  state  level  nurse-midwives 
learned  about  joint  underwriting  authority  and  lobbied  state 
legislators  to  extend  joint  underwriting  authority  to  in- 
include  nurse-midwives.     in  fact,  we  have  been  successful  in 
New  York  and  Texas.     However,  either  the  premiums  suggested 
for  this  type  of  coverage  have  been  beyond  our  reach  [i.e. 
New  York  premium  of  $73 , 000/nurse-ma dwif e  for  births  in 
drwnstate  (New  York  City  area)  without  a  physician  on  the 
premises):  Nurse-Midwives  average  salary  is  $25 , 000/year ) ] 
or  the  amount  of  insurance  offered  ha*^  been  inadequate  (i.e. 
only  $250,000  coverage  in  Florida).  Thus  far,  the  state 
joint  underwriting  authority  has  not  yielded  positive  re- 
results  . 

Temporary  Insurance  Coverage 

In  an  attempt  to  keep  practicing  nurse-midwives  have 
been  forced  to  pursue  a  variety  of  temporary  insurance 
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coverages . 


o  In  some  states,  individual  CNMs  have  found  coverage 
through  an  insurer,  for  instance  a  physician-owned 
company,  but  these  policies  usually  carry  practice 
restrictions  and  cost  many  times  the  rate  of  group 
-sponsored  programs.     In  addition,  this  involves  only 
a  handful  of  CNMs  across  the  U.S. 

o  Some  CNMs  may  be  covered  through  their  employers. 
This  may  not  shield  them  from  personal  liability 
therefore  ACNM  encourages  CNMs  to  carry  their  own 
professional  liability  insurance  as  well.  In 
addition,  ACNM  has  received  information  that  even 
some  hospital  policies  nre  writing  m  exclusions  of 
CNMs. 

o  In  some  states  in  which  CNMs  practice  m  conformity 
with  the  Nurse  Practice  rtct,  the  American  Nurses' 
Association  (ANA)   insurance  policy  will  cover  nurse- 
midwives.     However,  last  week  we  received  word  that 
ana's  insurer  will  also  write  m  an  exclusion  of 
nurse-midwives  effective  November  1,  1985  (see 
attachment  B) ,  This  has  occurred  despite  the  ANA's 
opposition  to  this  turn  oi  events  and  ANA  will  des- 
cribe this  series  of  events  in  their  testimony. 
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o  Some  CNMs  who  a^e  employed  by  a  physician  or  work  in 
a  hospital  as  an  employee  can  join  the  Nurses' 
Association  of  the  TVmerican  College  of  Obstetricians 
and  Gynecologists  (NAACOG)  and  subscribe  to  their 
policy.     However,  we  have  also  been  notified  that 
effective  January  1,  1986  an  exclusion  for  certified 
nurse-midwives  will  also  be  written  into  this  policy. 

o  In  considering  practicing  without  insurance,  most 
CNMs,  as  well  as  most  MDs,  feel  both  a  moral  and 
practical  obligation  to  protect  their  patients  and 
themselves  from  any  unintentional  human  srror  on 
their  part.     In  addition,  many  CNMs  must  carry  mal- 
practice insurance  to  retain  their  employment  and/or 
hospital  privileges.     It  is  simply  not  considered 
viable  or  responsible  to  practice  without  liability 
insurance. 

The  Problem 

Over  half  of  the  nation's  certified  nurse-midwives  have 
lost  their  malpractice  insurance,  and  so  far  no  company  in 
the  insurance  industry  is  willing  to  write  a  replacement 
policy.     In  addition,  more  of  the  variety  of  teroporciry 
insurance  coverages  are  eliminated  by  companies  writing  in 
exclusions  of  nurse-midwives. 
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This  behavior  is  irrational. 

Nurse-Midwives  are  part  of  the  solution  to  the  problem 
of  high-cost  health  care.     Not  only  do  certified  nurse- 
midwives  provide  alternative  cost-effective  care,  they  also 
provide  an  opportunity  for  insurers  to  examine  a  group  of 
health  care  providers  who  are  in  a  low  risk  category 
according  to  available  claims  data  and  evaluate  the  deter- 
minative factors  w>^ich  lead  to  this  favorable  claims  ex- 
perience . 

Summary 

The  insurance  systt-m  is  not  working,     as  a  result 
consumers  are  being  denied  the  right  to  select  care  from 
many  certified  nurse-midwives  and  nurse-midwives  are  being 
deaied  the  right  to  worJc- 

How  can  you  help  us? 

1)  Develop  and  implement  strategies  to  get  the 
insurance  system  working  again. 

2)  Consider  temporary,  <=^mergency  legislation  which 
would  provide  a  federally  sponsored  program  of 
reinsurance.    ACNM  has  identified  a  few  insurance 
coirr^nies  which  are  willing  to  write  insurance  for  a 
portion  of  the  total  necessary  coverage,  however, 
they  c\nnot  because  of  the  unavailability  of  rein- 
surance     (See  attachement  C.) 

Thank  you  very  much  for  this  opportunity  to  tell  our 
story.  I  would  be  happ/  to  answer  any  questions  that  you 
might  have. 
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Attachment  A 

coKmiBmoK  or  nc»is  to  ikpro\^  elj^'te  orrzo^c: 

X  numSft'  of  Studies  have  been  done  which  show  that  care  by 
ce^Jftid  nurse -aidvives  increases  utilisation  of  Prenatal  cara 
'aclll-ies  and  that  such  care  reduces  the  mcioencc  of  low  b...h 
;S!Jht^  preaaturity  and  neonatal  death  and  reduces  the  iirpact  of 
risk  factors,  to  vit: 

o      in  Holmes  County,  KiESissippi r        1571  the  mfant 

mo'tality  rates  had  dropped  from  approximat sly  38  per 
1,000  live  births  to  20  per  1,00-^  live  births,  two  years 
af-er  certified  nurse-aidvives  began  providing  primary 
care  to  preymint  women  as  part  of  a  conanunityjwide  foe 
on  the  health  problems  of  mothers  and  babies. 
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m  a  pilot  ptoject  in  Madera  County,  California, 
established  bv  special  legislation  which  made  nu^se-^ 
aidvives  legal  for  the  duration  of  tha  project,  certified 
nurse-aid  wives  were  introduced  as  the  only  new  variable  m 
the  Countv's  health  care  system.    From  January  1961  to 
Jane  1963* the  prematurity  rate  dropped  from  eleven  percent 
to  6.6  percent  and  the  neonatal  mortality  rate  dropped 
from  23.9  deaths  per  1,000  live  births  to  10.3  deaths  per 
1,000  live  births.    There  was  a  significant  mciease  i^ 
attendance  at  prenatal  clinics  during  the  pilot  project, 
After  -the  program  was  discontinued  due  to  the  California 
Medical  Society's  opposition  to  legelising  nurse- 
aidvifery,  the  prenaturity  rate  increased  by  elmos. 
50  percent  md  tha  neonatal  death  rate  for  mothers  who 
had  no  prenatal  care  elmost  doubled  af-.e-  the  program 
ended.    The  neonatal  death  rate  of  mothe-'S  who  began  pre- 
natal care  m  the  fir Ft  tvo  trimesters  increased 
fourfold.^ 

Between  1S76  and  1977  at  a  clinic  for  teecageis  in  Lincoln 
Hospital  in  New  York  City,  nurse-aifiwif ery  care  brought 
considerable  improvement  in  outcome  measures  such  es 
maternal  weight  gain  and  hematocrit.    The  rate  of  low 
birthweicht  oabies  dropped  from  18.1  percec"  to  6.3 
percent. 

At  Su  Clinica  Familiar  in  Southern  Tex«.s,  where  all 
maternity  cer«  for  normal  mothers  is  provided  by  certified 
nurse-aidwives ,  the  prematurity  rate  m  1974,  two  years 
after  nurse-aiidwif ery  care  began,  was  3.5  percent- 
In  tha  same  year  m  Texas  the  prejnaturity  rate  ^ 
was  7.6  percent  and  for  the  nation  it  wns  7.4  percent. 

A  study  by  the  University  of  Mississippi  Medical  Center 
betvfeen  October  1,  1972  and  April  3D,  197?  showed  taat 
nurse-aidwifery  clients  kept  94  percent  of  tjheduled 
appointments,  conpared  with  80  percent  of  visits  kept  by 
clients  of  the  house  staff  physicians.    It  should  r>e  noted 
that  clients  of  both  physicians  and  nurse-midwiveg  did  no. 
see  ti)e  same  care  providers  at  successive  visits. 
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CNK'i  outftanfiin^  contribution*  to  the  prevention  cf  low 
thwt.  ::ht  have  recently  i>een  hicr.liChted  by  three  Beptrftte  croups 

KAticni.1  Acaoew}'  of  Science's  Institute  of  Medicine ,    tne"  . 
-thern  Governors'  Association  ratJr  Force  on  Infant  Mortalitv,'  and 
Children's  Defense  rund. 

The  Institute  of  Medicine's  Report  Prevertino  Low 
rth*-^*3oht,  as  part  of  its  emphasis  on  iirprovec  access  to 
-jn  -aicare,  calls  for  "wore  reliance,  .on  nurse-nuow;  ves. .  .to 
urease  access  to  prenatal  care  for  htrc-to-reach,  cften 
:h-ris.,  croups.  This  recommcnc^tion  :s  based  on  the  studies  th£t 
^iCBte  that  certified  nurse-auc  *'ives  can  be  particularly 
icctive  in  naneging  the  care  o'  pregnant  women  who,  because  of 
rial  and  economic  factors,  are  more'liXely  to  deliver  low  birth 
.ght  babies. 

The  Southern  Governors'  Association  TasX  Force  on  Infant 
rttlity  echoes  these  reconunendations,  as  does  the  Children's 
fense  Fund's  Manual  on  Providino  Effective  Prenatal  Care 
PC rams  for  Teene.  '  ^ 


Marie  C.  Meglen,  *A  Prototj'pe  of  Health  Services  for  Quality  of 
fe  m  a  Rural  County,  •  Bulletin  of  Nurse-Mi ov'lfer^'.  Jmi,  No.  A 
.oveaber  1972):  1D3-113. 

Barry  S.  Lery,  Frederick  S.  WilJcinson  and  William  M.  Karme, 
reducing  NeonattJ.  Mortality  Rate  with  Nurse-Hidvives , *  American 
Diirnal  of  Obstetrics  and  Gynecology,  109  {January  1,  1971):  51-58. 

K.  Brenda  Doyle  and  Mary  V.  Widhtljc,  "Midvifing  the  Adolescents  at 
-Dcoln  Hospital's  Teen-Age  Clinics, •  Journal  of  Nurse-Midwif e- v, 
3l.   24,  Kc.  4  {July-August,  1979):  27^m  

.  Sr.  Angela  Murdangb,  "Experiences  cf  A  New  Micrant  Health  C.iric," 
omen  and  Sefclth,  Vol.  1,  No.  €  (NovejaDer-December ,  lS7€)t  25-2»', 

.  C.  Slone,  E.  Metberbee,  M.  Daly,  K.  Christensen,  Meclen  and  E. 
jeide.  Effectiveness  of  Certified  Nurse-Mi6wiv«s,  -  Ainerican  Jotrnt.1 
-  P^gtetrics  and  Gynecology.  124  {January  15,  I97€):  177-1E2. 

.    Kationel  Academy  cf  Sciences,  Institute  cf  Medicine,  Preventmo 
ow  Eirthweicht.  Kational  Acadeaty  Press,  Wasbingi.on,  D.C.  1985,  p. 


.  Southern  Regional  T*.sk  Force  on  Infant  Mortality,  Irterim  PcDort, 
outbern  Governors'  As50ciation.    February  24,  19E5* 

.    Rosenbauas,  Sara,  The  Children's  Defense  Fund's  Adelescent 
recnancy  Prevention/Prenatal  Care  Caimaicn,  Wasbiacton.  D-C.  lees. 
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2000  Ptfliuvlvtiu*  Avenut  N  W 

Suite  7100 

NV»hin(iOfl  DC20Q06 


202472- 1  m 


September  4,  1985 


Mr.  Ken  Dyer 
Controller 

American  Nurses'  Association 
2420  Pershing  Rodd 
Kansas  City,  MO  64108 

Re:   American  Nurses'  Association 

Professional /Personal  Liability  Insurance 

Dear  Ken: 

I  am  writing  to  notify  you  that  the  underwriter  of  the  ANA 
Proxessional /Personal  Liability  Insurance  plan  has  decided  to 
exclude  Nurse-Mid  wives  from  the  ANA  plan  coverage  effective 
November  1,  1985. 

The  underwriter  explained  that  "all  the  n  >tice  our  plan  and 
its  applicability  to  nurse-midwife  coverage  in  certain  instances 
has  received  is  forcing  us  to  file  an  amendatory  exclusion 
to  the  policy." 

The  underwriter  has  agreed  to  allow  current  nurse-midwife 
Insureds  to  carry  coverage  up  until  their  individual  renewal 
dates . 

Kirke-Van  Orsdel  will  be  notifying  all  current  insureds  of 
this  change  in  their  premium  due  notices  via  a  letter  and  the 
certificate  rider. 

All  new  insureds  will  bt  made  aware  of  this  change  at  the 
time  of  issuance  with  a  letter  from  KVI. 

I  will  be  wortdng  closely  with  your  staff  In  drafting  all  noiifica- 
tion  materials.   If  you  have  any  comments  regarding  the  wording, 
please  let  me  know. 


SLV/jz  Susan  L.  vickery 

cc:    Ms.  Mary  Rita  Prah,  Executive  Director,  ACNM 
Mr.  Billy  Ellis,  Vice  President,  KVI 
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Attachment  c 

AMERICAN  COLLEGE  OF  NURSE-MID  WIVES 


1522  K  Street.  N  W .  Suite  1120.  Washington.  D  C  20005  202/347-5445 


Certified  Kurse-Hidwives  Request  Federal  Relief 

The  pioblen:  Professional  nurse-midwives  cannot 

practice  without  basic  malpractice 
insurance.  Despite  a  low  incidence  of 
malpractice  claims ,  insurance  companies 
have  made  the  decision  to  cancel  policies 
for  nurse-mi dwives,  refused  to  renew 
exising  policies  and  refused  to  issue  new 
policies. 

Whereas  a  few  insurance  companies  are 
willing  to  write  insurance  for  a  portion 
of  the  total  necessary  coverage  they 
cannot  because  of  the  unavailability  of 
reinsurance. 


The  Solution:         A  federally  sponsored  program  of  rein" 
surance  to  reinsure  a  private  primary 
carrier  of  professional  liability  in- 
surance for  certified  nurse-mi dwives .  In 
addition,  the  federal  government  would  act 
as  guarantor  for  excess  insurance 
coverage. 

.  plexoentation:      Legislation  would  be  passed  to  give  the 
Secretary  of  Health  and  Bumsn  Services 
authority  to  negotiate  with  aCDH  a 
reinsurance  program  for  certified  nurse- 
mi  dwives. 


The  Insurance: 
Part  A 


Part  B 
Part  C 


Temporary  plan: 


Dp  to  $100,000  coverage  provided  by 
private  insurer  and  funded  by  CUM  pre- 
miums. 

$100,000  -  $5  million  reinsurance  pool 
provided  by  federal  reinsurance  financed 
by  CNH  premuims. 

$5  million  -  $10  million  reinsurance  pool 
provided  by  federal  government  and  funded 
by  rollover  of  premuims  from  part  B;  in 
addition,  the  fund  %rould  take  advantage  of 
investments  on  funds  in  part  B.    There  is 
very  little  likelihood  of  spending  any 
funds  from  part  C. 

This  insurance  plan  %^uld  be  in  effect  tor 
one  year  with  the  option  of  being  extended 
by  the  jSecretary  of  Health  and  Human 
Services  if  there  is  no  change  in  availa- 
bility of  reinsurance  from  the  private 
market. 
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Mr.  Florio.  Thank  you  for  a  very  succinct  statement. 
We  are  pleased  to  have  you  back,  Ms.  Cole. 


STATEMENT  OP  EUNICE  R  COLE 


Ms.  Cole.  Thank  you,  Mr.  Chairman. 

I  am  Eunice  Cole,  and  I  am  president  of  the  American  Nurses 
Association-  With  me  today  is  Thomas  Nichols,  legislative  counsel. 

I  am  appearing  today  on  behalf  of  the  185,000  members  of  our 
constituent  State  associations  with  respect  to  a  crisis  situation  that 
is  occurring  in  the  nursing  profession,  namely,  the  imavailability  of 
professional  liability  insurance  for  certified  nurse-midwives. 

First  of  all,  we  would  like  to  commend  the  chairman  and  this 
entire  subcommittee  for  the  timely  manner  in  which  these  hear- 
ings are  being  held.  This  subcommittee  has  always  been  a  strong 
advocate  for  nurses  and  other  practitioners  to  compete  in  the  mar- 
ketplace. In  its  fierce  resistance  to  the  proposed  professions  exemp- 
tions from  the  jurisdiction  of  the  Federal  Trade  Commission,  the 
subcommittee  has  indicated  its  support  of  open  and  fair  competi- 
tion in  the  health  care  industry. 

We  come  before  the  subcommittee  today  to  discuss  another  major 
threat  to  competition.  The  insurance  industry's  decision  to  with- 
hold liability  insurance  from  certified  nurse-midwives  has  altered 
their  ability  to  practice,  and  provide  qualitv  health  care  services. 

The  actions  of  the  insurance  industry  will  have  the  effect  of  de- 
nying access  to  consumers  who  use  the  services  of  nurse-midwives 
and  will  thwart  needed  competitive  forces  in  the  market  for  obstet- 
ric services. 

We  must  come  before  this  subcommittee  to  seek  relief  from  a 
crisis  that  threatens  the  viability  of  the  practice  of  nurse-midwifery 
and  potentially  the  ability  of  all  nurses  to  practice  in  the  communi- 
ty setting. 

Studies  have  shown  that  patients  who  have  been  cared  for  bv 
certified  nurse-midwives  are  satisfied  with  their  care.  Nurse-mid- 
wife services  have  been  documented  to  decrease  the  incidence  of 
low  birth  weight  and  infant  mortality.  Nurse-midwives  have  re- 
duced finaiicifid  barriers  to  care.  Furthermore,  they  provide  quality 
care  at  lower  cost  than  physicians  and  reach  women  and  infants  of 
all  socioeconomic  levels,  especially  those  who  are  in  the  high  risk 
population  category. 

fey  offering  a  lower  cost  alternative,  nurse-midwives  help  to  alle- 
viate inflationcuy  pressures  in  the  health  care  industry. 

We  urge  the  Federal  Government  to  encourage  providers  like 
nurse-midwives  to  m£u*ket  their  services  in  order  to  increase  com- 
petitive forces  in  the  industry. 

The  Reagan  administration  and  the  Congress  have  been  effective 
in  increasing  competition  in  health  care.  Nurse-midwives  have  and 
can  continue  to  facilitate  such  an  effort. 

Mr.  Chairman,  you  have  heard  from  the  American  Colkje  of 
Nurse-Midwives  regarding  their  efforts  to  obtain  liability  insur- 
ance. The  American  Nurses  Association  would  like  to  reaffirm  that 
we  have  explored  with  ACNM  all  options  to  include  nurse-mid- 
wives under  ANA's  personal/professional  liability  insurance  policy 
for  registered  nurses. 
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•1  n®^  current  ANA  plan,  subscribers  are  protected  for  up  to 
?1  million  per  claim,  and  $3  nullion  each  year  in  total  claims.  Be- 
cause the  data  indicates  that  nurses  have  a  very  acceptable  claims 
experience,  and  because  there  is  a  large  pool  of  individuals  covered 
by  the  policy,  the  cost  of  the  premium  is  only  $45  per  year. 

Because  ANA'S  policy  covers  a  large  number  of  nurses  with  a 
relatively  low  claims  experience,  we  believe  that  we  have  the  abili- 
ty to  spread  the  risk  in  such  a  manner  that  the  nurse-midwife  pop- 
ulation could  continue  to  be  subsumed  within  our  covered  group.  In 
fact,  we  believe  that  incorporation  of  the  nurse-midwives  into  a 
larger  policy  was  the  optimal  strategy  with  which  to  address  the 
nurse-midwives  insurance  dilemma. 

The  ANA'S  plan  did  cover  nurse-midwives  practicing  under  state 
practice  statutes.  However,  on  August  30,  ANA's  insurance  admin- 
istrator was  informed  by  the  underwriter  that  nurse-midwives 
would  be  excluded  from  coverage. 

We  were  able  to  negotiate  an  agreement  whereby  ANA's  policy 
would  extend  coverage  to  nurse-midwives  through  October  31  of 
this  year  and  that  all  existing  contracts  would  be  honored  to  their 
dates  of  renewal.  Unfortunately,  ANA  has  been  unable  to  negotiate 
coverage  beyond  that  time. 

We  believe  that  this  hearing  is  a  valuable  first  step  in  addressing 
this  issue.  After  a  sufficient  record  has  been  esteblished,  we  ask 
this  subcommittee  to  seriously  consider  the  possibility  of  Illation 
which  will  adequately  address  this  problem.  We  would  like  to  in- 
vestigate  with  the  subcommittee  the  possibility  of  a  temporary  fed- 
erally sponsored  program  of  reinsurance  with  a  private  carrier  of 
liabmty  insurance  for  nurse-midwives. 

The  American  Nurses  Association  would  envision  a  partnership 
m  which  insurance  coverage  would  be  purchased  in  the  private 
sector  by  individual  nurse-midwives,  with  Federal  involvement  re- 
stricted to  administration  of  the  reinsurance  program. 

Furthermore,  ANA  sees  Federal  intervention  as  a  temporaiy 
measure  until  liability  insurance  becomes  available  from  the  pri- 
vate market,  a  measure  which  would  only  be  extended  if  the  Gov- 
ernment determines  that  there  is  no  change  in  the  availability  of 
reinsurance. 

We  would  like  to  explore  this  idea  with  the  subcommittee  staff  in 
order  to  forge  a  bipartisan  solution  to  the  problem.  Faced  with 
seemmgly  insurmountable  barriers,  we  see  this  as  the  only  viable 
remedy  at  this  time. 

Mr.  Chairman,  these  hearings  represent  what  we  hope  is  the 
light  at  the  end  of  the  tunnel.  We  do  not  come  to  the  Congress  be- 
cause we  want  to,  but  because  we  feel  that  we  must.  We  ask  that 
you  give  serious  consideration  to  our  request  so  that  the  freedom  of 
choice  which  we  all  enjoy  in  this  country  might  continue  without 
barrier  to  those  who  choose  the  services  of  the  certified  nurse-mid- 
wife 

Tnank  you  very  much. 

[The  prepared  statement  of  Ms.  Cole  follows:] 
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TESTIMONY 


of  the 


AMERICAN  NURSES'  ASSOCIATION 


Mr*    Chairman,  I  am  Eunice  Cole,  President  of  the  American 
Nurses'  Association  (ANA).    I  am  appearing  today  on  behalf  of  the 
185,000  members  of  our  constituent  state  associations  with  respect 
to  a  crisis  situation  occurring  within  the  nursing  profession:  the 
unavailability  of  professional  liability  Insurance  for  certified 
nurse  mldwives< 

7e  would  like  to  commend  the  Chairman  and  this  subcommittee 
for  the  timely  manner  in  which  these  hearings  are  being  held. 
This  reinforces  the  fact  that  this  subcommittee  has  always  been  a 
strong  advocate  of  the  ability  of  nurses  and  other  practitioners 
to  compete  in  the  marketplace.     In  its  fierce  resistance  to  the 
proposed  professions  exemption  from  the  Jurisdiction  of  the 
Federal  Trade  Commission,  the  subcommittee  has  indicated  its 
support  of  open  and  fair  competition  in  the  health  care  industry. 
Doubtlessly,  this  action  aided  in  the  lessening  of  price  inflation 
in  the  industry  that  has  been  experienced  in  the  past  few  years. 

We  come  before  the  subcommirtee  today  to  discuss  another 
major  threat  to  free  and  open  competition  in  the  market.  Through 
the  arbitrary  and  capricious  actions  of  the  insurance  industry, 
nurse  midwives,  who  have  prove.i  to  be  cost-effective  providers  of 
health  care  services,  may  be  denied  the  very  opportunity  to 
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practice.  Such  actions  will  have  the  effect  of  denying  access  to 
nurse  mldwives  by  consumers  who  desire  their  services,  and  will 
thwart  needed  competitive  forces  in  the  market  for  obstetric 
services.    The  severity  of  this  crisis  is  such  that  we  must  come 
before  this  subconraittee  in  order  to  seek  relief  from  a  problem 
that  threatens  to  make  obsolete  the  practice  of  nurse  midwifery. 

A  certified  nurse  midwife  (CNM)  is  a  nurse  educated  in  the 
specialty  of  midw* *ery.    Nurse  midwifery  practice  includes 
services  to  normal  healthy  women  and  their  baoies  in  the  areas  of 
prenatal  care,  labor  and  delivery  management,  postpartum  care, 
well-woman  gynecology,  and  normal  newborn  care.    Nurse  midwives 
are  graduates  of  either  certificate  or  masters  degree  programs  in 
educational  programs  affiliated  with  institutions  of  higher 
learning  accredited  by  the  American  College  of  Nurse  Midwives. 
Nurse  midwives  work  in  clinical  collaboration  with  physicians. 
Nurse  midwives  must  have  an  alliance  agreement  and  health  care 
protocols  with  a  physician  in  order  to  practice.    These  agreements 
and  protocols  establish  mechanisms  for  consultation  and  referral 
when  compile* r ions  arise. 

Several  studies  have  shown  that  women  who  have  been  served  by 
certified  nurse-mi dwives  are  satisfied  with  the  safe,  effective 
care  they  receive.     Obstetrical  patients  from  all  socio-economic 
levels  who  obtain  services  in  a  variety  of  settings  have  been 
satisfied  with  the  wide  range  of  family  planning  and  normal 
pregnancy  care  provided  by  CNMs.    Patients  have  expressed 
preference  for  the  great--  ease  of  communication  and  the  increased 
possibility  of  more  patient  conirol  during  delivery  with  nurse 
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midwives.     In  fact,  one  study  found  that  nor.e  of  the  patients  who 
h».d  been  delivered  by  &  CNM  would  have  preferred  to  have  been 
delivered  by  an  obstetrician.     In  another  study,  while  patients  in 
a  large  health  maintenance  organization  ezpresssed  general 
satisfaction  with  the  care  they  received  from  both  obstetricians 
and  CNlls»  the  nurse  midwifery  patients  were  significantly  more 
likely  to  be  very  satisfied  with  and  very  confident  in  their 
providers* 

Perhaps  the  major  impact  that  nurse  midwives  have  had  on  the 
health  care  delivery  system  is  the  reduction  of  financial  barriers 
to  care.    Since  they  provide  care  at  lower  cost  than  physicians, 
they  have  made  prenatal,*  labor  and  delivery,  and  postnatal 
services  increasingly  available  to  poor  patients.     Similarly,  CNMs 
have  long  been  recognized  for  lowering  geographic  barriers  to 
care.    Nurse  midwives  often  practice  in  rural  and  inner  city  areas 
where  no  other  alternative  exists.    There  are  many  instances  m 
which  CWs  represent  the  sole  oractitioner  m  a  given  area.  The 
unavailability  of  nurse  midwifery  services  m  some  locations  would 
result  m  the  denia.1  of  access  to  needed  obstetrical  services  to 
many  of  our  most  vulnerable  citizens. 

Studies  have  shown  that  certified  nurse  midwife  care  costs 
are  considerably  less  than  physician  care.    The  average  salary  of 
a  CNM  was  $24,000  m  1983,  while  the  mean  net  income  of  obstetri- 
cians m  1983  was  $119,900.     Other  evidence  exists  that  length  of 
stay  is  shorter  for  clients  of  CNMs  than  for  obstetricians , 
although  CNMs  tend  to  cars  for  ^;omen  with  less  complications. 
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It  *s  safe  to  assume,  cherefore.  that  nurse  midwives  are  i.ble  to 
deliver  those  services  for  which  they  are  qualified  at  less  cost 
to  the  purchaser  of  those  services. 

Nurse  midwives  have  proven  themselves  to  be  cost-effective 
providers  who  have  greatly  contributed  to  Improved  access  for 
underserved  populations.    At  a  time  when  health  care  expenditures 
in  the  U.S.     account  for  over  ten  percent  of  the  Gross  National 
Product,  any  provider  willing  to  supply  health  care  at  a  lower 
price  should  be  a  welcome  addition  to  the  market.    Nurse  midwives 
offer  a  lower  cost  alternative  and  can  aid  m  arlleviating 
inflationary  pressures  in  the  health  care  industry.    The  federal 
government  should  encourage  providers  like  nurse  midwives  to 
market  their  services  in  order  to  increase  competitive  forces  in 
the  industry.    The  Reagan  Administration  and  the  Congress  have 
been  effective  m  recent  years  ±n  increasing  competition  in  health 
care;  increased  use  of  nurse  midwives  has  and  can  continue  to 
demonstrate  such  an  effort.     The  last  thing  the  federal  government 
should  want  is  for  providers  like  nurse  midwives  to  be  precluded 
from  offering  their  services.    TThat  the  health  care  market  needs 
IS  more  competition,  not  less. 

Regrettably,  a  series  of  events  has  occurred  which  threatens 
the  very  ability  of  nurse  midwives  to  continue  their  practices. 
Since  July  1984,  approximately  1,400  CN?is  had  malpratice 
insurance  coverage  under  a  blanket  policy  through  the  American 
College  of  Nurse  Midwives  (aCNM)  written  by  the  Mutual  Fire, 
Marine  a  Inland  Insurance  Company  (Mutual).     Unfortunately,  the 
company  notified  aCN?.!  m  May  1985,  that  their  rnalpraccice 
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insurance  policy  would  not  be  renewed  on  July  1,  1985.  General 
conditions  in  the  insurance  industry  were  the  basis  of  the 
nonrenewal,  not  the  performance  of  the  nurse  midwives.     In  fact, 
lawsuits  have  been  filed  against  only  six  percent  of  all  nurse 
midwives,  as  compared  with  sixty  percent  of  all  obstetricians. 
While  there  is  concern  within  the  insurance  industry  over  the 
large  issue  of  malpractice  coverage  of  obstetrical  care,  there  is 
no  rational  reason  to  single  out  the  nurse  midwives  for  exclusion 
from  coverage.    Nurse  midwives,  who  enjoy  a  low  incidence  of 
malpractice  claims,  should  not  have  to  bear  the  brunt  of  concerns 
surrounding  medical  malpractice,  and  neither  should  those  patients 
who  desire  the  services  of  a  CNM. 

In  light  of  this  action,  the  ACNM  contacted  17  insurance 
companies,  the  bulk  of  those  insurers  who  underwrite  malpractice 
insurance,  seeking  coverage.    Every  company  turned  down  their 
request.    Various  appeals  to  individual  insurance  companies 
emphasizing  the  low  risk  of  nurse  midwife  practice  have  been  made 
and  rejected.     State  insurance  commissioners  and  other  state 
officials  hixve  also  been  solicited,  but  only  the  state  of  New 
Jersey  has  responded  wit:i  an  offer  of  insurance  from  a  private 
carrier. 

Several  other  options  exist  for  CNMs ,  but  are  unacceptable 
for  various  reasons.     In  some  siates,  individual  nurse  midwives 
have  found  coverage* through  an  insurer  such  as  a  physician-owned 
company,  but  such  coverage  usually   involves  practice  restrictions, 

IS  expensive,  and  covers  only  a  handful  of  CMMs.  Some  state  have 
extended  joint  underwriting  authority  (JUA)  to  include  nurse 


120 

ERIC 


115 


-  6 


midwives.     H[owever,  anxicipared  premium  levels  would  be  too  high 
considering  the  annual  salary  of  CNlls  of  $25,000.    The  same 
argument  applies  to  the  possibility  of  self-insurance,  as  the 
costs,  relative  to  the  annual  income  of  a  nurse  midwife,  would  be 
prohibitive.    While  these  options  hold  the  potential  for  dealing 
with  the  crista  of  availability  of  insurance  for  CNMs,  they  do  not 
address  the  equally  troublesome  problem  of  af f ordability  of 
insurance.    Nurse  midwives  and  their  patients  cannot  he  expected 
to  absorb  enormous  insurance  premiums  if  the  current  levels  of 
access  and  aff ordability  are  to  he  maintained.    While  we  will 
continue  to  explore  these  options,  they  do  not  appear  to  he 
realistic  solutions  to  the  current  crisis. 

Paced  with  the  aforementioned  untenable  options,  the  American 
Nurf^es*  Associaton  decided  to  explore  the  option  of  including 
nurse  midwives  under  its  personal/professional  liability  insurance 
policy  for  all  registered  nurses.     ANA  has  been  providing 
malpractice  liability  coverage  for  nurses  since  1951.    Under  zhe 
current  ANA  Professional/Personal  Liability  Protection  Plan, 
subscribers  are  protected  for  up  to  SI  million  per  claim  and  $3 
million  each  year  m  total  claims.     The  policy  covers  all  nurses 
practicing  within  the  scope  of  the  state  nurse  practice  act, 
regardless  of  specialty,  including  nurses  m  expanded  practice 
such  as  nurse  practitioners  and  clinical  nurse  specialists. 
Because  the  data  indicates  that  nurses  have  a  very  acceptable 
claims  experience  and  because  there  is  a  large  pool  of  individuals 
covered  by  the  policy,  the  cost  of  the  premium  is  only  S45  per  year 
By  most  standards  of  the  insurance  industry,  this  price  is  low. 
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In  July  1985,  the  ANA  contacted  our  underwriter  regarding 
coverage  of  nurse  midwives  under  our  policy.    As  this  policy 
covered  a  large  number  of  nurses  with  a  relatively  low  risk 
experience,  we  believed  chat  we  had  the  ability  to  spread  the  risk 
in  such  a  manner  that  the  nurse  midwife  population  could  be 
subsumed  within  our  covered  group.    In  Hact,  we  believed  that 
incorporation  of  the  nurse  midwives  into  a  larger  policy  was  the 
optimal  way,  under  the  circumstances,  to  address  the  access  to 
insurance  dilemma.    While  it  might  have  resulted  in  somewhat 
higher  premiums  for  all  subscribers,  the  future  of  nurse  midwifery 
is  important  enough  to  take  that  risk. 

ANA  began  marketing  its  coverage  to  the  CNM  population, 
informing  them  of  our  scope  of  coverage  and  low  premium.  Our 
administrator  indicated  that  &  substantial  number  of  nurse 
midwives  signed  up  for  coverage  under  the  ANA  policy.    Just  when 
we  thought  that  a  reasonable  solution  to  the  problem  might  exist, 
our  insurance  administrator  informed  us  on  August  30,  that  we 
would  be  forced  to  exclude  nurse  midwives  from  our  policy.  While 
we  were  able  to  negotib.te  an  agreement  whereby  CNMs  could  sign  up 
until  November  1,  1985,  and  that  all  existing  contracts  would  be 
honored  for  their  duration  of  one  year,  we  could  no  longer  provide 
liability  coverage  for  the  nurse  midwives  after  that  date.  We 
were  gravely  disappointed  with  the  decision  that  the  proposed 
solution  had  not  proven  successful  in  the  long  term. 

Mr.    chairman,  we  can  only  conclude  that  there  is  something 
wrong  with  an  industry  m  which  health  care  practitioners,  who 
provide  cost-effective  services  and  improve  access  to  vulnerable 
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populations,  cannot  gam  adequate  malpractice  coverage.     It  seems 
particularly  unfair  when  other  practitioners,  with  much  higher 
rates  of  litigation,  have  not  had  their  coverage  terminated.  It 
becomes  even  more  egregious  when  an  obviously  rational  option  like 
pooling  thtt  risk  of  nurae  midwives  with  all  other  nurses  is 
rejected.    We  are  dealing  with  a  system  that  is  fundamentally 
flawed  and  in  need  of  serious  examination  and  remedial  action* 

Mr.  Chairman,  this  crisis  will  seriously  erode  consumer 
choice,  is  disastrous  in  terms  of  competition  in  the  health  care 
mduPtry,  and  reflects  serious  problems  within  the  insurance 
industry.    We  believe  that  we  have  no  other  choice  but  to  come  to 
Congress  with  a  request  for  relief.    We  would  not  make  this 
request  if  this  was  not  an  alarming  problem,  for  which  all 
possible  options  have  been  explored  and  rejected.  Moreover, 
this  is  a  national  problem,  as  the  country  is  faced  with  the 
potential  of  losing  a  well  respected,  necessary  provider  of  health 
care, 

'¥e  believe  this  hearing  is  a  valuable  first  step  m 
addressing  this  issue.     After  a  sufficient  record  has  been  esta- 
blished, we  ask  that  this  subcommittee  seriously  consider  the 
possibility  of  legislation  which  will  adequately  address  this 
problem.     We  would  like  to  investigate  with  the  subcommittee  the 
possibility  of  a  temporary,  federally  sponsored  program  of  rein- 
surance wit^  a  orivate  carrier  of  liability  insurance  for  nurse 
midwives.     ic  addition,  the  federal  government  would  act  as 
guctrantor  for  excess  insurance  coverage. 
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This  would  involve  a  partnership  in  which  the  first  level  of 
insurance  coverage  would  be  purchased  by  individual  nurse  midwives 
with  federal  involvement  only  when  necessary.    Moreover,  this  is 
only  a  temporary  measure  until  liability  insurance  becomes 
available  from  the  private  market,  and  would  only  be  extended  if 
the  government  determines  that  there  is  no  change  in  availability 
of  reinsurance  fror»  the  private  sectoi^.    We  would  like  to  further 
refine  this  idea  with  the  subcommittee  staff  in  order  to  forge  a 
bipartisan  solution  to  the  problem.    Regrettably,  at  this  point, 
we  see  this  as  the  only  viable  rerao'^y  to  this  unfortunate 
predicament* 

Mr.    Chairman,  these  hearings  represent  what  we  hope  is  the 
beginning  of  the  end  of  this  tragic  situation.    We  do  not  come  to 
the  Congress  because  we  want  to,  but  because  we  must.    We  ask  that 
you  give  serious  consideration  to  our  request,  so  that  women 
continue  to  have  the  freedom  to  choose  the  provider  of  their 
choice.    Without  Congressional  action,  we  fear  such  a  choice  will 
no  longer  exist. 
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Mr.  Plorio.  Thank  you  very  much.  Mr.  Pressman. 

STATEMENT  OF  HYMAN  A.  PRESSMAN 
Mr.  Prmsman.  Mr.  Chairman  and  members  of  the  committee,  I 
am  Hyman  Pressman,  city  comptroller  of  the  city  of  Baltimore 
iQ^r?"  ^  ''^^  comptroller  of  Baltimore  City  in 

I  removed  politics  from  the  purchase  of  insurance  and  initiat- 
ed competitive  bidding,  thereby  saving  as  much  as  40  percent  on 
our  premiums. 

Now  we  have  run  into  a  problem  which  is  not  our  own  doing  but 
the  fault  of  the  insurance  mdustry. 

•  S^ii^u'*  ^^^'^  master  property  insurance,  which  cost  $315,000 
m  1984,  has  been  raised  to  cost  $1,700,000  in  1985.  In  addition,  we 
have  been  unable  to  get  any  company  to  write  fidelity  bondinjr  for 
our  employees.  * 

Another  Maryland  city,  Sykesville,  has  been  unable  to  obtain  li- 
ability msurance.  Various  officials  in  Sykesville  have  resigned 
rather  than  to  take  a  chance  on  being  held  personally  liable  be- 
cause of  the  failure  to  obtain  insurance. 

In  many  instances,  insurance  companies  have  refused  to  provide 
any  type  of  msurance  for  a  municipality.  There  are  already  too 
^  w^/*^"  55"*^^  discourage  competent  people  from  runniiig  for 
pubhc  ofBce.  The  danger  of  being  held  personally  responsible  be- 
cause of  the  faUure  to  obtain  insurance  could  further  discourage 
potential  office  holders,  thereby  undermining  the  chances  of  Bet- 
ting good  government.  * 

As  has  Been  pointed  out,  insurance  companies  collect  premiums 
and  mvest.  Thus,  they  depend  on  investment  income  to  help  pay 
for  losses  In  recent  years,  inflation  and  high  returns  on  invSt- 
ments  enticed  msurance  companies  to  disregard  sound  underwri1> 
mg  principles  m  order  to  cash  in  on  investment  opportunity.  They 
concentrated  more  and  more  on  getting  more  business  so  they 
could  invest  the  premiums,  and  less  and  less  on  prudent  practices 

Stated  more  succmctly,  they  gambled  and  lost,  and  now  they 
want  the  pubhc  to  pay  for  their  unprudence  by  paying  higher  ore- 
miwns  They  want  to  make  up  1984  losses  in  a  great  b^  h^riy 

We  have  a  chart  here  that  we  would  like  the  committee  to  look 
at.  It  IS  just  remarkable  what  a  good  record  we  have  had  on  this 
same  policy  that  they  mcreased  from  $315,000  to  $1,700,000 

In  the  18  years  before  1985,  which  are  the  years  that  are  now 
t«^aif;»  J^^^^.^  *o   insurance   companies  totaled 

Jb,d0»,b40.  amms  paid  by  msurance  companies,  believe  it  or  not, 

t:r!mi^i.Tj^,ot'  ""^  P"^-"^"" 

Now,  under  this  record,  the  insurance  company  that  insured  the 
city  on  tills  property  insurance  made  a  profit  of  $5,803,640,  plus  in- 
vestment income  on  the  full  $6,309,640.  Yet,  they  dare  to  increase 
our  msurance  premium  from  $315,000  to  $1,700,000. 

The  insurance  companies  made  this  huge  profit  and  then  they 
around  and  increase  our  premium  to  the  great  extent  that 
they  did. 

Now,  we  had  a  big  fire  in  1985.  The  claim  hasn't  been  settled, 
but  we  estimate  that  the  claim  settlement  will  be  about  $3,300,000 
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Apparently,  the  insurance  company  wishes  to  disregard  the  18-year 
record  of  negligible  losses  and  to  concentrate  on  the  1985  fire. 

It  seems  to  me  that  this  record  points  up  the  need  for  a  congres- 
sional investigation  which  could  lead  to  the  establishment  of  a  Fed- 
eral regulatory  agency  to  regulate  the  insurance  industry.  The  in- 
surance industry  is  abusing  the  public  and  getting  away  with  ^t. 

The  duty  of  Congress  is  clear.  The  Congress  that  enacted  the 
antitrust  acts,  the  civil  rights  acts,  the  community  service  acts,  the 
Truth  in  Lending  Act  and  the  Consumer  Protection  Act  should 
come  to  the  aid  of  municipalities.  States,  nursing  homos,  hospitals, 
and  anyone  else  who  is  being  abused  by  insurance  companies. 

Mr.  Florio.  Thank  you  very  much. 

Mr.  Kopke. 

STATEMENT  OF  RICHARD  KOPKE 
Mr.  Kopke.  My  name  is  Richard  Kopke.  I  am  currently  repre- 
senting the  New  York  State  Housing  Authorities  as  chairman  of 
the  New  York  State  Association  of  Renewal  and  Housing  Officials 
[NYSARHO]  Insurance  Committee.  I  am  also  the  executive  director 
of  an  Upstate  New  York  Housing  Authority. 

The  committee  has  been  charged  in  New  York  State  with  review- 
ing tne  alternative  possibilities  for  liability  insurancing  resulting 
from  the  scarcity  of  policies  offered  currently  to  housing  authori- 
ties 

We  have  looked  into  primary  coverage  with  carriers  and  paying 
their  high  premiums.  We  have  looked  into  large  deductibles  with 
excess  insurance,  acting  as  our  own  agents,  in  essence,  for  the  pri- 
mary coverage;  self-funded  programs,  a  pooling  program;  self-insur- 
ance; and  any  combination  of  the  above.  ,  t 

The  Housing  Authorities  in  past  years,  namely,  our  own,  which  1 
use  as  an  example,  was  paying  2  to  5  percent  of  our  operating 
income  for  all  insurances,  all  premiums  for  insurances.  This  year 
we  are  faced  with  paying  20  to  25  percent  of  our  operating  income 
for  insurance  premiums.  i     j      i.  j 

In  our  town  that  represents  an  increase  to  our  already  astound- 
ing operating  deficit  of  $584,000.  We  are  a  relatively  small  housmg 
authority,  that  being  1,700  apartments.  The  deficit  now  has  jumped 
to  $824,000.  This  obviously  will  result  in  deep  cuts  m  our  services 
being  offered  to  our  tenants. 

The  only  manner  we  have  to  generate  mcome  is  through  rents, 
which  are  fixed  at  30  percent  of  a  tenant's  income,  fixed  by  the  De- 
partment of  Housing  and  Urban  Development;  interest  earned  on 
our  investments;  and  our  Federal  operating  subsidy,  which  is  estab- 
lished by  a  fixed  formula,  again  by  HUD. 

This  formula  has  resulted  in  a  decreasmg  subsidy  over  the  past 
10  years  to  housing  authorities  in  general. 

The  problem  of  fixed  income,  limited  ability  to  decrease  our  oper- 
ating expenses,  and  the  decrease  in  Federal  subsidies  leaves  us  m 
quite  a  bind,  needless  to  say,  at  the  housing  authority  level  m  New 
York  State,  which  I  am  sure  is  similar  throughout  the  country. 

I  bring  as  an  example  a  situation  that  our  housing  authority  has 
gone  through  in  our  own  attempts  to  obtain  insurance.  In  1982 
through  1B85,  our  loss  ratio  was  artificially  inflated  due  to  the  un- 
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characteristically  low  premium  rate  that  was  offered  by  our  last 
^^^L,*"^*  premium  rate  was  about  $8.50  per  apartment  per 
year.  "Hw  low  rate  was  the  result  of  a  desire  by  the  carriers  to 
obtain  fands  to  mvest  at  the  time  of  the  high  interest  market 

In  addition,  the  amount  of  ftmds  reserved  fbr  fiiture  settlements 
for  ootetandmg  clauna  was  nearly  10  times  the  dollar  amount  that 
hasactually  been  paid  for  claims  that  are  closed. 

The  premium  rate  for  our  housing  authority  for  1978  to  1981  for 
comprehensive  general  liabiUty  was  approximately  $22.  That  was 
SloPr*"io^o?^xi°  past  3  years.  The  loss  ratio  experienced  in 
ia»^  to  1985  by  the  current  carrier  is  approximately  293  percent 
For  every  dollar  in  premiums,  they  lost  ahnost  $3  in  losses 

Using  the  1978  and  1981  figures,  however,  of  $22  per  unit,  there 
would  have  been  nearly  no  loss  whatsoever.  Thus  it  appears  that 
the  msurance  company's  decision  to  offer  a  reduced  premium  rate 
was  a  miscalculation  and  the  housing  authorities  arc  now  oavinff 
for  that  particular  decision. 

The  reaction  by  the  housing  authorities  must  be  to  cut  our  ex- 
penses anywhere  we  can.  The  alternatives  are  our  staff  and  com- 
munity services. 

Services  that  we  are  looking  reluctantly  at  reducing  are:  no 
longer  permittmfe  ublic  housing  authority  space  to  be  used  by 
oommumty  f^'nctioiio  such  as  Boy  Scouts,  Girl  Scouts,  Cooperative 
Extension  and  Education  Programs;  elimrnating  day  care  services; 
eliminating  Federal  Commodities  Distribution  Program,  which 
bnngs  a  lot  of  folks  to  our  sites;  eliminating  the  sponsorship  and 
space  for  meal  sites  for  senior  citizens  and  nutrition  programs; 
elmunating  the  use  of  pubUc  housing  authority  playgrounds  by  its 
tenants;  reducing  construction  and  rehabilitation  activities  to  a 
bare  minimum;  and  we  are  considering  strongly  only  accepting 
new  tenants  on  an  emergency  basis  in  order  to  reduce  the  number 
ot  people  that  have  an  opportunity  for  a  liability  claim  on  our 
property. 

In  summary,  the  reducing  of  servicen  must  be  avoided  if  at  all 
possible.  The  prime  objective  of  public  housing  authorities  is  to 
serve  the  needs  of  low  and  moderate  income  families  and  senior 
citizens.  <^*""i 

The  organization  I  represent  and  the  housing  authorities  in  New 
York  Stete  stand  ready  to  assist  the  subcommittee  in  any  way  we 
can  to  help  in  solving  this  problem. 

Thank  you. 

[Testimony  resumes     p.  177.] 

[The  prepared  statement  of  Mr.  Kopke  with  attachments  follows:] 
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N  Y  S  A  R  H  O 


NEW  YORK  STATE  ASSOCIATION  OF  RENEWAL  ft  HOUSING  OFFICIALS.  iNC 

STATE  OfFlCE  .  100  STATE  STREET  .  ALBANY  N  Y  12207  .  463-  ' 

September  18,  1985 


U.S.  House  of  Representatives 
Committee  on  Energy  &  Commerce 
Subconunittee  on  Commerce,  Tranportation 

&  Tourism 
Mr.  James  J.  Florio,  Chairman 
Rayburn  House  Office  Building 
Washington,  D.C.  20515 


Dear  Committee  Members: 

As  Chairman  of  the  Ad  Hoc  Insurance  Committee  for  the 
New  York  State  Association  of  Renewal  &  Housing  Officials, 
Inc, ,  I  would  like  to  thank  the  Subcommittee  for  offering 
me  the  opportunity  to  express  the  concerns  of  Public 
Housing  Authorities  as  to  the  scarcity  and  high  premium 
costs  for  Comprehensive  General  Liability. 

The  Annual  Contributions  Contract  entered  into  between 
HUD  and  all  federally  subsidized  Public  Housing  Authorities 
(PHA's),  requires  that  PHA's  obtain  Comprehensive  General 
Liability  (CGL)  insurance  for  it's  properties.    Until  1985, 
this  requirement  was  not  difficult  for  us  to  comply  with 
and  represented  anywhere  from  a  low  of  2  to  3%,  to  a  high 
of  4  to  5i  of  our  rental  income  before  subsidy  for  all 
insurance  for  our  PHA's.     However,  the  most  recent  premium 
quotes  received  by  NYSARHO  through  an  open-competitive  bid, 
reflect  a  1500%  increase  in  CGL  insurance  rates  and,  there- 
fore, would  significantly  alter  our  operating  budgets  for 
insurance  premiums  of  from  20-25%  of  rental  income  before 
subsidy. 

For  the  Schenectady  Housing  Authority,   the  unanticipated 
increase  in  premiums  of  $240,000,  increased  an  already  high 
operating  deficit  of  $584,000  to  $824,000.     As  a  not-for- 
profit  municipal  corporation,  the  PHA's  operate  under  strict 
State  and  Federal  regulations. 


iVNO*  S  OAVlOSON  limm 
ClAACNCE  E  mcQivl 


C(in<til'>CI  »f  M»yOf»  (Otf  MuKCiM'  OHiCMll  Mtlional  AttOOCUCn  Ot  Houtinfl 
i  MiM)*  All«nl>c  RlB>on«)  C(>unca  (NAHHO)  an*  Ntlional  Hou«ln«  Con»trtnc«  * 
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The  only  manner  we  have  of  generating  income  is  the  rents  and  the 
investment  of  those  rents  on  a  short-term  basis.     The  rental  rates 
are  pre-determined  and  controlled  by  the  Federal  Department  of  HUD 
(for  Federal  Housing  Projects)  and  PHA's  are  not  permitted  to  adjust 
or  modify  the  HUD-determined  rental  which  is  basically  30%  of  an 
applicants  family  mcon.e. 

The  only  other  source  of  income  which  is  able  to  offset  operating 
expenses,  is  the  federal  operating  subsidy  which  is  determined  by 
a  fixed  HUD  formula  based  on  a  summary  of  budget  data  and  nustifi- 
cations  for  expenses.    The  subsidy  formula,  over  the  years,  has 
been  sub]ect  to  various  modifications  by  each  administration  and 
resulted  in  proportionally  less  subsidy  as  compared  to  rental 
income . 

The  hard  facts  of  fixed  rental  income,  limited  return  on  investments, 
and  dwindling  federal  subsidies,  do  not  leave  Public  Housing  Autho- 
rities much  alternatives  as  to  how  to  reduce  operating  losses  other 
than  by  cutting  services  to  the  very  clients  we  are  attempting  to 
assist;  the  low  and  moderate  income  families  and  elderly  citizens. 

The  NYSARHO  Insurance  Committee  has  made  an  earnest  attempt  to  obtain 
CGL  at  a  reasonable  rate  for  PHA's  in  New  York  State  but  with  little 
success,  unfortunately.     It  appears  that  a  variety  of  reasons  abound 
tor  the  lack  of  interest  in  writing  insurance  for  PHA's: 

1.  High  loss  ratio 

2.  Bid  business  unattractive 

3.  Risk  factor  of  municipal  businesses 

4.  Increasing  awards  (by  juries)   for  damages 

The  above  arguments  have  been  investigated  and  reviewed  by  the  NYSARHO 
Insurance  Committee  and  the  following  response  is  offered: 

1.    The  high  loss  ratio  reflected  by  the  risk  experience 
summary  for  the  period  August  1,  1982  through  August 
1,  1985,  IS  artificially  inflated  due  to  the  uncharac- 
teristically low  premium  rate  (average  of  $8.65  per 
housing  unit)  offered  by  the  last  carrier.     The  low 
rate  was  a  result  of  the  desire  of  the  carriers  to 
obtain  funds  quickly  for  investment  purposes  in  a  high 
interest  market.     Low  premium  rates  would  be  offset  by 
high  interest  earned  on  investments.     In  addition,  the 
amount  of  funds  reserved  for  future  settlement  of  out- 
standing claims  is  nearly  10  times  the  dollar  amount 
that  has  actually  been  paid  to  claimant  on  closed  cases. 


ERIC 


>  1 


124 


Mr,  James  J.  Florio 
I     September  18,  1965 
Page  3 


The  premium  rates  for  the  Schenectady  Housing  Authority  for 
March  1,   1978  to  March  1,   1981  for  CGL  insurance  was  approxi- 
mately $21.50  per  unit  pei  year.    The  loss  ratio  experienced 
by  the  82/85  CGL  carrier  for  the  PHA's  active  (approximately 
60)   m  this  NYSARHO  group  insurance  program  was  293%.  This 
means  that  for  each  $1.00  m  premiumsr  the  carrier  anticipates 
losing  $2.93  if  all  current  claims  were  settled  for  the  amount 
the  carrier  reserved.     Using  the  carrier's  figures  of  $3,464,558 
m  losses  for  a  coverage  period  of  August  1,  1982  to    August  1, 
1985,  at  an  earned  premium  of  $1,179,252   (thus  the  293%  loss). 
It  would  compute  that  an  average  of  $8.36  per  unit  was  charged 
by  the  carrier.     If  the  1978/81  rate  of  $21.45  had  been  used, 
the  earned  premium  would  have  been  $3,166,771.     It  appears  that 
the  insurance  companies'  decision  to  offer  a  reduced  premium 
rate  m  1982/85  was  a  miscalculation  that  the  PHA's  are  paying 
for  now  many  times  over. 

2.  The  Federal  and  State  regulation  require  that  PHA's  competitively 
bid  for  thiir  insurance  needs.     Unless  the  government  regulations 
are  changed,  there  is  little  individual  PHA's  can  do  about  the 
bidding  requirements  except  insure  the  bids  are  prepared  with  a 
thorough  understanding  of  the  current  and  projected  insurance 
mar)cet . 

3.  Good  business  ^^r^ctices  obviously  encourage  a  profit-making 
entity  to  invest  \';s  efforts  and  assets  m  a  venture  that  will 
have  the  greatest  return  for  its  investment.     There  appears  to 

be  an  ample  number  of  let*?  risky  businesses  m  the  market  looking 
for  insurance  that  insurance  companies  prefer  to  write  at  the 
expense  of  PHA's.     Current  legislation  does  not  require,  as  it 
does  for  automobile  insurance r   that  insurance  companies  must 
write  a  certain  amount  for  more  "risky"  clients.     Until  there 
IS  an  incentive,  be  it  either  financial  or  legislative,  for 
carriers  to  become  remvolved  m  municipal  business,  it  will 
remain  expensive  or  impossible  for  PHA's  to  secure  Comprehensive 
General  Liability  Insurance. 

4.  A  brief  reviev  of  the  damages  being  awarded  on  liability  claims 
by  juries  woul ?  justify  an  insurance  companies  reluctance  to 
write  municipal  business.     There  have  been  proposals  by  both 
the  insurance  ii dustry  and  municipal  organizations  to  establish 
legislation  for  limits  or  a  "cap"  of  $150,000  per  claimant  and 
$4  50,000  per  occurrence  to  reduce  the  maximum  exposure  of  public 
entities.    Th  >se    'caps'*  would  understandably  vary  from    state  to 
state  and  vrould  not  apply  to  wrongful  death  and  intentional  torts. 
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Further,  in  the  Court  of  Claims  Act  of  1929,  a  Special  Court  was 
established  to  hear  claims  against  the  stati  gov«nment  in  Non- 
jury trials.     It  has  been  noted  that  judges  tend  to  award  more 
T^^r.^?^^'*'"^^!K  and,  perhaps  legislation  could  aid 

ie%n^:j'^^;;Ln'i;^nt?"'''"'        ^  — 

The  above  coinments  are  offered  as  observations  only  and  have  not 
been  reviewed  indepth  by  the  NYSARHO  Insurance  ComJIit tee  ar this 

lo  l^tlV  ^l^K^"""  Housing  Authorities,  with  their  limited  power 
eXD^nses     K^i^^*""  operating  income  and  many  of  their  operating 
^n^cf  L*'^^''*','""  controlled  to  a  great  degree  brFederal 

and  State  regulations,  have  few  options  in  reacting  to  rising 
r^roi''?  «^P^""»-     Authorities  will  be  forced  to  make  cuts  in  the 
k?!k      ^t'^^'^t®  services  and  staffing  in  order  to  reduce  expenses 

Jn'o^deJ'  h'r.'K^"'^  '"^^  ^"-'^^y        ^^^^"^  our^e^nants. 

we  muft  M^ft  ^'^P^S""  to  future  liability  claims  be  reduced, 
we  must  limit  or  eliminate  many  services  now  offered  at  no  chara4 
or  miniiral  cost  to  tenants,  such  as;  cnarge 

-  elimination  of  community  activities  such  as  boy  scout  and 
girl  scout  meetings  on  PHA  properties 

'    ni-'"Kll!^i°^°^'^^y  programs  of  fed  to  tenants  and 

neighborhood  families 

-  eliminate  participation  in  the  Federal  Commodities  Dis- 
to^PHA  s^ter^"""  ^^^^  ^""^"^  ^^""^^  numbers  of  individuals 

-  no  longer  offer  a  mealsite  location  for  Senior  Citizen 
Nutrition  Programs 

-  eliminate  use  of  playground  facilities  by  tenants 

-  reduce  construction  and  rehabilitation  activities 

'    fo"".;^^^  consider  restricting  new  applications  for  housing 
to  emergencies  only  to  reduce  the  number  of  tenants,  thus 
reducing  the  liability  exposure 

actions  are  not  attractive  options  but  must  be 

^te^?!a"^^fbif  '°        8elf-insure§.     The  exposure  L 

potential  liability  losses  must  be  Carefully  considered  if  we  are 
reasnn.M  ^'^'f''^  Comprehensive  General  Liability  insurance  at  a 
InH  ro«m      I  '^^^  elimination  or  reduction  in  tenant  services 

and  community  activities  is  in  direct  conflict  with  the  very  purpose 
of  public  housing  and  should  be  avoided,  if  at  all  possible  It 
fie?S\n^f5«^^":;"^  ob:ectif.s  for  those  of    us  in  the  housing 
field  to  offe-  a  decent,  safe  and  sanitary  environment  in  which  to 
live  for  low  and  moderate  income  families  and  senior  citizens. 

The  Member  Housing  Authorities  of  the  New  York  State  Association 
of  Renewal  and  Housing  Officials  stand  ready  and  willing  to  assist 
the  Subcommittee  on  Commerce,  Transportation  and  Tourism  in  their 
investigation  into  the  problems  of  obtaining  insurance  at  reasonable 
rates  for  Public  Housing  Authorities, 

Very  truly  yours. 

Richard  R.  Kopke,  Chairman 
Ad  Hoc  Insurance  Committee, 
NYSARHO 

Executive  Director. 
^  Schenectady  Housing  Authority 

FRir   ^5"^^®  0-87-5 
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SUBCOMMintC  ON  COMMERCE  TRANSPORTATION  AND  TDURtSM 

WaftHnron.  M  20515 
September  11,  1985 


Mr.  Richard  Kopke 

Chairman  'yt^.  . 

\d  hoc  Insurance  Committee  \y       ^'Oy    a  ^-C^ 

New  York  State  Association  of  Renewal  X'?;'/      ^    '  A''/- 

&  Housing  Officials,  Inc.  X^^^TrrT?? 
375  Broadway  ^  T  ----^ 

Schenectady,   New  York  12305 

Dear  Mr.  Kopke: 

The  Subcommittee  on  Commerc:;,  Transportation  and  Tourism  will 
hold  a  hearing  on  Thursday.  September  19,  1985  to  examine  the 
problems  purchasers  of  Insuranc    are  experiencing  because  of  the 
overall  scarcity  and  high  cost  of  property-casualty  liability 
coverage.     The  hearing  will  commence  at  9:30  a.m.   In  the  Rayburr 
House  Office  Building  In  a  room  to  be  announced. 

This  letter  Is  to  request  that  you  appear  at  the  hearing  to 
testify  regarding  the  problems  that  state  housing  authorities  are 
having  in  obtaining  adequate  and  affordable  liability  coverage. 
The  Subcommittee  would  also  like  a  summary  of  your  view's  as  to 
how  the  scarcity  and  high  cost  of  liability  coverage  is  affecting 
the  ability  to  housing  authorities  to  provide  services. 

In  accordance  with  Subcommittee  rules,  please  deliver  /5 
copies  of  your  testimony  to  the  full  Committee  offices,   Rcom  2125 
of  the  Rayburn  House  Office  Building,  no  later  than  24  hours  in 
advance  of  the  hearing.     In  addition,  please  deliver  18  copies  of 
your  statement  to  the  Subcommittee  offices.  Room  H2-151,  House 
Office  Building  Annex  2,   3rd  and  D  Streets,  S.W. ,  Washington, 
D.C.     20515,  no  later  than  noon  on  Wednesday ,  September  18,  1985. 
While  your  written  statement  may  be  whatever  length  you  consider 
appropriate,  we  ask  that  you  limit  your  oral  statement  to  five 
minutes. 

On  behalf  of  the  Subcommittee,   I  extend  our  appreciation  for 
your  cooperation  and  look  forward  to  hearing  your  views. 
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NEW  YORK  STATC  ASSOCIATION  OF  RCNCWAL  A  HOUSING  OFFICIALS,  INC 

STATE  Office  .  100  STATE  STREET         .  ALBANY  N  Y  12207  .  15.8,  463.31^ 


TO:         OUR  SENATORS  AND  CONGRESSPEOPLE 

RE:        LIABILITY  INSURANCE  FOR  HOUSING  AUTHORITIES 


We  face  a  crisis  In  the  State  relative  to  problems 
caused  by  an  increase  In  liability  Insurance  from 
?7.56  per  owelllng  unit  three  years  ago  to  $123.00 
per  dwelling  unit  this  year.    We  obtained  an  extension 
from  the  $7.56  carrier  to  September  23,  1985  and  some 
smaller  authorities  have  been  able  Lo  find  coverage 
within  the  $40  -  $50  range,  but  the  larger  authorities 
are  preparing  to  dip  into  their  reserves  to  pay  this 
unbudgeted  and  unplanned-for  increase. 


fMC  Or  TW  H 


r  JOK»NUCMt 
CUMCNOi  UCOV.L 

\nCTOM  a  ^tWf  rra 


wire*  i^LWrtXM 


These 

are 

scho 


e  tremendous  increases  by  the  Insurance  industry 
being  felt  across  the  board;  I.e.,  municipalities, 
ol  districts,  transportation  authorities,  etc.,  - 
almost  all  public  and  quasi-public  bodiec  are  now  being 
made  aware  of  it. 

We  don't  pretend  to  understand  it,  nor  are  we  prone 
to  accept  the  Industry's  explanations  of  why  1500X 
increases  are  necessary  this  year.    We  are,  however, 
prone  to  suggest  that  the  Congress  couJd  find  out  why 
these  Increases  are  coming  Into  force  so  suddenly  and 
not  over  a  terra  of  years.     Nothing  in  our  knowledge 
has  moved  so  precipitiously .    And  we  can't  believe  that 
the  think  tanks  of  the  multi-billion  dollar  Insurance 
industry  were  caught  so  short  that  they  have  to  recover 
in  one  single  bound. 

We  are  troubled  and  will  appreciate  your  advice. 
Ve^y  Iruly  your; 


^^/oseph  Leone, 
^c^utlve  Director 

FJL:n 

c:  \  Donald  Leahey,  President,  N^SARHO 
DATE:     August  28,  1085 


ANtti«M«  Witt  nw  N  V  C*nl*f*ne»  »l  H«yor*  »n4  MuMclp*)  OtHtM*. 
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MINUTES: 


From  Ad  Hock  insurance  Committee  (NYSARHO) 


DATE: 


September  10,  1985 


TIME: 


11:00  a.m. 


PLACE: 


Schenectady  Municipal  Housing  Authority 


COMMITTEE  MEMBERS: 


Richard  Kopke,  Chairman,  SMHA  (Present) 

Marian  Cauley,  Assigned  Director  (Absent) 
Sal  Convertino,  Assignee  officer  (UHA)  (Present) 

Myron  Bender  (DHCR)  (Absent) 

Joseph  Laden  (AHA)  (Absent) 

Donald  Leahy,  President  (NYSARHO)  (Present) 

Charles  Patrlcelli  (WHA)  (Present) 

Martha  Surprenant  (CHA)  (Present) 

Ralph  Leckey  (HUD  Central  office)  (Absent) 

Robert  Dickerson  (BHA)  (Present) 

Michael  Parente  (SNHA)  (Present) 

Rose  Polsinelli  (SMHA)  (Present) 

Lenore  Pox  (SMHA)  (Present) 

Warren  Brown  (THA)  (Present) 

John  Lake,  Sr.   (BHA)  (Present) 


The  meeting  came  to  order  at  approximately  11:30  a.m.  and  the  following 
agenda  was  set: 

1.  Review  minutes  of  August  27,  1985. 

2.  Conments  from  Conference  of  Mayors. 

3.  Conments  by  Ralph  Leckey,  HUD  Central  office. 

4.  Corroon  and  Black  Proposal. 

5.  Jardine  Proposal. 

6.  Suggestions  from  the  Committee. 

A  summary  of  the  topics  covered  is  as  follows: 

1.  Minutes  were  adopted  as  presented  and  it  was  suggested  by  the 
Committee  that  copies  of  the  minutes  and  correspondence  be 
forwarded  to  the  following  people: 

Joseph  Lynch,  Manager,  Buffalo  Area  Office  of  HUD 
Joseph  Monticello,  Director,  Regional  office  of  HUD 
Joseph  Porter,  Conference  of  Mayors 
Senator  DiAmato 
Senator  Hoynihan 

Hat  Parish,  Legislative  Committee  Chairman 
Joseph  Leone,  Executive  Director,  NYSARHO 

2.  Conments  from  Conference  of  Mayors. 

The  Connittee  Chairman  contacted  Mr.  Joe  Porter  with  the 
Conference  of  Hayors,  119  Washington  Avenue,  Albany,  New  York 
12210,  Telephone  number  463-1185.    Mr.  Porter  indicated  that 
the  Conference  of  Mayors  were  pushing  hard  for  State  Legis- 
lation and  that  Assembly  Cramer  has  a  bill  pending  in  the 
Senate  which  has  already  passed  the  Assembly,  which  would 
place  controls  on  liability  claims  within  the  State  of  New 
York  and  also  govern  the  activities  regarding  insurance  pools 
New  York  State. 
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Mr.  Porter  was  not  sure  if  public  housing  authorities  currently 
have  itate  authority  to  utilize  insurance  "pooling".     The  Con- 
ference of  Mayors  is  currently  working  on  legislation  to  limit 
the  settlements  with  respect  to  liability  claims  and  tort  suits 
against  municipalities.     They  would  like  to  see  a  $150,000  limit 
on  individual  and  $450,000  per  currents  limit  placed  awards  for 
liability  claims.     They  wO)ild  also  J  ike  to  see  objective  standards 
established  for  payment  suffering  injuries  by  which  awaxds  could 
be  established. 

Mr.  Porter  was  not  aware  previous  to  our  conversation  that  muni- 
cipal housing  authorities  were  being  subjected  to  similar  insurance 
premium  rates  for  Comprehensive  General  Liability  as  municipalities 
had  been  subject  to.     Ho  requested  that  the  Insurance  Committee 
forward  to  him  a  history  of  the  problem  along  with  minutes  from 
our  meetings.     This  will  be  done. 

3.    Comments  by  Ralph  Leckey,  HUD  Central,  Washington.  D.C. 

On  September  10th,  Richard  Kopke  had  a  telephone  conversation  with 
Ralph  Leckey.  who  indicated  no  new  proposals  have  been  forthcoming 
as  far  as  he  knew.     HUD  had,  however,  been  approving  insurance 
carriers  on  an  individual  basis  as  a  PHA  contacted  them.  Several 
housing  authorities  had  contacted  HUD  requesting  a  waiver  from 
their  ACC  with  respect  to  comprehensive  liability  which  has  been 
approved  by  HUD.     However,  those  housing  authorities  that  are 
requesting  self-insuring  themselvfaS  were  rejected  by  HUD.  Mr. 
Lecke>  went  on  to  say  that  HUD  would  be  reviewing  on  PHA  by  PHA 
basis,  each  proposal  for  insurance  and  the  premiums  being  paid 
for  that  insurance.     HUD  would  determine  if  the  premiums  would 
be  excessive,  taking  into  consideration  the  housing  authorities 
reserve  status  at  the  time.     In  other  words,  if  the  housing 
authority  had  sufficient  reserves,  HUD  would  not  consider  addi- 
tional subsidy  to  cover  excessively  high  premiums.     However,  if 
the  housing  authority  was  "troubled"  then  HUD  would  consider 
additional  subsidy  to  cover  the  unanticipated  expense. 

The  above  statement  concerned  of  those  members  of  the  committee 
inasmuch  as  it  appears  that  HUD  was  willing  to  allow  premiun  rates 
to  effectively  reduce  reserve  levels  to  a  point  where  housing 
authorities  could  then  be  detemined  to  be  financially  troubled 
by  HUD.     Several  of  the  Committee  Members  felt  that  they  were 
being  penalized  for  developing  healthy  reserves  over  the  past 
few  years,  now  only  to  see  those  reserves  dwindle  as  a  result 
of  run-away  insurance  premium  fees. 

Mr.  Leckey  whent  on  to  explain  that  State  Insurance  Commissioners 
established  a  premium  written  to  dollar  surplus  ratio  in  order 
that  insurance  companies  within  their  states  remain  solvent  and 
secure.     He  stated  that  a  comfortable  ratio  would  be  $3.00  of 
premiums  written  to  $1.00  in  surplus.     An  extended  company  would 
have  a  ratio  of  $5.00  or  $6.00  of  premiums  written  to  $1.00  in 
surplus . 
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He  alto  suggettttd  that  tha  houtmg  a  thority  obtain  releases 
on  all  settled  insurance  claims,  espec  ally  for  minors.  However, 
even  if  a  parent  signs  off  for  a  minor,  the  minor  still  has  the 
right  to  litigate  the  matter  unt^  hit  .  •  her  21st  birthday. 

In  a  conversation  with  Ton  O'Callahan,  Ric  ard  Kopke  found 
no  new  information  regarding  insurance  sropttsals  received 
by  the  HUD  Regional  Office  in  New  York. 

4.  Corroon  and  Black  Proposal, 

The  Chairman  of  the  insurance  Conmittee  is  awaiting  a  proposal 
from  Corroon  and  Black  which  will  include  a  deductible  with  an 
appropriate  reduction  in  premium  rate.    As  soon  as  this  is 
received,  it  will  be  distributed  to  other  Members  of  the  Committee 
end  to  NYSARHO. 

5.  Jerdine  Proposal. 

A  similar  insurance  proposal  is  being  prepared  by  Jardine  as 
that  of  Corroon  and  Black. 

6.  Suggestions  by  Committee  Hembers, 

a.  Bob  Dickerson  of  Buffalo  Housing  Authority  suggested  that 
Lords  of  London  be  contacted  directly. 

b.  Sal  Convertino  of  Utica  Housing  Authority  suggested  that 
the  Coranittee  Connolly  inilurance  Company  directly  to  meet 
with  them  regarding  the  possibility  of  a  deductible  and  a 
resulting  reduction  in  premiums.    After  the  meeting,  Connolly 
was  contacted  and  a  meeting  was  set  for  11:00  a.m.,  9/12/85 
with  John  Hughes  in  the  Hontclair    '>w  Jersey  Office. 

(See  minutes  of  that  meeting  for    jrther  details) . 

The  Committee  meeting  adjourned  at  12:40  p,m. 
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MINUTES: 


From  Ad  Hoc  Comminitte*  Meeting  with  John 
Hughes  of  William  H.  Connolly  &  Company 


DATE: 


September  12,  1965 


TIME: 


11:00  a.m. 


PLACE- 


William  H.  Connolly  k  Company  Offices 

14  South  Park  Street,  Montclair,  New  Jersey 


COMMITTEE  MEMBERS: 


Richard  Kopke,  (SMHA) 

John  Lake,   Sr.  (BHA) 

Warren  Brown,  (THA) 

Robert  Dickerson,  (BHA) 

John  Hughes,  Connolly  &  Company 


(Present) 
(Present) 
(Present) 
(Present) 
(Present) 


John  Hughes  of  Connolly  and  Company  was  asked  how  the  rates  were 
determined  by  Great  Global,  the  Insurance  Carrier  being  represented. 
Mr.   Hughes  indicated  that  the  experience  rate  was  not  the  sole 
reason  for  high  premiums,  and  in  fact,  was  not  the  primary  reason 
for  *'*^e  high  premiums.    The  major  reason  was  the  high  cost  of  re- 
mturai.-e  and  that  very  few  markets  were  available.     The  reason 
that  Connolly  and  Company  did  not  quote  a  deductible  was  that  the 
original  bid  package  they  had  bid  on,  only  requested  full  coverage. 
He  had,  however,  quoted  to  Syracuse  Housing  Authority,  a  deductible 
of  approximately  $S0,000  which  only  reflected  a  10%  reduction  in 
premium  and  obviously  was  not  attractive  to  the  PHA.    He  then  gave 
a  brief  review  of  Great  Global  as  an  Insurance  Company  indicating 
that  It  had  recently  changed  hands  and  as  a  result.  Best  deferred 
their  rating.     He  further  went  on  to  inform  us  that  Great  Global 
does  retain  their  losses,  but  m  fact,   sells  them  to  Insbrook  Ins.  Co., 
the  General  Agent  and  Connolly  would  then  deal  with  them,  rather 
than  with  Great  Global. 

When  asked  about  the  letter  he  wrote  to  several  housing  authorities, 
indicating  that  the  Great  Global  policies  %fere  dated  August  31st 
and  their  offer  would  not  be  available  to  housing  authorities  past 
that  date,  Mr.   Hughes  explained  that  this  was  a  requirement  placed 
on  Great  Global  In  their  home  state  of  Arizona.     Apparently  the 
Arizona  Insurance  Commissioner  felt  that  Great  Global  had  exceeded 
a  comfortable  ratio  of  premiums  written  to  dollars  and  surplus  and 
was  requiring  Great  Global  to  cease  writing  new  policies  as  of 
August  3l8t.     Therefore,  Connolly  &  Company  forwarded  policies  to 
all  housing  authorities  in  the  NYSARHO  Group  Program  m  order  that 
August  31st  deadline  could  be  met. 

Those  PHA's  that  turned  down  the  Connolly  k  Company  proposal  now 
no  longer  have  the  option  of  signing  with  Great  Global,  for  they 
can  no  longer  aritB  new  coverage.     Those  PHA's  holding  unsigned 
policies,  I— LI u 1 1  ,  still  have  the  option  to  sign  with  Great  Global, 
however,   they  must  use  the  original  premium  prices  and  the  date  of 
August  31st. 

When  asked  why  the  rates  were  so  high,  Mr.  Hughes  indicated  that 
the  manual  rate  from  a  premium  code  book  reflects  that  private 
housing  is  double  that  of  the  rate  being  offered  by  Great  Global 
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for  PHA  housing  sites. 


To  date,  of  the  51  housing  authorities  quoted  prices  by  Connollv 
and  Company,  Mr    Hughes  ha.  found  that  14  have^been  co^e^ed  at  a 
lower    premium  by  other  carriers  and  B  have  paid  the"  p^emiSiSs  to 
conJaJi^^^"-  l^TolL  '  "«:i°-^ty'of  hou.ing'aSth^JtJ^s 

Huah^  !i  in  r     several  Conmittee  Members  questioned 

Mr.  Hughes  as  to  the  mechanism  that  would  be  followed  if  i-ho 
authorities  ha  a  a  $25,  000  deductible^nd  a  primarHoverage  x^«ur^ 
program.     The  following  would  take  place:     ^         ^  coverage  insurance 


1.     Claim  1/ould  be  made  by  a  tenant  to  the    housing  authority. 

cSlSpi?^         authority  would  forward  a  claim  to  Connolly  and 
3.     T^-Jr  would  investigate  the  claim. 

Se"rv:r:d^by"'the'*p:u'cy!'''^'  ^-"^  - 

C.?Soit'*?srPHi'.\^?^°SJa'r:;  l^^ieV^ 

^'     nfrJ^nn'!^^*"*"^  ex««»ive  $25,  000,  the  company  would 

$2!^00.  portion  and  the  pha  would  pay  a  minimum  of 

^*  ""^^^^  $25,000,  the  PHAwould  pay  the  entire 

r^?d"K«  r'^*^  "y"*"  thai  the  seti". 

ment  could  be  made  by  the  insurance  company  without  the  pha's 

rTil's  •ettleme.^ts'at  the  hoSstng^autho- 

Hughes  ^as  then  questioned  with  respect  to  an  excess  policy  which 
It  ir^^H^^!;^^  catastrophic  coverage  with  all  prima ry^co^erage 
ng  provided  by  the  pha  directly  t-oveiaye 

Could  protect  the  housing  authorities  interest  better  than 
a  primary  policy  with  a  deductible.  oeiiter  man 

No  settlements  would  be  made  without  the  PHA's  direct  input. 
A  n^ohti™  established  without  the  PHA's  direc?  mput. 

^ix^i^/i^  /^'t*/^^  ^'  it  take  neaily 

8 IX  months  at  a  minimum  to  set  up  such  a  program. 

When  asked  about  pooling,  Mr.  Hughes  comments  were: 

1.  Could  take  a  very  long  time  to  establish. 

2.  Bylaws  must  be  worked  out  in  detail  prior  to  start-up  the  program 

3.  Connolly  is  able  to  coordinate  and  o^rate  pools,  however  thll 
are  not  sure  New  York  State  Jaws  with  respe??  t^thnvHlabiUtv 
of  pooling  to  public  housing  authorities.  availability 

The  Committee  asked  Mr.  Hughes  whether  or  not  it  would  be  beneficial 
nrn^^r?^"^  authorities  to  separately  insure  for  Uabili^y^'^^arious 
llliilltv  llTult  tL?"^*"*  k"*^  indicated  chat  CompreheisIJe  General 
ninnir^L  I  that ,  Comprehensive  for  all  public  housing  authority 

r«rf!Jn         J"''        «P«*=^'^c  ^ite.     Therefore,  a  pha  cannct  break-out 
nr™rJv     ^  /i^^  "  accident  occurred  on  an? 

^n^^^^°'^^?        l^^  *^°"*i"^  authority  under  a  Comprehensive 

?e:%nl  iolie'^cLim!''''  """^  °'  ^^^^^  would^ave 


Mr 

wou 

bei 

1, 

2. 
3. 
4. 
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If  two  policies  have  been  written,  one  on  one  site;  one  on  another 
site.  Nr.  Hughes  indicated  that  would  merely  mean  that  claimant 
could  go  after  two  companies  rather  than  one. 

In  conclusion,  it  appears  that  the  problem  can  be  sununarized  by 
stat^<»g  that  insurance  companies  are  writing  sufficient  business 
with  more  secure  businesses  and  they  really  don't  need  to  write 
Insurance  policies  for  the  more  risky  businesses  like  public  housing 
authorities.     If  an  insurance  company  has  the  capability  of  writing 
$5,000,000  worth  of  insurance,  it  does  not  make  good  business  sense 
to  choose  a  high-risk  client  over  a  more  secure  client.  Municipalities, 
municipal  housing  authorities,  school  bus  companies,  physicians,  etc, 
are  all  considered  to  be  high-risk  clients  and  as  a  result,  we  find 
ourselves  in  a  difficult  position  of  obtaining  General  Comprehensive 
liability  insurance  in  a  less  than  favorable  market. 

Meeting  concluded  at  approximately  1j15  p.m. 
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MINUTES: 


from  Ad  Hoc  Insurance  Committee  (NYSARHO) 


DATE: 


August  27,  1985 


TIME: 


11:00  a.m. 


PLACE: 


Albany  Housing  Authority,  Albany,  New  York 


COMMITTEE  MEMBERS: 


Richard  Kopke,  Chairman 
Marian  CauXey,  Assigned  Director 
Sal  Convertino,  Assigned  Officer 
Myron  Bender  (DHCK) 
Joseph  Laden 

J.  Donald  Leahy,  President,  NYSARHO 

Charles  Patricelli 

Martha  nurprenant 

Ralph  Leckey,  HUP  Central  office 


(Present) 


(Present) 
(Absent) 
(Prfi'-.ent) 
(Present) 
(Present) 
(Present) 
(Ab'iftnt) 


The  meeting  came  to  order  approximately  IfOO  a.m.  and  the  following 
agenda  was  set: 

1.  Review  of  minutes  o'  meetjng  :»eld  on  Augir  t  19,  198St 

2.  Review  of  propose!  leceiveU  by  Tom  O'Crillahan,  HUD, 
New  Yor):  City  Rec;ion*l  Offj'-e 

3.  Review  of  loss  experience  for  fJfv  Yoi-Jr  Slate  Housing 
*        Authorities  participating  In  Uie  NYS>\KHe  Jnsurance 

Blanket  Program  -  8182  through  8184. 

4.  Review  of  Surplus  Marketin9  .Sei  vices  Ualt  Funded 
Insurance  Program. 

5.  Various  options  available  to  Housing  Authorities  with 
respect  to  Comprehensive  Gonodl  Liability. 

6.  Directors  and  officers  liability  coverage. 
/.  Adjournment. 

A  siimmary  of  the  topics  covered  is  a;:  follows. 

1.  Minutes  v«re  adopted  as  presented. 

2.  Group  Coverage  for  Comprehensive  General  Liability  has  not  been 
received  by  Tom  O' Callahan  of  the  New  York  City  Regional  HUD 
office,  therefore,  has  not  been  transmitted  to  the  NYSARHO  In- 
surance Committer  as  of  the  date  of  this  meeting.     Joe  Laden, 
Executive  Director,  Albany  Housing  Authority,   in  a  telephone 
Conversation  with  Mr.  O'Callahan  Indicated  that  the  New  York 
City  Housing  Authority  would  be  the  base  housing  authority  for 
a  proposal  from  Corroon  and  Black  which  was  to  be  received  by 
Mr.  O'Callahan  no  later  than  8/31/8b.    Mr.  Laden  distributed  a 
questlonalre  that  was  to  be  filled  oi«t  by  each  housing  authority 
giving  more  specific  information  aboia  each  housing  authority. 
(See  attached  labeled  agenda  Item  #2) . 
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3.    The  Committee  received  copies  of  the  Risk  Experience  Report  as 
prepared  by  Zurich-American  Insurance  Companies.    The  report 
reflected  the  loss  experience  over  a  period  from  8/1/87  to  8/1/84 
shoving  an  overall  current  premium  of  $1,179,252,  totaJ  number 
of  claims  474,  amount  paid  on  claims  $517,279,  eunount  of  expense'-. 
$134,220,  amount  of  open  reserve  $2,012,958,  total  of  $3,464,5S0 
with  a  loss  ratio  of  293%. 

The  open  reserve  amount  represents  the  amount  of  money  tha.  the 
^    insurance  company  has  set  aside  on  open  claims.    Seldom  do  the 
claims  consume  the  full  reserve  amount  set  aside,  so  housing 
authorities  can  expect  to  see  a  loss  ratio  of  less  than  293%  once 
all  claims  are  settled. 

It  must  be  kept  in  mind  that  this  lo&s  ratio  of  293%  is  based  on 
a  premium  rate  of  approximately  $7  50  per  unit,  thus  created  a 
rather  high  loss  ratio  as  compared  to  earned  premiums  and  total 
losses      For  example,  if  housing  authorities  had  been  paying 
$22.50  pOi.  unit,  rather  than  the  $7,^;0  per  wnit,   the  rnrned  prei.uum 
would  have  leen  $1,192,500  per  year  for  a  3-year  total  of  $3,577,500, 
reflecting  a  loss  ratio  of  0%.     It  appears  then  that  a  300%  increase 
in  premiums  vi^uld  wipe  out  the  loss  incuried  by  the  i)iL\)rance 
company  over  the  past  3  yearb.    The  1600%  increase  in  premiums, 
therefore,  does  not  appoar  to  be  i  fied  bciscd  on  tha  lozs 

experience  encountered  )ty  the  housinr,  uuthoratD et,  over  a  three- 
year  period. 

4      Th'e  Committee  briefly  discubsed  the  [.elf-fund§3  insurance  program 
presented  by  Surplus  Marketing.     A  motion  to  table  the  matter  was 
made  by  Joe  Laden  and  seconded  by  Martha  Siix  jirenant .     0  here  fore, 
the  proposal  from  Surplus  Marketing  Services  was  tabled  by  the 
Committee. 

5.    Options  were  discussed  by  the  Committee  and  those  pre-^ent  at  the 
meeting  with  respect  to  Comprehenr. j \»n  GtneTtil  Liabiljly  n^feds. 
Items  covered  were  as  follows: 

a.  The  Chairman  of  thi   Coimnittee  Vi^.   rcquc£*led  to  contact  the  Cou- 
ference  of  Mayors  to  discuss  the  bystem  of  coverage  currertly 
being  used  by  municipalities  and  nny  State  Legislation  thai- 
may  be  pending  regarding  same. 

b.  The  Committee  requested  that  Joe  Leone,   on  behalf  of  NYSARHO, 
forward  a  letter  to  our  Senators  and  Congic:,3men  informing 
them  of  the  problem  the  housing  authorities  are  currently 
facing  with  respect  to  obtaining  General  Liability  Insurance 

c.  It  was  also  suggested  the  Committee  forward  a  letter  to  the 
Senators  and  Congressmen  regarUiixj  the  letter  received  by 
several  housing  authorities  from  William  H.  Connolly  &  Company 
with  respect  to  the  coverage  their  company  had  offered  through 
Great  Global  Assurance  Company  and  advising  the  housing  authorities 
that  their  offer  would  not  be  extended  to  the  September  23,  1985 
period  and  that  each  housing  authority,   if  they  wish  to  have 
coverage  must  make  their  decision  as  soon  as  possible. 
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d.  HUD  s  role  was  then  discussed  and  Mr.  Laden  b  ought  to  the  attention 
of  the  Conwittee  that  there  was  a  bill  before  Congress 

currently  to  allow  for  $50,000,000  to  be  funded  to  housing 
authorities  for  cost  beyond  control  in  compliance  with 
lit  Y*^^^?  permits  housing  authorities  to  request  from 

HUD  additional  funds  to  cover  housing  authority  costs  that 
were  unanticipated  and  beyond  the  control  of  the  housing 
authority,  «uch  as  excessively  high  insurance  premiums.  It 
was  requested  that  housing  authorities  support  this  bill  wjth 
a  letter  to  your  Congressmen  and  Senators. 

e.  A  discussion  took  place  regarding  NYSARHO  as  a  possible 
agent  for  a  self-funded  insurance  program.    This  proposal 
received  general  support  from  the  Conanittee  and  those 
present  at         Committee  meeting,  however,  it  was  felt  that 
this  would  be  a  possible  long-term  solution  to  the  problem 
and  that  PHA's  should  not  rely  on  this  as  a  solution  to  our 
inraediate  insurance  needs. 

d.    The  possibility  of  a  deductible  on  liability  coverage  was 
then  discussed  indicating  that  several  housing  authorities 
currently  do  have  the  authorization  from  their  Boards  to 
pay  minor  claims  directly,  rather  than  submitting  them  to 
their  insurance  company.     Albany  Housing  Authority  currently 
pays  claims  under  $100  and  Buffalo  Housing  Authority  pays 
claims  directly  under  $500.  '  «-  -r 

g.=  It  was  recommended  by  the  Comnuttee  that  x-e-  u- favorable  groin, 
program  is  not  forthcoming  by  the  September  11th  Committee 
meeting  that  it  would  most  likely  be  the  recommendation  thul 
housing  authorities,  on  their  own,  each  try  to  obtain  covercigc 
through  whatever  means  are  available.    That  being  general 
coverage  with  a  deductible  or  direct  negotiation  with  a  car> ^cr 
and  obtain  total  Comprehensive  General  Liability  Coverage 
??'->S^?"^^?o?^^*^  William  H.  Connolly  &  Company  at  approximatf.ly 
$120  to  $123  per  unit. 

6.  A  letter  was  distributed  from  Fred  S.  James  it  Company  of  New 
England  regarding  Housing  Authorities  Public  Official  Liability 
Insurance  (a  copy  of  the  letter  is  attached  to  the  minutes) 
Included  was  a  liability  application  form  to  be  filled  out  by 
the  housing  authorities  and  forwarded  to  Fred  S.  James  t  Company 
for  a  quote  on  Directors  and  Officers  Liability  Coverage.  An 
annual  installment  premium  summary  was  included.  {Also  attached). 

Before       conclusion  of  the  meeting,  it  was  recommended  that  NYSARHO 
send  a  letter  to  HUD  requesting  a  blanket  waiver  from  ti^e  annual 
contributions  contract  for  those  housing  authorities  that  are  not 
able  to  obtain  Comprehensive  General  Liability. 

The  next  Committee  Meeting  was  set  for  September  10th  at  11:00  am  a 
the  Schenectady  Housing  Authority,  375  Broadway.  '  ' 

7.  The  meeting  was  adjourned  at  approximately  12:15  p.m. 
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/  MINUTES: 


Fror  Ad  Hoc  Insurance  Conunittee  (NYSARHO) 


PATE: 


August  19r  1985 


TINE: 


10:30  a.m. 


PLACE: 


Holiday  Inn,  Saratoga,  New  York 


CONHITTEZ  MEMBERS: 


Richard  Kopke,  Chairman 

Marian  Cauley,  Assigned  Director 

Sal  Convertlno,  Assigned  Director 

Myron  Bender  (DHCR) 

Joseph  Laden 

J.  Donald  Leahy,   (Pres.  NYSARHO) 

Charles  Patricelli 

Sindey  Schwartz  (HUD  Region  II) 

Martha  Surprenant 

Ralph  r^eckey  (HUD  Central) 


(Present) 

(Present) 

(Present) 

(Absent) 

(Present) 

(Present) 

(Present) 

(Absent) 

(^resent) 

(Present) 


The  meeting  was  called  to  order  by  Richard  R.  Kopke,  Chairman.  In 
addition  to  the  above  mentioned  conunittee  members,  approximately 
20-25  interested  NYSARHO  Members  sat-in  on  the  meeting. 

1.  Presentation  by  R.R.  Kopke,  Conunittee  Chairman  regarding 
sample  of  NYS  PHA's  and  their  Comprehensive  Liability  status. 

2.  Presentation  by  Tom  O'Callahan  with  HUD  Regional  Office  in 


3.  Presentation  by  Ralph  Leckey  with  HUD  Central  in  Washington. 

4.  Presentation  by  Robert  J.  Power  and  James  R.  Kyle  of  Surplus 
Marketing  Services  of  Boston,  Massachusetts. 

5.  Group  Discussion  of  insurance  problems. 

6.  Recommendations  by  committee 

7.  Adjournment 

A  summary  of  topics  covered  is  as  follows: 

1.     Sample;     PHA  General  Liability  Status 

The  Committee  Members  polled  by  telephone  some  30  PHA  throughout 
New  York  State  and  found  th'tt  a  good  number  of  smaller  authorities 
have  obtained  independent  liability  Coverage  through  Alexander 
Alexander  at  S35  to  $50  per  unit  and  Connolly  at  $100  to  $123  per 
unit.     Several  authorities  have  multi-peril  policies  wi*->i  <:*-**-e 
Farm  at  a  rate  of  $15/unit.     The  majority  of  PHA,  however,  have 
received  proposals  from  Connolly  at  $100  to  $123  per  unit.  Section 
8  as  well  as  Conventional  Uniti  and  are  waiting  for  further  input 
from  NYSARHO  or  HUD  before  signing  policies. 
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2 .  Presentation  by  Tom  O'Callahanr  HUD  Regional  Office 

Mr.  O'Callahan  (212-264-4971)  indicated  that  he'd  been  working 
on  alternative  proposals  for  Comprehensive  General  Liability  for 
PHA's  with  Coroon  <•  Black  and  BRI  and  hoped  to  have  something  in 
writing  by  August  21,  1985.    He  felt  that  the  best  option  currently 
available  to  PHA's  was  a  combination  of  self-funded  insurance  with 
a  deductible  and  excess  liability  coverage.    He  offered  his  services 
with  respect  to  any  questions  PHA's  may  have  on  insurance  and 
suggested  the  committee  hear  the  presentation  by  Surplus  Marketing 
Service  and  their  proposal  for  a  Self -Funded  Program. 

He  agreed  that  very  few  options  were  available  for  liability  insur- 
ance, especially  for  larger  PHA's.    He  stated  that  his  attempts 
to  attract  the  interest  of  agents  to  spcure  coverage  was  resulting 
in  the  same  response  -  that  there  is  little  or  no  interest  in 
municipal  clients. 

3 .  Presentation  by  Ralph  Leckey,  HUD  Central  Office 

Mr.  Leckey  (202-755-8145)  has  been  writing  on  the  problem  of 
limited  interest  by  agents  and  insurance  companies  in  writing 
municipal  and  PHA  general  liability  prior  to  the  bid  opening  at 
NYSARHO  offices  on  June  19f  1985.    As  a  result  of  his  efforts, 
Mr.  Leckey  presented  to  the  committee  a  HUD  Guidebook  on  Self- 
Funding,  Feasibility  of  Self-Funding  Programs. 

Mr.  Leckey  also  offered  HUD's  services  for  the  review  of  insurance 
company's  proposals  to  PHA's  and  recommended  that  if  PHA's  could 
get  full  liability  coverage  at  a  reasonable  price  (under  $50  per 
unit),  they  should  take  it.    He  further  stated  that  if  a  PHA 
was  unable  to  obtain  coverage  by  the  end  of  the  extension  of  the 
NySARHO  blanket  policy  (September  23,  1985)  the  PHA  must  forward 
a  request  to  HUD  for  a  waiver  from  liability  insurance  for  the 
ACC.    This  does  not  protect  the  PHA  from  possible  losses  but  at 
least  the  PHA  will  not  be  in  violation  of  their  ACC  which  does 
state  the  liability  insurance  is  mandatory. 

Further,  Mr.  Leckey  strongly  suggests  that  all  PHA's  with  Section 
8  obtain  insurance  certificates  naming  the  authority  as  insured 
for  each  Section  8  unit.    The  limits  should  be-SOO^OOO  to' 1,000, 000 
if  possible. 

HUD  long  range  approach  to  solving  this  problem  is  to  iorm  a 
HUD-sponsored  program  for  all  PHA  throughout  the  country,  butr 
of  course,  this  will  not  take  place  by  September  23,  1985. 

4 .  Presentation  by  Surplus  marketing  Service  of  Boston 

Mr.  Power  made  a  presentation  on  a  Self-Funded  Program  whereby 
each  member  PHA  muld  contribute  a  premium  per  unit  to  a  "pool". 
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Losses  incurred  by  any  authority  vrauld  be  dravm  from  the  pool 
up  to  $250,000  on  an  occurrence.  Losses  in  excess  of  $250,000 
would  be  covered  by  a  commercial  carrier  from  whom  a  policy 
vfould  have  been  purchased  with,  in  essence  a  $250,000  deductible. 
The  preniums  received  would  develop  a  pool  of  approximately  $2 
million  by  premiums  as  follovrs: 

PHA's  of  0  -  250    units    «  60.00/unit 

PHA's  of  250  -  1000  units     9  65.00/unit 

PHA's  of  1000+  units     8  70.00/unit 

Section  8  9  7.00/unit 

Section  23  I  15.00/unit 

Mr.  Power  distributed  the  attached  letter  which  further  explains 
his  company's  proposal. 


5.     Group  Discussion 


Questions  were  then  raised  by  those  in  attendance  - 


1.  What  about  claims  in  excess  of  $1,000,000  under  the 
Self-Funded  Program? 

2.  What  if  one  PHA  drains  the  pool  with  a  lot  of  claims? 

3.  Will  HUD  approve  such  a  plan?  Yes. 

4.  Will  DHCR  approve  such  a  plan? 

5.  What  other  options  are  available. 

6.  Will  HUD  pay  for  excessively  high  premium  rates? 

7.  Can  PHA's  be  self  insured? 


These  and  may  other  questions  could  not  be  answered  at  the  first 
committee  meeting.     It  was  suggested  that  the  questions  be  put  on 
hold  until  lul  .  O'Callahan  has  received  the  additional  proposals 

referred  to  during  his  presentation. 


6.     Committee  Recommendations 


1.  Follow-up  meeting  was  scheduled  for  Tuesday.  August  27. 
1985  at  20  Warren  Street.  Albany.  New  York  (Albany  Housing 
Authority)  at  11:00  a.m.  to  review  Mr.  O'Callahan's  proposals. 

2.  Smaller  PHA's  with  firm  offers  for  liability  insurance  for 
$50/unit  or  less  should  purchase  it. 

3.  Continue  a  PHA  by  PHA  search  for  interested  insurance 
companies  to  provide  coverage. 

7,     AdiQurrunent     -  12:30  p.m. 

Submitted  by:  . 

Richard  R.  Kopke 

Chairman,  insurance  Committee 

New  Members  to  InsuranoeCommittee, 
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August  1,  1985 


Mr.  F.  Joseph  Leone,  Executive  Director 
Nyserho,  inc. 

State  Office,  100  State  Street 
Alb«ny,    New  York  12207 


Re:    Co^rehcnsjve  General  Liability  In8ur«r»ce  - 
A  Proposal  For  Limited  Self-Insuronce 
Funding  and  Exceas  Cataatrophe  hrotejption 

Dear  Mr.  Leone, 

A  review  of  the  loss  experience  incurred  by  participating  meMbers  of  Nysarho, 
Inc.  in  the  Association's  maured  Conprehahenaiva  General  Liability  prograr.. 
over  the  past  5  yeara,  indicatea  that  on  attractive  proposal  for  future 
coverage  may  be  obtained  by  the  use  of  a  lioiited  «elf-insur«nce  prograM. 
Independently  adminiatered  for  the  handling  of  the  Bajority  of  claims,  and 
the  use  of  conwercial  excess  insurtnce  to  limit  the  A»K»ci«tion  or  individual 
Authority  member 'a  exposure  to  loss. 

We  believe  a  combined  limit  of  coverage  to  s  total  of  $1,000,000  per  occurrence 
can  be  accomplished  at  a  per  unit  cost  of  approximately  $67.50  for  conventional 
housing,  with  section  23  and  section  6  being  included  at  figures  of  115.00  and 
17.00  respectively, 

Froo.  the  general  census  figures  included  in  the  Bid  Specifications,  the  following 
figures  »,ould  be  generated: 

Class 

Conv.  -  1000+  Units  ^ 
Conv.  -  251  -  1000  Units 
Conv.  -  0  -  250  Units 

Section  23 
Section  6 


Rata 

fto.  of  Units 

Extension 

70.00 

17,960 

1,257,200 

65.00 

9,240 

600,600 

60.00 

2,915 

174,900 

15.00 

300 

4,5U0 

7.00 

5,632 

39,424 

Total 

2,076,624 

P.T.O. 


tU»IK08  MARKETIN       .{VICE    99  high         Boston  Massachusetts  02110  Tel  f8l7)  423-7408 
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Mr.  r«  Joseph  Leone 


-  2  - 


Auguat  1,  1965 


Theae  figures  do,  or  course,  comteinplste  the  continued  participation  or  all 
Authorities.    Us  esphaeize  this  point  becauae  the  participation  or  nanagewent, 
•duating  rinu  and  ineurera  will  depend  heavily  on  the  voluwe  or  vctivity  to 
Mintain  expense  fsctora  at  an  acceptable  level,  both  to  your  orgtioization 
and  to  their  intereata. 

Coverage  to  be  provided  will  be  Mintalned  in  line  vith  your  bid  specirications 
to  defend  and  pay  claine  railing  vithin  the  coverage  proviaiona  of  Standard 
CoeprehensAve  General  Liability  ronss  in  use  by  the  aejority  or  mdmltf  J 
Ineurors  which  does  include  the  Ouners',  Landlords*  &  Tananta*  hazards,  V)d 
vith  basic  for*  extended  to  include  Broad  Fora  Genersl  Liability  Cndoraewnt 
vhich  arrords  Personal  Injury  Coverage  (Cnployee  Excluaion  delated),  end 
Broad  For*  Contractual  Liability,  Independent  Contractora*  Liability  and  Prockjcts 
and  Completed  Opcrationa  Coverage,  if  any.    The  Coverage  eould  include  a  sub- 
lialt  of  $300,000  as  respects  Personal  Injury  clalM.   fton-Osned  and  Hired 
AutOMbils  Lisbility  would  be  sddad  by  further  endoreenent  et  the  basic  confined 
total  rigurv  or  $1,000,000.    No  deductible  would  ^ly  in  the  prograa. 

Although  soMe  orgonizstions  are  svsilable  to  provids  clsina  adminiatration 
aervice,  including  the  actual  on-site  negotiations  or  adjuataent  of  claims,  we 
would  auggeat  that  the  record -keeping  end  psymnt  of  losses  be  separated  rroo 
the  actual  adjustaente  for  two  principal  reaaons: 

1)  Thet  eech  organizstion  My  sttrve  aa  checka  and  balancea  to  the  other,  and 

2)  ao  that  local  rirsw  mab  be  utilized  to  take  advantage  or  their  knowledge 
or  local  situstions  possibly  inriuencing  the  rinsl  outcon^  or  dispossl 
or  reported  incidents. 

As  any  progrSM  or  Self- Insurance  isuat  be  liaitad  to  m  aisount  which  the  Association 
or  group  can  reasonably  be  e)q)ected  to  absorb,  we  intend  that  lose  per  any  one 
occurrence  be  Halted  to  $250,000  including  claiiss  sxpense. 

Any  occurrence  develop!,  j  an  eiqwaure  in  exceaa  of  thia  Mwwt  will  be  etopped 
at  thia  point  and  involve  a  coanercial  excesa  airriwr  for  the  next  $750,000 
to  s  totsi  of  $1,000,000  indeanity  V)d  clalM  expense. 

Aa  outlined  earlier,  the  scope  of  the  solf-inaured  prograii  will  be  atrictly 
darined  within  the  context  or  coanonly  used  coMiercial  insurance  wordings,  to 
not  only  express  the  intent  or  the  basic  prograii  but  alao  to  derine  cowletely 
the  expoaure  or  the  excess  carrier. 


P.T.O- 
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F.  Joseph  Leone  ,  3  _  »  «  »  1  ,«„c 

Auguet  1,  1985 


l^i,  ft     ?    }  "2  °    ^t*  ^"""^  euthorities  ^ill  be  done  by  this  offic 
^JuU     'J^'i'^"?^/"  "'^  *^^"9  dependent  on  a  completed  census  fom 
2  H  description  by  Project  n^r.  Project  N^e,  Street  Wdree^ 

jnd  nua^er  of  units  involved  for  Convention.l  Housing,  end  the^ounfit 
Progrsm  inception  of  Section  25  and  Section  8.    ThesS  charges!  ??7ieu  of 
brTirih^90^^f^.r'''li°         of  program  incaptionra;i  pa      ip  tion 
pJogJJU.        905-onFits  acheduled  in  Bid  Specifications  will  void  the 

Astwning  a  total  pool  participation  of  $2,000,000.  15%  of  ¥him  M>».«f  .11 
used  to  purchase  Specific  insurance  for  $7?S:6S  E.i^:s  of'^SO^SSS^Lrf" 
nsured  payment,  including  Indet«nity  and  Los^  Adjus^nt  Exp-nsi.  T^^^ 
Insurance  will  include  no  Aggregate  limitations.  i-^-nac.    me  t 


xcess 


i^i^S"   ?L  st«?i  nr'^  ""v"**;'"?  "^^y  wthorized  to  do 

JrStter  A^iniLn^!!^"^  ""''"5  '8*"^*"  Inaurance  Rating  of 
mlt^Id^"  /  specimen  copy  of  the  Excess  Insurance  wording  will  be  sub- 
mitted for  review  and  approval  by  necessary  agencies. 

IHJ •^^''^  ""^  ^"      E-t^row  Kcount  and  will  be 

subject  to  a  1»  charge  for  loss  aduimatration  and  general  aSuniBtrattve 
expenaea,  not  including  actual  loss  adjuetment  f«,a.  Wniatrative 

This  will  reduce  the  pool  to  $1,4^5,000  to  be  uaad  for  owvMenf  nf  —fn-n    1  4 

cii^r^  reiro^f'-thiT    T^r^^  p^o;:?.s:5uSri;Tcv: 

tZ  r  nJl.  D  \y^'BT3  ending  August  1,  1984.    It  wyld  provide,  with 

St  inf":  i^T  'fin  'Jro^S'  '°  losses^projected  iir^'' 

ty«   -.nr  !i  "  cushion  (beyond  the  average  loas  cost)  for 

two  major  inciden.    ^ich  might  involve  Excaaa  Inaurance, 

Jllif^i^^!''^^  '■"^  have  U  be  ««Ja  up  by  further  wmber 
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Mr.  F.  Joseph  Leone  -  4  -  Ai^st  1.  1985 


In  auMMry,  we  need  up-deted  lost  experience,  •cceptence  of  the  propoaal  in 
geoerel  terms  by  your  office  end  Bul)ecriptlon  of  yoor  wetflbera  to  the  propoaal 
by  coa?>letion  and  iimiedlate  return  of  the  census  forms  enclosed,    in  order  to 
enabla  ua  to  fln«  costs  and  prepare  neceaaary  contract. 


Youra  truly, 

SURPLUS  MARKETING  SERVICt' 
James  R.  Kyle 

JRKtph 
End. 
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SCHENECIADY  MUNICIPAL  HOUSING  AUTHORITY   ,   N  Y. 
OPERATING  BUDGET  FOR  FISCAL  YEAR  ENDING  3/71/86 


  PROPOSED  AMOUNT  REVISED 

OPERATING  RECEIPTS: 

INCOME  FROM  RENTS  »i,5u8,000 

INTEREST  ON   INVESTMtNTS  »300  000 

  » i .  eoa ;  ooo    » i .  eoa .  000 

OPERATING  EXPENSES: 

ADMIN.  8.  TENANT  SERVICES  ,-95  qoo 

UTILITIES  ,j  096  000 

MAINTENANCE   (MATERIALS  k  LABJR)  ^493 ' OuO 

PROTECTIVE  SERVICES  «=T  000 

eSpT^N.   .  COLLECTION  LOSSES  Al^'Z 

TOTAL  ROUTINE  EXPENSES  -.92  nnn     *r>  at-^  ,.r. 

TOTAL  OPERATING  RECEIPTS  .'T.'aOB.'SoO  Ji.'b'b.'oOo 

TOTAL  OPERATING  LOSS  <  ^84  .  OOo7"  ( i82*^0.'u7 

PROBLEM:    AN  ADDITIONAL   »240,Ui)0  UNPLANNED  EXPENSE  WILL     -SUI  T 
IN  SIGNIFICANT  BUDGET  CUTS. 
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RENTAL   INCOME  &   INSURANCfc  COSTS 

YEARLY  COMPARISON 
SCHENECTHDN   MUNICIPAL  HOUSING  AUTHORITY,  N.Y. 


EUDGFT     RENTAL   INCOME       COST  FOh       COST /UN  IT  V.  OF 

rEAK         BEFORE  SUB  DY     ALL   INSC.        /MONTH  INCOME 


1986  «i,5«"»8,000  »30O,000  »23.92  19.9*/„ 

1985  1 1 ,377,0U0  »49,91n  »3.9B  3.^7. 

1984  »1  ,r::7,000  »45,645  »r.  64  3.4'/. 

19BJ  »1,249,0U0  *57,559  »4.59  4.6*/. 

1982  *1,275,U0U  *44,a93  »3.58  3.SV. 


NOTE:    THERE  HAS  BEEN  A  6017.   INCREASE  IN  THE  PREMIUM 
COST  FOR  ALL  PHA  INSURANCES   IN  1986. 

FAST   INSURANCE  COSTS  FOR  COMPREHENSIVE  GENERAL  LIABILITY: 


7/1/78  -  3/1/81     EMf-IRE  MUTUAL   INS.  CO. 

*500 , 000 / * 1 , 000 , 00<  * 
fl9,B48/YEAR  PREMIUM 
4::i.4S/UNlT/YEAR  AVERAGE 


B'1/8-  -  8/1/G5     ZURICK  INS.  CO. 

< 1,000, 000  PRIMARY 
PACIFIC  EMPLOYEES  INS.  CO. 
*5, 000, 000  EXCESS 
♦14,238/YEAR  PREMIUM 
f8.36/UNlT/YEAR  AVERAGE 


8/1/85  -  8/1/86  GREAT  GLOBAL  INS.   CO.  (PROPOSED) 
11,000,000  PRIMARY 
t22l ,000/YEAR  PREMIUM 
*12r.00/UNn/YEAR  AVERAGE 
1500'/.  INCREASE   IN  PREMIUMS  OVER  1985 


ERIC 


150 


erJc 


i9 


1 

1  8 

1  7 

1  6 
1  5 
1  ,4 
1  ,3 
1  2 
1  1 
1 

0,9 
0  8 
0  7  . 
0  6  ■ 
0  5  - 
OA  ' 
0  3  - 
0  2  ■ 
ij  1  - 
0  - 


//// 


'■'IE  i:  inSLiRAIJCE  Cl/STS 


1  986 


i 

1  ^35 


y''  /  y  / 


/ 


/  /  /   ^  ' 


1  9S  + 

eUDC-ET  r£«r 
cm  If 


151 


,^  ..  : . ; .  ■^ 

■>;-/;- 

'  '  '/■ 

'■''////a 
/ 

•  /  .'  y  ■  ' 
/  .    /  >'  y  , 

— ^-^-^ 

\  98  3 

1  ^82 

ICE 


:3T 


148 


AVERAGE  COST   /  CLOSED  CLAIM 


-StUP/FfiLL     UNCLAaSIRED  CUT/9CfUPES  mdP  DAMAGE  FmLL/FL  i  ujBJ 
iE**ff  CiF  CuVER«iE   


AVERAGE  RESEKVE/OPEt^J  CLAIM 


SUP/ FALL     UNCL-AaaiPICD  CUT/acrUPtS  f^OP  DAMAGE  FALL^'FUl  OBJ 


(773 
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NEHYOC*  STOre  PUBLIC  HOUSING  flUTHOPITIES  <60  PW»'5i 
PIb*  EXPERIENCE  SUmflPy  8/1/82  TO  ilq!^ 

RLL/fLV  OBJ     $702     2  S       6        IIJI       3      T?  ^       3  *      "  ^ 


luaiai-MMRICAM  iNtMMCf  CQMPAHtlS 


MItM  NUMIi 

MfMIlM    Of  ClAiMS  ^AIO  llMMSIS        OPIM  RlSfffVl 


OlMlRAl  lltil 
llMRIlNCI  MOIOO(t) 


W.MO  1  170. Sit     -'-T.M«N4t  ~  •«7» 


M/oi/ta  -  M/oi/ta  JM.04I.  0       u$  •'•  •J 

M/Ol'O  '  M/01/f4  31I.027  ,^<l  J<0  lift  4fS    _  t».M0 

I  0  r  *i  ^^^^     •  ii»  JM   0       <7<        ^i7.a7f         iJ4,jJ0       a.til.tM       a.  a«w 


COVCtACff 


oI/0^/i!r-  oS/i^/M*  3»4  •«!  0  I4t  IM.Oll  M.tM  170.317  3tl.«23  m 

S/O  /"  .  S>Sl>"  «I.Oji  0  310  »S.4IS  SI. 140  I«70,i1t  f!" 

QA/Ol/14  •  0«/Ol/at  393,  >I3  0  Mt  43.703  *3.Ma  t#l  KM  «.04i  413  JJ« 

7  I  I  ,  ";  „;  0  474  tIT  37»  I34.3J0  J.iU.Mi  3.4.4. 8ti  3tW 
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U.  $.  OEFAITMEHTOr  HOUSIHC  AMD  UllAN  DEVELOPMENT 
nSBM  XI,  W  TOKL 

Aufus*.  8,  1979 

NOTICE  BDT  79-57 


7L01.5 


Tl*  AU,  FBAs  Satplamtion  Datt:    ?»bruary  8,  1980 

SIIJECT:  HTSAHHO  CBOOP  LIABUJTT  PSDHHTCE  PQLXCT  70B 
FDBLIC  SOOSUKi  AU'iUUHlTIES 


Th9  N«v  Tozk  StBtt  lawciation  of  B«nt«ttl  and  Hooaijas  Official*  has 
awardtd  a  oentract  for  Haw  Toxk  Kaatax  Public  Liability  Inturanct 
oorarafa  to  tha  Ouaxutaa  Znvuzanca  Companj.   ill  FEAa  UKf  participate 
Is  thia  cnmp  poUcy  vhioh  providM  tha  followla«  ooTax««*i 

Bodily  Jnjvxj  Protactlon/$1,000,000  iiait  pax  occuxranca 
Oimara,  Laadlorda  asd  Tananta 
Kaxmfactnxara  and  Contxactora 

Paraoaal  IsJiut  (Llabla,  Slandax,  Palaa  irrast  /Nacing 

tba  Board  of  Cooalaalonaxa  aa  additional  inaarada} 
Broad  foxB  CoDtr»''tiaAl 
Zadapandant  Col  ^ctora 

Tha  policy  haa  btan  aMardad  on  a  thraa  yaar  baala.  Ill  participating 
FBAa  will  pay  annual  prasiuaa  coepatad  on  tha  following  rata  achtdule: 

ABHITAL  RATE  Pffl  OWIT* 


Croup  Slza  (Pnltt)        donrentlonal  Sictlon  23  Section  6 

0-250  I  5.105  I  .50  $.250 

251-1,000  I  7.25a  I  .75  $.375 

1001-up  $10,769  $1.00  $.500 

^Include  aach  Ccommity  Boon*  CooDinity  Boilding,  Paxk  or 
Playground  aa  ona  unit  for  rating  porpoaaa. 

Any  ?SA  who  jolna  thia  Kaatar  PoUcy  will  hava  nat  tha  opns  and  compati- 
tira  bidding  requlraMnt  of  Part  H,  Section  305  of  your  ^^^f^  Contrl- 
twtion*  Contract  in  eo  far  aa  it  ooncema  Public  Liability  inaurinca. 
Upon  receipt,  the  Authority  seed  tmly  aubnit  ona  oopy  of  the  Certificate 
of  Participation  to  thia  offioa  for  approrml. 


2.lBKi:Dietribution:    All  FHAe 

W  ID  ft  c. 
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Vt  rn^nt  that  all  ?EAt  eonildtx  tht  Coat  benefit  of  joining  this  Ma8t< 
Policy,    Tht  onl'/  ^ui t if  1  cation  for  not  joijoing  thii  policy  would  be 
your  ability  to  obtain  aiailax  coTara««  at  tht  aaot  oz  1<-  <cr  coat. 

Any  quaationa  coactznlsc  thia  Battnz  ahould  bt  dirtcttd  to  our  laaiattd 
loualjaff  NanacaDtnt  Iracch  at  (71 6)  8U6-57iU» 
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STATE  OF  NEW  YORK 
DIVISION  OF  HOUSING  ANO  COftlUNITY  RENEWAL 


VlCTOil  MARI»CRO 


TWO  WOKLD  TMDE  CENTER 
NEW  YORK.  N  Y.  |(XM7 


JUM  27,  1979 


ItonaBaatnt  Burttu  Maaiortndua  I79«A«9 


Tot 


AIL  Houtinc  Authorltlit  <^rttin|  Sutt-Aldtd  Projtctt 


from 


MeLvin  JuLlt,  Dirtctor 
HoutXng  MutactatDt  Burtau 


Subjtct I  Inturtnct 


Our  Ttvicv  of  tht  bid  proctdur*  uttd  by  NYSARHO,  Inc.  'or 

coaprthtntivw  gtntrtl  Liability  iuuraDca  found  it  to  b<  in  coopLiaoca 

with  OUT  coopatitiva  biddint  raquiraaanta  of  Saction  L6aO«L,L  of 
9  MYCU, 


Tha  apacificatiooa  vara  Liaitad  to  a  raquaat  for  pranlta 


quotatloiu  for  coaprahanaiTa  laitaraL  liabiLity  Ituuranca*    If  you  ara 
now  coT«rad  by  a  nuLti-pariL  packaia  poLicy  and  wlah  to  ptrticipata 
in  the  NYSARHO  Inc.  proiram,  you  viLL  hava  to  obtain  tha  othar  covar* 
•Caf  thtoufih  aaparau  inauranca  poLiciaa, 


For  furthar  dataiLa  of  thia  progran  pLaaaa  contact: 

Nr.      Joaapb  Uonai  IxacutiTa  Diractor 
MYSAXHO,  Inc. 
LOO  Stata  Straat 
ALbany,  Naw  York  L2207 
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State  agencies  clash  over  municipal  insurance  reform 


ByEJC0N2OLA» 


IM  ttt  Wttrihv  «  ttt  mMH  MMtr 
-Bmt  CfM.  M  iN  li  frtttil  CMlHdliil 


Htht  

imn.atfRtinrLUMr 


^j'f!!'?  V^.^  W*"* 


^ta  h  att^eirfldtai  HcMi  an  MtM  fir  r^mm  !■  tht  lig«I 

J  c«MMlilMik)t|M«lirtagikedt-  nH^^uid 
PbtU«lJitliib%lMraiKt^MsUMtl 


lo*rl  an  MMng  if  mmI  aay  dunfn  iImM 
wwM  piMt  •  ISkII  M  at  liK  •(  court 


■Rcri 


i(  wnianl  tffleiali  taid  of  inb- 
Imt  tber  iMnMflbUlRtai  inordabk  Ha 
Wity  iiiNreiic*,  lUlMmU  tM  tevt  been 
•ctiMd  thnufkoul  tk  iMt  rtccoUr 

Limithic  tkr  sut  f(  mtoctary  ivardi  » 
Or  Ihnisi  cT  w\wa!  bills  IM  the  leii^Uture 
vjjf  be  docussini  probaU}  vtien  The \  ire 
calM  into  ipccial  kssmni  in  ember, 
Lttieriaid 
Other  bilU  apeded  to  be  dtscuued  in- 


chKle  previiiom  that  would  limit  (he  p« 
centage  of  an  iward  •  iwnicipaWy  can  be 
Md  respomible  for,  permit  ownidpalitm 
le  form  private  murtnct  pools,  and  tlghtto 
rofuiations  |ovcnun|  rate-Nttnc  bjr  UNur 
on.beuid 

Bills  iKat  TouM  have  enabled  nunietpth 
Iks  Io  create  innrance  poob  diminalinf 
the  need  for  commercial  insurance  cover 
age  and  that  vould  hi\'e  stiffened  regula 
tions  loveming  the  iisutnce  of  insurance 
policies  »ere  approved  by  Ihe  AssemWv 


dnrtM  Ibo  iMt  kfisbtive  atuioaa  bul  died 
for  lock  of  Senile  adioo.  Aaacmbl)man 
James  R  Tattoo  Jr .  UBinchamlon.  said 
Wodneoday 

The  liNuraace  Department  is  recommend 
—  that  any  reform  package  «ch)de  » 
hi  the  doctrine  of  joint  ind  several 


babiuty  under  «hich  i  municipality  cwi  be 
forced  to  pay  the  entire  tvst  of  t  court 
a«ard  even  though  rt  vas  found  by  a  jury  to 
be  only  partially  baUe  for  the  situation  that 
oromoled  the  lawsuit  L^ier  uid 
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thm  Bmn-BvMuHm  mmrsday.  September  5. 1 985 


3A 


Liability  crisis  traced  to  courts,  insurors 


bi|»MUa  Dvoocnl  MM  I  im 
in*  tonw.  niMnd     T*««  i(  Mm- 


_^teHH  tte  OHM  cM     bin  ip. 

M  far  IMWIM  tte 

inii  to  « tffort  (0  pj*  mn  cUnuT  who 
vnMp^rmrcpnBMMthal  -wUbtn- 


IK  OmllH|,ttirir  «U  pracUm  art  lapronti 
y  ^'i^^^'m  lotiiriict  eompinif  s 


Om  titt  jTMn.  the  cwrti  Utc  opMKM 


the  am  of  municipal  liibilitjr.  naku|  (ocaJ 
firvcninwnU  mponsibl*  for  thinfs  thev 
««rt  never  i«|XNttiMt  before,  Ttnon  laid 

TaOon  satd  be  wpportcd  a  bill  uKrahiced 
>to  the  MMt  raceot  Asaeinbhr  msuoo  (hat 
would  Kave  enabiad  mumdpallties  to  "pool" 
their  fundi  ta  crcaU  a  aort  of  pnrate  (nur 
anc*  c^panf  Such  a  pool  would  ponut 
foyerrunenti  thai  could  not  flad  CMsnemal 
toauraMt  to  apread  the  coat  of  potential  ba 
bilitiei  orer  a  broader  monetary  base 
Uirough  a  a«rt  of  private  mauranre  (roup,  be 
aaid 

The  biB  wai  approved  by  the  Assemblv. 
but  was  mt  acted  00 10  the  Senate 
Tailoo  abo  aaxl  the  leguliturr  thouH  ci 


plore  revisiiofts  in  refufathu  which  (area 
municipalkiai  to  cover  anr  Dcrcenla|e  of  a 
court  award  the  other  OMendenta  eannol 
oover,  ercQ  If  the  municipalKy  was  found  to 
be  only  partly  raapofoiblc  nr  an  fa 
thaiMtoaaidt 

TaOon  ako  autfefted  that  the  AppeOala 
Omtwa  af  gUteSuprene  Court  ba  |tv«i 
ireater  powcn  ta  ravtew  mooaUry  awar* 
tended  down  by  juriea  to  towsuKa  tovolvfif 
nunmpatitjcf  v 
Tallon  aaid  it  ii  poaaible  the  k^atm 
wUi  t^e  up  the  municipal  Uabilttv  qmOm 
if  it  is  calM  bKk  uito  aauion  to  November, 
bv  uid  he  don  not  expect  any  action  ta  bi 
taken  until  the  nK  kfulativc  sesstoo 
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S(«r>GiKtt«.  Tm  .  S*»t  1.  im 


Municipal  insurance  rates  soar;  'catastrophe'  predicted 


Wf  ItItT  CLSnON 

If  SbunM  »ut  ti  M«  k»w  to. 

Mr  clt7  aai  ftkm  tcnn 
tte  suit,  il  dMT  tavt  to  it 
IttkttthtiMTtlCMjrSal. 

Itotag  ttm  tMit       It  t 


Ttrk  Stati,  kai  «tnit4  that  a 
*>tUatUl  ctUttrapht"  h  Mid- 
pal  IWMiit  It  Wtvlaf  h  Hm 
Haft. 

At  Itut  V  wtjar  liitriiri  w 
Haw  h  ttt  anMiwtttiB  —  Itmar 
wittt  ptttdit,       ItcfMatt  yra> 


Prttch  Itaaittitct  fatada  tf 
■Mk  ■!  Ifet  Ml  tl  Mm  Ma  U*- 


MI>aaM  la  •  baa4 
w%m  tkt  cllr't  taamact  euritr. 
laivraaca  tl  Ntrtl^  Aatrlca. 
ttiaauK  la  eaaeal  tliolra'i  la- 
bllltr  ftllclti  It  tkt  ttalr«aj 
vaartMihr  JmU. 

Th»  city  •m4  Itt  tea«r«r  M 
(Mr  aukcaaa  tkt  «M«lat.  at 
a  ea«  if  W»,§m.  CMjr  Maatfar 
Mto  C  QfMBty  hat  taM  bet* 
••rk  will  k«  c««9ltt«<  M  Ikt 


aia  ftr  tkt  City  i(  llalra 
crtaaatf  IS  Mrttat.  tklady 
ttrai«k  MtkBU  tt«t  Itat.  Ito 
im  laawtMt  tMl  IMMMl  M  to. 
wttat  if  Mm  tvar  lul  yaw. 

■  n«  Bam  CMjr  ttkati  Ut- 


■h  ki  iaMMr  ttmaft  I 


arrtfttattkt 


llr  tatwaact  Ikla  kiHwit 
tkt  flUirvaya  pngnat.  cHy  ta> 
daitiimc 

Baira  Ittimei  iftat  labart 
CamO.  praaWit  if  tkt  Praftt- 
ilaMi  IMtnac*  A<«tu  tf  Ktv 


li  |M.Mt  9m  IMlS 
■Wmi  ki  tttrft  la  Ikt  mm 
eaapMv. 

tatanatt  tftMlt  UtMlkt  Ay. 
latkttlac  tttltta  kat^ptaalif  Ivy 
a»ar4a.  patrtaf  Utif  atlaa.  aai 
pilet  waft  tet  aktrfir  ntamd 
ptawlat  IM  rMn  at*,  la  un. 


fer  tstatpli.  tkt  ctty'i  laaartact 
ctfli  dreMt'  ky  111,309,  tt 

*nw  attfkit  wtt  nry  emaptt- 
Itlva  kack  la  INS."  «aid  City 
Ckaaktrlala  Lawratca  Kay 
"Haft  wkiy  *t  w«ra  aMt  to  aagt- 
tlattiackailfyaeaat  raiactita." 

Mack  k«t  ckaafai  ki  tva  yatrt, 
htmvar.  What  lUatn  Maght  kM- 
ytar  lor  Ita  laaaraact 
aaly  hra  eaoipaalaa  ra- 
"It't  a  ktrgaki  at  wkat- 
tvtr  yric*  yta  ean  kay  H,"  Kay 
taUL 

CMy  ta4  tektti  «Mrtet  tOkitlt 
tay  tkty  kavt  a  faa4  kMory  of 
•Ukat  arMk  tkair  teaartaet  car- 
rlan,  iMkMgk  tkt  dty  wai  kit 
««k  twa  tU(M  IoUUh  tU.IN 
laat  yatr  wkaa  twt  (Ira  tracks 
wara  4aaMCa4  ki  atptratt  aed* 
«tata. 

"k  tkat  kt4M  gaaat  tkaf*  rait* 
livt,'*  taM  Miffc  Hau.  tccaant 
•aatallva  ftr  Ptrry  tad  S«art- 
aptti.  Ite  ctty'a  latartaet  agaaft. 
ti^act  tt  ktTt  tM  if  tktat 


Bat  tvarall  Iktlr  tsptrlttca  it 


1W  kad  cUiaia  kistory  of  am 
ral  ataalclpaliUtt  will  caust  prt- 
Bilaatt  to  riac  for  all.  Htfan  uid 
**1%«t'a  t  taacUon  of  Um  inarittt 
pltca."  bt  mM  "Yot  tai't  ban 
It  ktvt  t  poor  claim*  n«wd  la  or 
4tr  It  ktvt  at  tacraift  prtmi- 

MS  " 

Sckaal  tfatrtet  BatliMta  Abiaia- 
btrttor  Fraactt  Wttkt  taM  *bt 
HtrtftN  Ctaptay,  ahldi  wrIUi 
tkt  riUtrlct'a  lltMllty  itauratca, 
nfatai  ts  atO  Ikt  taait  anMuat  at 
eavtrtSa  Oapitt  tkt  diatrlct'a 
"vary  food"  claUaa  history 

Ite  «atrkt  Is  attkkit  tMltltaal 
covartfft  tkrtaf  k  athtr  eompatka 
ktcaata  Mt  aOUoa  Is  wktt  tt* 
ttraays  rocanaittd  tka  district 
carry,  Wetks  saM 

Tka  diftrkt'a  tatal  laaaratca 
kadgat  tor  HU-inc  has  riato  (ram 
|US,M»  to  ms,oe  Amooi  othtr 
ktaiai,  tkt  district  attds  UabUtty 
iataraaet  «a  Ms  (kti  of  n  kustt. 
cars,  tad  ptttotooaact  rtbiclcs, 
Wttkt  said 

Kty  ttid  kt  caaldo'l  prtdlct 
vkot  tkt  city  will  pay  (br  lasar 


Tht  market  wis  very 
eompeUtive  back  in 
IWlThat'twhr  wa 
wcr^  abia  to  nefoluU 
sucb  a  tigniiltaDt 

Tod«7  H'$  a  Urftltt 
at  whatever  prietjou 
caa  hnj  if  *• 
CItr  Chaaktiiaiii 
Lawrence  Kay 


rtWartd. 
A  UabUNy  aaiiManact  tmC  ^ 
to  ttt  eHy*t  ttV  k 


tact  la  iM,  or  (be  affect  oa  laaur. 

aace  rsles  of  at  tesft  (our  UwsuMa  ,   

that  hsvt  anca  from  tb*  Jaaaary  ••■"•^  *•  *• 

iMi  IdOM  Court  ihootoot.  fkad  tor  city  wtrfttra,  It  aatotsl'  • 

iMJoaoiUMnsnooioai.  «.  ualeti  tka  eHy  totaad  t  ptti  tl.  • 

•'I'm  aart  K  woalda't  nakt  H  ■ttyotbtrcttkt,ttyatld 

ttticr.'-  Kty  saM  of  tkt  skootoat.  "All  tt  toktt  Is  tM  cttostispkii. 

to  wUck  00*  poUct  olDetr  tad  two  laddent  to  force  tkt  city  lato  t  Ot^ 

parotMS  wert  killed,  and  two  oth  cal  crisis."  be  said  '  *; 
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Men  iMkttr 


Insurance 
troubles 
housing 
officials 

Mi|M  pMtt  >iwi»|  ■•llMrtir 


Am  M|«ti  iMlH  mMi  r  illi- 


IWMM  N«MM|  AslMfllJ  klK  ■ 

Hinf  Dinrtif  MbD  Ufe#!k 
riiMM  OflMli  tnm  immm 

•JwUmMviINm- 


MMad  Lite  Mfi  Hl'tt  ^  ytt 
Nm  V«t  9i«i  AMWubwrf  ItwM- 


wtmn  prapiiili  TV  Mil  hunt  I 
tew*  Aug  JtUWMlw<ifc-_ 

^UMTtlkMlMMI 

LAt  wri  mt|>  MMi  ^frm  » 

HTMM  ■rrW—i  Mm  Ml 

I IM  1  M«*niy  M  t»lriM  HI  (IMI  HUl) 

bM  tUtm>4  ktMMM  MiriariM  M 
•ntfl  wy  BMrMV  illm  MM  («•  , 

fmil  kf  HUD  Uhf  *rMi4 

•r  4  «  s  MMtMMy  kmhcr  ttei 
pmuMMkHirtUM  Mrtntn 

A  *f^rf  aki  •«  Mi  iIn^  Ut 
fn«M(  MMM  ipte  W A  M  «lh» 

Ua  MM*  M  »M  M  in— iX  M 

rtMM  In  II*  M(im 

M»U»  ' 

Mkm*  ictbmMmii  (■  W  MM  ■ 
MMirMKi  Mf»  Um  ntmw  rut*-  t 
In*  »i|Nro  Ht  U«  tan  wt* 

Tto  pnUM  M  allMM  tM  iMMt  ' 

M|  MlWtei  Ml  BMun^M, 
i*«  Audaritf  r*n^t««  Aranw  ^ 


IMiwmM  iwiMttwHtotiiiini 
mMm  »ilr«Mr 


MiimwwMi  Ml  ntaut  tmm  ii  i 
T)Hy  m4  iwiinwiM  ftrv  bMiK 
Mnl  Mr*  irfiM  ate  l«r«  ffMtfi«r 
*m  ■•  tf*      taM  kniri  1^ 

Urtf  MakiM  (to  M>irinl<ki  mt  • 

^  m  kiMHjMia*  r«y  aiwnwiiii 
ihr  tM  w  lutaMy  Ml  mmt  (vta 

PUMm  iw  taktou  WtMltr 

)«•  iltto-MinMt  ariaCMflfMy 

MfttMO  trt  m  pmtm  M  m  mc* 
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SUN  BULLETIN      August  J9, 


Day  care  fees 
reflect  rising  | 
insurance  ] 

ByAOaiEM  BANKS 
Stan  Wrtttr 

0*y  cart  ctiUer  operitork  ficed  wttii  inciuMd  inwr 
incv  rites  arc  fiodiRiUwymuitraueliuUon  10  cooUiHK 
providinf  cart  for  i«me  children  lo  BroMtw  Counly  ' ' 

Joni  L  FViibie.  ciectitjvc  dirtcior  oTihe  Wee  Care 
b*v  Cenur,  (07  Main  St .  Jotoua  Criy,  walctied  Ibe  cen 
ler  >  insurance  rates  clunk  ui  April  from  tSi  a  month  lo 
Utib  a  nioruh  lor  tl  miliMB  of  covcraie  As  a  r«sult,  Fru 
bic  said  Uw  center  wUI  be  torccd  10  cfUrgcBanUiJy  rates 
ritlier  than  (Utly  rales  "lo  tvtrt  out  the  rait  " 

AiiHlay  c^rt  fir  infants  and  toddlcrt,  for  instance. 
UMd  10  be  tl]  pcf  day,  now,  that  service  will  cut 
jwf  month  The  ccnlar  offcn  half-day  and  all-day  care 
tur  »  uifanu,  taddicri  and  prt-achaol  chiUron 

We  haw  lost  a  few  (cuHemcra)  already7ll«fart»M. 
uicly. "  Pristwc  said  of  the  rate  hike,  which  eoes  uitoef 
(act  on  Scfit  1  PnaMc't  (ndtsendiM  wwanet  afem 
huA  luarantaad  htr  that  he  W find  hir  anothar  afent 
when  har policy  espires in  Apnl. bulilie said,  '*Hc said  ' 
It  II  DTobabiy  be  More  than  what  t'n  payu^  now  " 

or  throe  other  dav  care  center  opefatan  Intar^awad, 
unr  said  the  ptaffiied  to  raise  fees  as  a  result  of  incraased 
Utfurance  premiumk  1W  were  facum  touMdialc 
premium  inenuas,  thty  itid 

Sandra  R  Sdtoonmaker,  director  oT  the  Xid  Korral 
Day  Care  Center  IrK .  OS  Hattinsoa  St ,  BtathamlM. 
»aid  she  IS  eipccUnf  a  « to  SO  porccM  tacraasc  tn  her  Ts. 
premium  rate  when  she  renews  her  policy  tn  September 
Ofj  Srpt  J.  the  center  wili  have  lo  raise  parent  tuiton  by 
W  cent*  a  day,  she  uid  "me  new  tuition  will  ranfe  from  >> 
tu  S73  for  a  five-day  week,  based  on  a  slidinc  scale  ^ 
that  depends  on  fanuly  income 

I  have  had  no  one  withdrew."  ihontd  of  the  OMter, 
which  can  tervc  »  chtldren  "We  mod  to  keop  the  raise 
lu  reasonable  as  poasiblt " 

Schoonmaker  said  the  ihuAs  the  incrtaaed  maurance 
rates,  a  national  problem,  ire  due  not  only  to  some  com 
panics  r^ctint  10  reporu  of  child  abuse  ui  day  care  cen 
ten.  but  also  to  uicreasod  claims  filod  for  chil^  injuna 
tMxwrinf  at  ccnten  She  aaid  she  would  like  lo  sae  a 
mUuiC  placed  on  the  kwds  of  claims  people  can  make 
and  the  amount  0/    JcmenU  they  can  rooeive 

Nanda  Cook,  director  of  the  EndicotI  Day  Nunery. 
iTOa  Monroe  St .  Cndwotl,  and  Timathy  StcphMsun.  di 
rector  o(  the  Day  Nuraerv  Assocution.  32  Stuyvcsanl  Si 
Mnd     Clintan  St .  fi«chamton  said  they  have  not 
hrfd  10  raise  rntes  because  of  utcrtaMd  premiumi  . 

Ont  aiency  refuaed  lo  renew  Cook's  policy  In  May.  but 
the  found  another  insurer  who  was  wUluw  to  Insure  her 
for  throe  years  Suphenaoe  said  hu  center  u  budfctini  I 
)«»  percent  increase  for  inurance  next  year,  when  he 
eipecU  rates  will  tuul  0,000  rather  than  tisoo 

Frisbie  said. '  I  think  there  should  be  aome  typ^of  | 
rcfuiatory  a|ency  "  She  plans  lo  meei  wiih  other  day 
care  tenter  opera:4rs  in  the  fall  and  "da  what  the  doa  ! 
t9rk  did -.knock  on  doors  "  "If  nnthi  .{isdoneaboutilj 
won't  be  able  10  continue  my  busiacasr  ate  said.       *  j 
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^Utte».NY..Tut8day,  August  27. 1965  ^* 

State  facing 
insurance 
nightmare, 
agents  say 


INSURE 


ByJKPFtEYSTINSON 
"tr.MttNews  Service 

,\LBANY  -  New  York  facet  «n 
'  uwuot  aiffatmire"  m  lovenunent 
tod  butmatt  loio  doctor*  m  having 
ucTMMd  DToblena  settinf  liability 
^''venge,  the  atate'a  independent  in 
«uraD<^  iffenta  aaid  ytaterdiy 

'*Wlul  we  have  here  »  a  pot^i^l 
«b»  jMpU,"  wMDid  fioban  Carroll, 
^  jmidtDt  of  the  ProfcaaioiuJ  Insurance 
Agents  of  New  York  Sute,  "with  the 
coniujBen  of  thu  aute  either  left 
entirely  unprotected  in  many  commer 
aal  covertrf*  or  faang  Ui  increaaes 
and  profeasiona)  feet  beyond  belief " 

Carrol],  an  Elraira  agent,  said  buii 
neMW,  profeaaionilt  and  local  govem- 
menta  are  being  hit  with  premiums 
doubling,  tnpling  or  even  quadrupling 
ii.  p^c*  —  when  they  can  get  habihty 
inaurance  at  all 

"In  many  cases,  coverage  isn't  avail 
*ble,'*  he  said  "And  when  it  is,  it  costs 


up  to  400  percent  more  than  ju^t  a  year 
ago 

The  group  found  from  lurveying  ita 
2.500  iDMiberf  that  at  least  26  major 
insurance  companies  no  longer  write 
policiea.  hive  increased  premium*  or 
otherwue  set  new  restnctions  on  cov- 
erage 

Among  the  areu  of  the  economy 
hardatt  ut  are  resuurants  that  serve 
liquor,  truc!icr«,  dentuta,  auto  dealers, 
day-care  centers,  manufacturers,  ciues 
and  schuoU.  the  survey  found  Because 
of  judgmenu,  tort  law  and  the  rukineas 
of  thet  busine»,  these  groups  are  sued 
more  often  | 

"What  insurance  compan les  are . 
doing  IS  either  not  wnttng  th  j  coverage ' 
or  placing  such  high  premiums  on  (the 
policies)  that  they  cam  -t  be  afforded." 
Carroll  said 

The  cnsu  —  brought  on  b>  ever 
higher  jur>  awards,  a  moi'iiain  of  new 
See  INSURE.  Page  2 


rl 


and  eipMMvt  btigatiod  and  the  effect 
of  muky  iamumm  eoBpanMs  having 
indvlgaid  ia  pnMium  prKing  conpeti 
tka  HI  ymn  ago  •  ta  prompting 
independent  airtnta  to  seek  immediate 


dM  bulk  if  Ik* 


it  aftnu.  who  sell 
wtM  u  the  state. 


paitBSBt  to  In  mm  ouosllationa  of 
poUpss  by  iDwraaes  eoapaniM.  re^ 
mire  ooapUMi  to  pcovidt  at  least  eo 
dart'  aotict  to  iiwrsd  partisa  that 
wiDUcancalsdandSO 
4u|s''iioties  of  imhai  hikes. 

Tb*  irao»*a  Baliviiooiaaiias  with 
ftMttMi  «ro  ilidT  of  B  lillBMilng 
criiM  u  liiUUlv  oovwofe  lor  ■nnici 
ptiitiss  «ri  ockaDl  4Mtricts  rsktssd 
SSTa^  AMMMy  Local 

;CuMuttos. 


The  I  ii—ittii  study  Imnd  that 
suits  sMktOf  Bwrs  then  S25 


 an  load  r  Twnnoti  m  r 

sute  tiospt  New  York  City.  wh.  . 
<bcss  Ifjm  ocrtoBi  ssokrng  s  total  of 
IfiSbiUiooiaclajBs. 

Polidss  far  Mort  than  126  mumo- 
paHtiss  were  oaneeM  diis  aunmer, 
otMS  we  1  OS  BlBihMiaB  sad  San- 
toga  Spnnp  rnddnd  m  mftioa 
iwpid  two- or  ttrsoMi  BiBghiaii- 
too'a  aimial  lnMlrfj  pmte  srant 
up  188  pvMtt  tUs  y«r  to  1822^ 
taiofs  Spnip  WBt  froB  lUMjlTl 
iMt  year  to  I8I8UBS3  this  ysar 

At  the  MM  IBM,  hflstnn  this 
ysar  bagsn  pappbog  with  s  much- 
pubbd^  aasdioai  nalpractios  crisis, 
mwhKh  :%»  YoA  doctors  im  hit 
with  s  n  pktzm/L  pnaium  hike  and 
potaotiapy  In  mdUmt  one 
'tht  cB^BHCial  and  muaiapal 


habihty  flsU  is  nng  to  make  msdi 
a  toSi  1 


oal  m^fnelBCs  look  bke  i  pKnic  " 
said  Mkhsfal  Caonm  D,  an  Albsny 
agent  and  pr8Bdeot«lsct  of  the  lode- 


otate  InaurancQ  Department 
spokssnan  Kevin  Foley  agreod  New 
York  tndaed  approachas  a  cnsia  m 
liabihty  insurance,  but  aaid  tha  atate 
needa  to  look  at  more  long^erm 
aohitioQS  to  the  problsm.  He  laid  the 
nt  would  consider  the  propo- 


dajpsrtment 
askhoww 


Connera  acknowledged  that  the 
propossla  don't  git  to  the  hesrt  of  the 

probicn,  but  will  buy  tune  for  busi- 
nsas  and  government  until  the  Legis- 
lature can  find  a  wav  nsing  the 
cnsia. 
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EVENING  PRESS    AuRu.t  27, 


Municipalities  are  warned 
of  crisis  with  insurance 


^rwip  IS  profwtiiif  (Jke  sUU'i  uwiranM  dcMit- 
uke  a  tcries  of  acUoni  to  tlo*  dowi  riw|  imw- 


ALBANY  (Api  ^  The  hud  of  u  miuraiict  mmu' 
Kruup  winu  Ui.li  lactfJ  |{i>verom«fiu  and  unall  bwwiM- 
r>  «n  ihrtatcMd  wtUi  "a  pMcaual  cauatn^"  h» 

L  ju>e  9l  >tt|{»>  NtMirancv  rilc»  and  aa  inabtlity  to  irt  la- 

SUI JIK 

... 

nuat  Uke 
aiKY  raiei 

Thr  suu  ■  fKiAi  aa  MMrwm  aifMnurt,  vtth  tJic 
III  khoik  wrfm  of  the  cruu  already  bciAC  r<ft/'  uid 
ll-i«rl  CarroU.  prrudcal  cl  the  lJ»aemU  Pnfai. 
mhmI  lauirannr  A|«aU  •(  New  Yd(t  SOU  Inc  "U 
rajiiy '  a*ct.  ctvtraic  wCi  avtiJablo  and  tvin  tf  it  k  it 
vittU  MP  to  400  perceiH  MK  than  )«Mt  a  ytar  a|o  " 

lAMir^Act  rates  bavt  ikyr  id  tn  part  bacaiM  i(  a 
fTvw\ni  numUr  of  Uwm.  .^i  bit  damaie  awante 
brfiMkd  down  liy  cou»U.  uid  UuToU ,  Of  Elmira 

WhLH  irtm  rind  kchool  dutricu  can!  ftnd  a  comAany ' 
ti>  wntc  a  lutodity  policy  for  ihcm,  ihc«  have  no  iMur. 
41  lit  in  the  C4ve  Of  «  \»wMt\  "  Carroll  said  Monday 
HMh  raultimilirufl  dollar  awards  bcii^  eommonplact 
iMiay  the  coal  then  comes  back  to  the  midenU  of  that 
U.ite  The  money  has  lo  come  fro«i4  somewhere,  and 
waiuMi  insuraAce  that  somewhere  b  from  Ihe  taipay 

I  h«  ( ity  o(  Uiji^liamton  laced  a  100  percent  incroase  in 
{)rtnijuin>  and  then  otAed  for  a  rom  uf  self  uuuraiicc 


Bnene  County  facod  0  «0  percent  lacrtaae  and  iti  oTTi 
cialfl  alM  adopud  a  irif  iMurancc  plan  Several  other 
l*v  dropped,  or  had  their  polices 
caflcolled,  and  Uittr  orriciali  are  hopuii  thetr  coverv^ 
■MsaraMtMNi 
CamU'i  propMib  ve  Mnod  to  make  <  harder  for ' 

ICOKOllMUl 


iMurancc  covcrafc  and 
wotdDnywe  tilt  oat^oMi  10  givt  greater  adviMod  _ 
nfl(ioeo(pUM  lolHkerMl«i.MtriM«palicHiaiidoQd 
contrtctiwithiMaraactafiMi  ^ 
Suto  towriMt  DepMtiMii  w^mmm  Kevte  Taley  -9 

UMpntOimirM^lwiraMirMMaadlackifcovv  ^ 

HMfw.  FWajr  MM  Out  Carron  s  pnpanto  trtn't 
^THTtMNtl  iMU^  10  fM  to  thi  root  coiMc  or  the 
prUiliHi 

"Wero  lakioc  Ihaiaa  roromortaUofu  icnouity.  but 
the  ivftf  quoAwoi  If  mUiic  eovaraie  avaiiatOf  a«l 

affordable  aren't  addroiaod  lo  the  recomnefldatioas," 
Foley  uid  "ftv  dcpartoMnt  u  now  oondoctinc  a  rath- 
tf  larfe  Hutfy  of  the  enure  iiab«ltty  taaurance  oueOiOA 
-We  dont  wool  to  make  diaiifii  before  we  kaow  what 
changaareDocoaary  " 

'  Foley  said  the  tecislaturf  may  take  action  this  atj 
tumn  on  propooals  to  |ive  laul  eovertuacnu  ervatcr 
protertMn  a|ainst  lawtuiu 
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Deaths.  14 


^^^^^ 

For 


^/MunidpaKLiability  Insurance:. 


Ctttvaugui  Couirty  $112.500 "    '    «74S»4t  -'  '  '  3S91t 

Efii  County  (««••  A,  tJO0.0OO  ?  i.v  ItfSmM'  .i  |2s% 

»  -  ^   la  i  J  A  <    _  .     '       ^  ^  «      *    '  ^  V *" 


WiA  I^CMlral  tk* 

WcMr"  a»U  HJdiMi  C  AiNUfl.  actlif  M«>f*r  M  ll  an  MM  IHI  tlw  M  ku  ^mM 

luwmiw*  Croup  f    tit      ;  r")    mm^m*^,    t  >^  «   ^  .it 


•iSi  iM«7«  is;^^  2r^  ?  "f***^  — * . —  —  

Mr««B,*M  ttt  «*K»aM  luclwi  to  (toV  tl«UB  to  |411.Tt4  .  '>  H 


Mlv  poHcr  T  M  atora  moMr."  MM  Ray  «  Rocm.  a4ma^l* 

aa^  Or-  ■  -  _ 
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Insurance 
hurts  coffers, 
officials  say 


R>  MICH  AM  S  U>ltMtK> 
MliiitksiHtMi  Hurrtu 
TVre  %  t  blJik  I  Iwud  ioufniiiK  ovir 
munKiM  fuwnciil  pl^iuiinK  ihcir 
tfjvj .  rfukfd  by  insur  jno-  i-««p.iiiii^ 
llui  if*  inrrci>inK  prmiymfc  m-vi 
r«l  hunrtrrit  pirn  m  or  mahirii: 
crfiHTilaiKMi>  My  ^nK' 
ItowwnwK  o(lici,iK 

m«H  u  a  bad  mk  and  ouiiw  lo 
(h)  jwjy  »<th  thaJ  ikiKh  nsk  evm  if 
»«  nM'ww  hkint  4  muntaul  policv 

liowmmert  tfliciMH  uy  the  in 
«ir»ftc«  ifMlutiry  has  I  ]ikr  it-or 
Kimpa  •Uitudt.  and  are  fDcwi*  ih« 
ctKmf  o(  ip<ra)in«  premiums  lelf 
irmiraac*  at  (hr  pMentolly  cwily 
thrrait/Mimurancv 

CoMumer  advoctiei.  iRctudmK 
RjH*  Nader  sa,>  ihe  rale  mcreaw^ 
•re  a  ploy.  pauiW  collustw)  a  more 
insurance  companies  10  inirea>o 
prohti  while  rertiKiR  nxks  He  wanU 
a  f(<deral  invest  i^jt  ion 

Ji  tt  iB  a  sue  ul  emu."  said 
John  D  Lake  br  ,  execuli\r  direc lor 
of  ihe  BuiRhamton  Houmdk  Auihwi 
ly  who  k-arimJ  thtk  week  h.s  apcn 
cy  s  premtuim  are  quadnjoiinf  10 
tiwuwfromtzsubo 

Dm  Ciiy  o(  KtnKhamton  was  fac- 
ifiK  »  i»  perctflt  intrvase  n  iii  pee- 
miuTO  unlii  ii  opted  (or  lelf  mw- 
ance  Broome  CauBiy  officiali 
facinK  a  400  percent  rate  increase, 
also  lunwd  to  self  insurante  beveral 
01  her  towns  and  viUaKes  in  Ihe 
Southern  Tier  h^vr  p^id  premium  in 
crea>ei  o(  several  hundred  percent 
or  have  rhnien  to  rtrop  li.ib!iitv  m 
surjnte  and  cros»  their  nn«ers  The 
prnblrni  is  nafnnal  OalUs  Tn.it 
ant)  baton  Koui^r  U  .  drupprtl  lia 
h»liiy  tnsurafHT  hecause  premiums 
rr>M  4tiu  10  i.uii  percent,  acrordini 
tofj//*jnj/fma({aiine 

The  imp#d  wi  Uxpayers.  mumci 
fwl  wficMis  tiiri  Ii  a  hieher  cost  of 
iniufinjf  ^veriimenl  or  Ihr  poipnt^l 
of  a  multi  milliun dollar  Uwsuil  loss 
which  would  be  paid  m  full  by  the 
monicipalily 

How  do  the  insurance  companies 
kuijstaniiale  in<n  jse*  up  to  i  UJU 
ptrienf  liitajilof 

bmphatiully  no. '  taid  KdwartJ 
O  Hjre.  vice  prtsnient  of  the  hisur 
•tur  (nformalion  Institute,  a  nution 
at  ii(lvoc4cy  group  for  the  iniurante 
institute 

He  uid  tremendous  competition 
amonji  insurance  companies  in  re 
cent  years  forii-d  them  tu  ttlict  irss 
ttun  cost  premiums  resultinn  in  in 
induury  wide  loss  o(  S3 1  biMion  last 
yt-ar  The  higje  iwrejws  now  heme 
cturRed  recover  some  of  those 
he  said 

The  industry  as  a  whole  hu  lost 
money  the  last  levefiil  years  they 
were  4II  caught  up  tn  »  Very  compel 
itivpperioo  OHaresairi 

Also  more  lawsints  aKaintl  mu 
nicipallties  and  larger  awards  m^dc 
by  courts  when  the  munuip^luies 
Wit  have  forced  insurance  compa 
nipfc  to  demand  higher  premiums  to 
iDver  these  cosU.  he  said 

He  said  there  also  are  court  deci 
See  INSi  RANCt  211 
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Industry  defends  insurance  rates 


By  MICHAEL  S  GORMLEY 
BlnflhMHon  BuTMU 

Gov-emmeot  bodiw  acron  the  aa 
tion  are  rcacUnf  wttl)  pmic  to  nslni 
lubilit/  taniraiKt  preauuiM.  Am 
the  hi^  rails,  vMdi  Mme  muoid- 
pilitto  ud  houiiag  »uUiorKi«  cut 
iffonl  to  piy.  tnat  imptmy,  Ik- 
•ureniqr 

"It  b  in  •  fUU  of  ctUl"  nid 
Joho  D  Like  Sr  .  cxecotive  orcdor 
of  the  BiQfhamtM  Rmsiif  AuUiori 

The  city  of  Binfhamloii  hat  n»t- 
tad  vith  «-hal  ofndali  hope  If  Imd 
porvy  Mtf  insuraocc  after  premi 


urns  row  mort  than  100  perceat 
Braome  Coin.ly  offtaats  lunwd  to 
■elf  imurance  when  the)  f«K  ruh 
Hnible  premiunii  were  turned  down 
and  they  faced  •  400  parceot  id- 

Conwrncr  advocate  Ralph  Nader 
bit  charifd  there  naj  lie  coIIusmd 
amoDf  nturaoce  companies  to  ia- 
creaie  awur  viee  p^frntumi 

IiKapM* 

"CmphalKally  m,"  uid  Ediard 
OUart,  VKt  prfsidenl  of  the  Insur 
ante  iHormaiion  Inttitule.  a  natKin- 
al  advocacy  {roup  for  the  uKurance 
Indtitfy 

"1  don't  think  there  «tll  tie  a  de 


crease  (la  aremiums)  any  time 
aoon  until  the  ratet  are  ib  vherc 
IheyiheaMbe;  OUareaaid 

Irvuraore  rata  areat  too  Mch 
no*,  udl  are  Juri  where  Ihey  ahouH 
be.  he  laU  He  uid  (rencadMtf 
compHttiio  aaMog  uaunnce  com 
panxi  hike  lait  leveral  jean  and 
competitive  btddiac  forcad  ioaur 
tnce  cwMMto  la  offer  preouum 
that  were  ka  thin  Becenvy  to  cov 
cr  the  CMl  If  the  pdicy,  rmltinf  ta 
a  Ion  If  O I  billwo  last  year  tnditf- 
try  vide. 

AIm,  MR  Uvnriti  agaiml  sio- 
ntcipaliUes  and  larger  iv«rds  made 
b}  courli  when  the  nonicipaJilies 


kfA  li«niU  hive  forced  iaiuiaBcr 
compania  to  demand  higher  prenu 
unu  to  cover  the  ktsaei  conmonh 


enerienred,  he  Mid 
He  alMM 


.  Mid  court  decisMH  have 
broadly  redefined  faauriace  polt 
del,  OUare  laM  Tor  example, 
loaf  term  or  delayod  aajiBcntf  have 
baea  awarded  for  polUno  diataiii 
<r  iahirtas.  be  laid  AIn.  there  ba 
bettef  that  DurndptHtiei  and  imur 
ancc  compinici  have  "deep  pad 
eti"  to  pa]  steep  puflisbraeots. 
OUare  Mid 

"Unitl  there  h  aome  cap  on  lav 
auiti  and  the  sue  of  awar^,  muma 
Mlilie?  wUJ  be  very  unit  tractive ' 
0  Hire  Mid 


18? 


Insurance  firms  blamed  in  BHA  rate  increases 


i)  MICHAELS  CORMLE) 
Blng  klmUt  Bsrrai 

The  Btn|twmion  Houting  AuUmti 
tv'K  annual  msvrance  premiuvis 
probably  vill  quadruple  to  mm 
than  1110,000  nni  >ear,  boatd  mem 
bm  teamed  yeftcrdajr 

EdfirB  PvmvJr  of  Bingham 
Ion,  me  authority's  insurance  a|en(, 
blamed  Uit  Jufnp  n  babihty  and 
propert)  maruce  on  the  mnraMe 
industry,  tomeUncs  calling  it*  rier 
ulhes')cTtf"aid'*MiaU" 

Ptraom  said  the  hirrease.  proba 
bty  to  between  ll«.NO  and  IISO.OOO 
from  Ki,m  I  yur. «  not  caused  by 
U*  BHA,  whjch  adi  "*  " 
tat  landlord  for  i 
com*,  elderly  u  _  _  __ 
dents  b  fact,  the  sutborllv  pays  less 
thantS.OODindaimsyeanT  Irsaid 
BHA  authortties  astimated  Uw  i|en- 
ry  pays  $1,000  or  leu 

"The  kMranct  indualn  b  comuf 
offlhe  wall,"  ParsoM  laid. 

"As  aa  afent.  I  doit  think  Uiey'rt 
htttlfNd  and  ihov  nor  ptanniai  I 
thinii  yw  orcaniuwm  is  my  »eU 
run  one  a(  the  best-nio  orfanaa 


Irons  I  vr  i^n  in  thf  insurance 
field  (but)  )ou  rr  trapped,  he 
said 

Hf  said  thf  BinfChamton  Housing 
Authoril)  15  facuig  cancf  llatioRS  or 
riJxHtitant  rales  from  the  Aetna 


Life  A  Casualt)  Co  of  Hartford 
Conn  because  the  go^rrnmfnlrr 
lated entiiies ha^r bfcome -  mgen 
eral  —  poor  iisks  Hf  said  the 
amount  of  liabJii)  lav^uit;  ha^f  ui 
crravd  within  thf  classification  so 


all  pohcie*  viihin  thf  classification 
are  affected 

To  counter  the  rates  theauthoritv 
yeOfrda^  agrPfd  to  in\e<(igatf  olh 
er  inwrancf  rompanif*  thr  pos<i 
bilil\  of  self  iri'-urMre  and  to  nego- 


tiatf  f  itmsion*  with  Aetna 

Thecuirent  polio  expires  Sept  i 
and  an  futf.n^itjn  -  possibh  thf  last 
-endvSepI  K  Parjon^said 

In^urancf  is  paid  with  federal 
funds  No  local  taxes  uill  be  af 
fected  au'.horit\  offic  als  said 


I  ads  a»  public  h 
r  abaut       low  in- 


Local 

The  Evening  PiCIS*  Bingh»mtno  MY 


Tuesciay  Aug  20  1985  < 
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/Tuesday.  August  20. 1985 
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iHbusing  authority  insurance  could  quadruple 

mjt  #w  MB  than  njW  k 


S  GORMLEY 


 ;  AMmltf  may 

bMr4;i  ^Mtfif  IM  the  mOw^ 
.  JtibOity  nd  prwto  hMiflo  pniM^ 

UK  A  and  llMaiv^.iran 
cwDpai)}  ifrBObctm  Ike  authority 

Panom  uii  Ik  aoUiaritjr,  Bia  pubHc 


?:-:Ed|iri 

•  wthflrtya 


n^ar  ka,  amharitj  riiflm  laid 

tiiMicaflfe«iUi  ec*m  "j«fk»'  aii/-Jdl 

''*'?r*^  fcwcytive  Dtrartar 
>teD  UlwSr  uidthtiituati«i»bran. 
W  u  apdvDK  praMen  far  mumciptlitiea 
^ai4|»mnmcfll  autteritw  and  a«fnda 
4  IVdty If BnihantflB aad Broomr Coim- 
>.       tHUi  maiidpaUtMi  (linHithoul  tlia 


GMtWn  Tter  airf  nUaa  tevf  aat  w  UNk 
m  M  far  adr  iMmoa  fe«MM  tau- 
aa»  coapaaw  aocaaadrala  aemiJ  Nk- 
dradparoBit 

•*tmla^«ag  im.  xk  i(  SkHMatrai 
ffiMnUeoa  I've  aeai  to  tlie  bwnM* 

heU  (M)raaVttri|ipa4"teaall  ^  "Y«y(altoUia'pa«Ja(»lia«taraB 

HeuidtheBnchamtflaKouitagAutharitf  CMnama)  and  ywiAiYavntMnk  they' 
V  f>cui(  canccBatioBa  ar  cxorMltil  ralM   latfirirfuraactbuilaffia  it'i  a  dan 

frMitheA«uU«4CaaiMMrCa  cfHart-      —  *■  

fard,  Com.  barauar  the  itn-emcnafit-rtUlad 
tntitiaa  have  baeafse    to  ftiMral  -  poar 


rUts  KetaidUiraflMaaiiniaMityUwaidti 
hm  tocraaaad  ««toD  (he  claaicfKatMHi,  aa 
al  pabdaa  vtthip  the  chssirKaUon  art  if 
tocM. 

TiCMlar  the  ratal,  Ika  aothoritj  ycatar 
4qr  agraad  to  tovaHkatr  atliar  ^am 
canywiaa,  Uk  paMtofllly  iC  aeg  toagaoc* 
aad  laoetatiate  cilcaaigH  «M  Aftoa 


nil  damn 

ihunc  iTiembarraiaadtobcNrliraniD 
ductnr  that  i  puUiy  thb,"  he  add 


«Ml  datna  aptoal  It  to  ■  yaar  •1¥m. 

tal  tMnfc  Iti  a  prapcr  way,  lhan'i  ao  Mc 

laMrtKt  Ml.  filw  mait  iflbe  aoUiari 
^fspe«aMRNdb;redaraltedi  Na 
heal  Uiflt  «■  be  affect,  aotJnrity  atti 
oabaaU 

^AlM>.MaiP  Idbnalvwelfdadtodto 
Ihebaard.rapladMnormJ  Sel^.vHa 
ml  rcappoiatad  bjr  Mavor  JiianlU  M 
O-abb  lMraenllivfcenhertenaezBirad  f 
fiO  Idunalli 


•'WKi  ^■MMM»  vav  viwiBH  w  lui  Munws 

Vice  ctairmaft  ^  and  Die  R«v  Mart  B 
MarlM  ^«d  to  fdl  (he  Mcrelanr-tna 
Mrrr  poit  nade  rKtnl  b)  Mirhael  A  fUs 
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MICHAEL 
G.  DOLL 


Insurer^ 
take  money: 
and  mn 

BeMtw  thumbUctid  ■  bchip  ad. 
mmatniit'  eampwcommu- 
■uty"  flp  eoUcfe  bulictu  baards 

"■f^MT  iMbilKy  ugHTMct  liai 

teen  eancelM.  OccMnui  iMtr 
MCt  Cimpuy,  wiMdi  wu  to 
have  carried  Ibis  coveracc  (or  ua. 
ii  no  loMerui^crwrUuuiiQuor 

cvoiu  AttfaMpamtatiaM.Uicrc 
u  BO  martet  (or  Uui  cMvatt  la 

nvtfift  be  made  available  la 

CaUtte  «Ut  Mnmd  the  iaia 

dm  cveoa  Thia  loctudci  aJI  iiu- 
dtM  acUvttMi.  ehjbi.  muHtr 
UwandaiWdm*' 

8a  iauh  Oeadentai,  Maftbt 
tawaimmtiiiirv-a  leader*  n 
i^Mjni  the  BAUen'f  aoctjl  policy 
Before  we  kn«r  It,  Occidelilal 
rjli'"!^.*""*"**  that 
twre  wi|]  lie  no  docton  ki  boapi 
tall,  BO fwin{s  in  parkt,  M  booze 
l»bar»  and  m  b»by-aiUan  at 


In  fhort.  the  iniurmncf  industry 
whjdi  ^adi  ihouidcf  to  ^houl 
dar  wubiki  MUodtoio  ai  ihe  n« 
hooirtchew^bwdecKWio  , 
aiop  takliu  ruks  with  the  premi 
unik  II  collecu  and  f«cw  tfiMcjd 
«o  munnc  otify  ihoic  acuyiuu 

Hui  11  the  pathto  BUnUu  nwo. 

try  hai  trod  (or  many  yean 
JJ^JJgjhj-^iLt.laar.^ 

_'w<»«»dti,u»uraac«c*io(* 
«i«lu»eonacladpr«niluin» 
(rom  eaUefoa.  fovcnimeflU,  hoi 

ciniert  They  have  ukefiiKeir 
cuitMien' mooey  Md  iBvait«d  tt 
«iJjethairyih*Uwa]b.oa  , 
haad(or«raMyteylnthacry 
J"«2#/.whtnttbi|Eia 
rats  the  laMfaaea  laduot^aau 
outilthabuilaaMTS!ajSd^. 
el*  alJ  the  raioy-dny  moaey  ttha* 

aod  (ajthhil  cuiia«*ra  lou  buy 
their  own  twbreUa  Il'taaaat 

vick 

Ailaa«»j  part,  the  problem  ii 
compounded  by  a 
loaddoteaTfraad  l^irance 
mmpaniei  oa  lonfcr  bother  with 
we  c«tly  and  time<oaiiunu| 
tukofuiidenmuni  Tbeyinsura 
aJtnoat  anyona  who  can  come  up 
with  the  price  of  a  preoMim.  until 


— or  claim*  ariaes 
Formmple.phyiiciaittlD 
NOW  Yart  «aja  piy  pre«Miu 
thai  arc  baud  aloact  eiehwvely 
oaactuarlali  ' 


s(ariheva- 


oaactuarlaliverafead 
nouanaoaUaa  Ttar._, 
Jjl^MBOilaittaderwnitni. 

Kwhtc^  maaai  mraflc  )i  iivca  u 
ysKiaaiwithaBallreiardfor 
nrcompecaoee-arlackelti 

the  raofar  that  bwMancebe^ 
canai  inavaUablc 

Theaanaiiiniararfmnh 
Ma,  cotkfaa.  rcatauranu.  aod 
dty  cart  eemen  Letjuxaneiat 
htl(oraUr^(aadttluallyd^ 
wrvad)  award,  and  all  of  a  cud- 
dea  the  iamraRec  laduitfy  crab* 
5;/»«»y««tfniaa  Itmakano 
dtffiewie*taitihereitoflt*c»«. 
l««wnoodcjmeiii 

lit  Mch  tunc  the  raurancc  in- 
Auuy  liarlad  doini  •omcthiaT 
(oriuoMMiey  Uu  doesn't,  emv' 
oneifotaatahaveahrfdume 
|ettiO|  a  drtah  ~  not  juit  bCC 
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Schools  face  rising  cost  of  liability  insurance 


l«H4Tnc  BERNSTEIN 

This  \  ear  inNnr>ortitstt  insurvict  com 
panics  n»vt  denifd  hsbtlit}  uifurincf  to  doc 
to'S  and  muiucipalities  fin .  thr  f }v  of  the  in 
sjrincr  storm  »  calcMnf  sdiool  dislrtcts, 
many  of  wtwm  hate  mch  thev  iiabiUtf  pmal 
amtfor  IIIMItkyrackct 

In  Mmf  ram.  mortom  aaid  a  tpokesmaa 

lor  llica  MuiuaJ,  ht*  Harfod},  the  uwiraan 
a|tnt  for  almo^i  half  of  the  ttatf  i  school  dia- 
tTKls.  schoob  have  beta  denied  coveraic  aol- 
ncht 

Frrmiums  ths  year  roae  attranomiraOy  fir 
•rhool  dntnc.s  scrou  iroome  and  Tiofa  co«- 
Biies  ai  «eJl  r  Nev  Yarfc  Male 

Trafa  Centra]  School  Dmriet  viQ  pa/  tujm 
for  liatnlitv  muranee,  up  (rom  its  ll.lOl  pr»> 
nium  for  liabUiljr  ianrance  for  im-B  Its 
^hinmss  acent,  hoveyer,  ukl,  the  fata...^ 
voni  an«r^  tdhx^  proframt  Inauranct  coda 


reproenl  )  percen:  of  the  achoot  budget  for  b\  doctors  to  deal  uilh  the  mwJical  malprac 
«>««y«  ticfcrtftt 


tab  for  113 170  for  liibility.  reprrsnUnf  a  SS 
perm*  mrrease  m  liabJit}  insurance  and  1 15 
percco.  i  the  schoo!  budget 

la  Vertal.  Iiabhtx  rOI  cost  tS7.700  or  S»  per 
cent  more  next  year 

In  Biii|hamton,  the  district  vU)  oai  1X3 

»  tX.  ■hCII.M  <•■  l!>K.I.I.   l\y.L.  m. 


_  into  aclniUtt  morf  clotelt  related  to  lo- 
strartion '  uxt  Leslie  F  Dutin.  suieriatm 
dent  of  B.wnr:  Delaware  Tiofa  BOOES  Hie 
BOCES  dtttr  a.  unlike  many  of  tta  count} 
counterparts  faces  a  relatixei)  siifht  mcreaae 
ID  babilit}  insurance  prcnuums  for  next  year 


for  »  mnim)  m  liabilitv  compared  wih  %J7i  But  Dtstm  uid  the  disL  id  s  muH  iple  jtar 

for  110  oiniKm  corcraie  tt  p«id  last  j-ear  Tins  trscU  vilb  Utica  Mutual  Insurance  could  be 

u  12  percent  of  the  school  budget  and  rq>-  the  reason  for  the  lo«r  rate 

-  »     «  "> «  «^  about  It  «m  b^ 

thMSiSS?^  iKf  '**J»»l«*  »•  «?  cauie  I  dtal  have  aO  the  farts  yet,"  aald  Mi 
2l  i^^JSLteH  iJ"^  ^  *  McMahon.  school  business  oeaitin 
J3^5^J!5SJiiS2L'™*'*t       M«l»*-E'-*«DOeiilraISchooli  ReaaM 

IllSrliSinS^i^^JS'*^*^'  U»"*'«riripwtiM.«»forat5inUHoftUabffity 

E!SlJ3S^.^*3K2''^"  "n»breUahHW«.butcouldnotrveafta»{ 

•T^'LS^.'tL"™^  hriwlyear^ctmiie-IhawlioidttT^ 

xiiiWS!i^.'**'~"*«"»*^  •■id''Asrtfaa»liethSrI*Biic^l*acriiIato 

TyaWBty  W<<ual  laauriocf  Cowpaay  faijy  Ite  miftei.  Ilw  a^  rad  way  to  jyemtoe 


»<  ha\e  a  problem  i<  if  nefjrtd  ouJ  our  carrn-r 
•on  I  carr)  us 

Ovff  board  of  edwahcT  «ill  be  mrt\,\ 
nth  the  local  insurance  agenc}  ver\  soon 
,"uid  Charles  E  Uwrenc*  busines*  manac 
wand  school  disfncl  clerfc  at  the  Whitey  Point 
sdwol  district  "We're  verv  concerned  We  re 
a  lo«  wealth  district  we  veneier  had  a  Ua 
bilit)  daim  so  we  re  trjini  to  get  a  handle  or, 
exactly  why  luch  large  raiei  are  passed  oo  to 
a  school  dtstnci  such  as  ourt " 

Innrance  experts  uid  the  acreasej  are  the 
resuH  of  market  conditions  -  an  ins  jrance  ir, 
Astry  which  for  the  past  sii  years  kept  Its  lu 
bOrt)  premnnns  behm  market  prices  and  re 
covered  losses  with  uirestment  income  -and  a 
JuArial  sjitem  quick  to  a«ard  damages  in 
avflsuMs. 

lo  some  parU  of  New  York  sUle,  school  dit- 
Mi  have  afrcadybeu  denied  liability  insur 
aace,  effective  Mf  1 

tttViSVMCE,» 
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SUN  bLLLCTlN    August  9.  1985 


Affordable  rates 
for  city  insurance 
are  still  elusive 


by  MICHAELS  GORMUY 


Tlw  mt  •(  UaWtlX  MMTMCt  It  M 

Item  10  w«ut  ■  the  iw  li^liiw 
ttm  c*y  bHdccl,  ■cogrdiflf  u  •  aiy 


ttf  afficUb  tkmtf  km 
wrcndictf  Uttr  Mcks  wildiwf  »• 
utruct  prMBwott  nMci  UiM  dtMhIt 

We're  itiU  Uym|  lo  buy  iwr. 
ance  tl  e  reennaMe  ceil."  uid  cny 
FinMceDnctirDeMUt  rraed 

aoon'hc ""^ 

Por  ISM,  Uieeilyp«d$n2^(ir 
laturiece  tlui  liduded  tiekilitv 
when  Med  end  BMer  vcJucte  miir 
ence  Por  IIK.  the  l«weii  otter  (rg« 
in»itrance  conpORici  wa»  eboui 
11*7  Mw  for  the  umc  luurincc.  emi 
ttitfi  bid  wu  retcinded  by  the  uuur- 
d?ice  cooipiAy  ihortiy  ifienrvd, 
freed  Mid 

Por  iMiw.  Ihe  city  u  DsyuK  tgr  il> 
Own  lutMiUy  fund  luxfcr  i  |MS,aM( 
>hon  terra  leU-ifUurjincf  pian  but 
It  may  be  needed  looger  thin 
wtiKM.  hesud 

'  I  UMuchi  It  vMJd  bt  qiMk,  M 
we  prHMifaly  are  1ooIiia|  et  nil  »- 
wriAce  far  two  ar  three  yem  but 
1  ingurMfic/'heuid 

Thccay  UMtaJone 

Anionc  iUtcr  ci«m|>lef  tt  eecilet 
MKuiMirMceceeis 

•  breomeCiuniyutovedteMUiA- 
surincc  la  July  when  the  cost  of  Hi 
htfbihty  coverage  mcreaaed  by 
atwui  4U0  percent  lu  w  much  as 
laaouw 

■  In  the  Tarn  of  Oilord.  iMm 
tNMrd  Biembert  ihia  month  drofipad 
a  ti  million  eucss  liability  jnsur 
ance  poljcy  aiid  cntucd  their  f  uwcn 
thjt  ■  major  iawMUt  un  i  ftkd  The 
town's  tw  ranee  premiuffl  vas  ui 
cttuied  more  than  12  times  over 
Ikii  year,  from  ll.liU  to  (12,«I0  year 
ly  (or  the  sniail  town 

a  In  Sidney,  the  village  board 
agreed  to  pay  mjtO)  more  this  fiscal 
ye^r  lor  liability  insurance  that  costs 
twiir  »  much  u  the  previous  year 
wit  h  hair  ju  much  coverage 

Muncip«l  and  insurance  officials 
nadonwide  point  to  the  growing 
number  of  lawiuits  broughl  agauut 
guveriunenis  states  City  A  St»te.  a 
nxiti^unt  fd  public  buktnt»  and  fi 
iutK.e  NaiKxwlly,  police  negligence 


DoiwME.FrMtf; 
Mor«  dMys  than  wpacicd 
and  bruuitty  cam  tngfer  ucreas- 
.es.  and  inort  Munnce  conpoues 
»re  leaving  the  municipal  liability 
buMcss  becauac  of  large  cuurt-or. 
darad  awardi  aiaingi  gownmeou, 
Uitueasiiiaatatad 
Freed  said  the  nit  of  uHuring 
IUb«l«y  from  poUuiioa.  tone 


the  eons  Amtber  cwie  it  that  nu- 
nenatitics  ofieo  arc  forced  lo  ac 
cepl  low  bidden  for  tmurance  an! 
comptmei  donl  want  to  provide  a 
•ervice  all  yMr  M  to  be  undercut 
the  falkwMf  yur,  the  magazuw 
stated 

The  reniK  i«  that  fewer  insurance 
eampaftica  compete  to  provide  lower 
premkms,  the  magazine  staled 

In  Buriuimlon,  Crabb's  July  21 
suiemeif  about  the  budget  ideoti 
fied  uuurance  u  one  of  twee  iiemi 
to  watch 

FYead  SMd  the  city's  self  uuur 
ance  kitty  of  wsm  u  based  on  the 
INl  c«st  of  WJW  with  rcasooabie 
yearly  tncreaica 

The  only  alternative  wu  to  accept 
an  insurance  pompany's  offer  of 
ITM.ouu  —  an  aaer  that  wasn  t  re- 
scinded by  the  company  but  that 
MTTiod  With  it  a  $2So.aoo  deductible 
that  the  city  would  have  lo  fund  be 
fore  the  company  paid 

We  feel,  baaed  on  past  expen- 
ence.  that  we're  adequately  cov- 
erMt,"  rreod  said 
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USA  TODAY    August  7.  1985 


Small  businesses 
cringe  as  liability 
insurance  rates  soar 


By  ioliD  RciUy 
USA  TODAY 

LMimylMynMMm 
•kyrockeiiag  it  proptrty/ 
ciMAiry  eomtuim  firy  lo  telt 


Dwtr  owQ  towruoc  iMdi 

■  A  Micfeliaa  rttuureal 
ownef*  Itquor  tMIMy  Mw^ 
•act  premUuni  toared  from 
ttt.700  IMI  ywlo S3(U30 Ikli 
year 

■  A  Cilltaniii  «y<ctra  CM- 
icr  opereior^  MiUUiy  prtml- 
ufin  more  oan  Mptod  la  oat 
yMf  tot3l.000  lylnrttaoMh 


iow-tocam*  cUmil 

■  Nearly  300  of  tta  USA  a 
laoo  ocnilad  auiiMniMw 
have  been  acdled  UMlr  tebO- 
My  cavenii  wqi  act  ba  ra- 
ncwad.  ttie  Bumiier  will  raadi 
4M  by  HI*  aed  of  tta  moitt 
and  itSO  by  yiaf^  Md. 

Last  year  tbc  property/ 
CKuaHy  iadttfby  M  M  WUoa 
ia  operatmi  income  from  pf»> 
mJun*  and  lavcMmcott.  U  mm 
»We  lo  record  an  ifler<tBi  prof- 
H  of  SI  4  MIUoo  only  by  «iaiflt 
aMtt  lor  capttal  laini.  ntd 


OavM  (Md  <r  M  lairaea 
laiannarnia  ImtKiM 

Opanuai  li«  IvMiMr  II 
pfMcMadUbOta. 

TWladaHtyfcliwwiHK 
ciHi  iwniii  fan  awardi 


Inturtrs 

In  the  red 

taaoaaorur' 


Uie  recourcM  of  larfe  ooinpa> 


paaple  liaMc  lor  mm  INy 
van  atw  atu  HaMa  Mr  to* 
fore,  Md  «iN«  Ow  awftrdi 
ooma  la  ftcy>e  baa  audi 
hUtitr  Ilia  ftey  tw  wmtT 
mid  Maic  WMiBliifi  af  m 


«htdi  daJna  iiwy  aoi  ariat  aa- 
ty  lawal  yean  aaar  aa  tad- 


lawrar  Cnm  aad  PHMr 
lac  baa  floppad  wdomiii^ 

>M«  poliutloa  uabiuty  baoawe 


%%eA, 

IMor  Ooao.  avMr  if  eras 
Km  laa  la  DoylaoM«a. 
 blillqaai'llabltliypra> 


yaan  la  aaaity  IIMOI.  tb«  ra- 
mm  af  aHni  larn  awardi  id 

vldtni  af  dmakaihdfivliV  ac> 


Tbe  aobioon  lor  aoma  bu*- 
mm  owy  ba  la  follow  m§ 


la  pay  tor  EMraMnaatal  Pi» 


apt  of  Mea  artwra  baarteia 
wMie  was  ds' >pcd  yaan  aartt- 
ar.  Vice  PnddaM  Ua  Ckaali 


Tba  Nattoaal  SflOd  Wmu  Maa- 
atamat  Aaodadoa  liaiudy- 
IH  tte  PQMlbUtty  of  aetoni  wp 
a  aelf^Mfinc  arm,  ciaciittve 
tflraeiflr  Gaoa  Wtotmer  aaid. 


■  DallB>labaiy.aA 
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WALL  STK£ET  JOURNAL    August  5,  198^ 


j  Small  Firms  Face  Sharp  Cost  Hikes 
j  For  Insurance— If  They  Can  Get  It 


Hy  Uauu  B  Niu 

^•^I'lutmtlwtm/Tu.  Wm^»ii  

Hirtv  McfcA  aKu  H«iuP«fpwik|wla 
u  w  djys  away  ttwu  iuviiif  to  siliit  dmrn 
tiu  functe-Audi  driltnAtp  In  knoklyn. 
N  ^  I  hr  uuuraiiCL  puJky  lur  Ihc  Otiier 
^tp  wcu  itboui  U(  rvpire  snd  two  imhit 
JJH  I  brakm  loU  lum  ihry  cuukln  t  fud  a 
iMi.lMiiy  t^i  wwiM  Umk  a  new  ptrftcy 

t-  iiioliy,  ihrouft)  ■  car  dr^kn  yriM^ 
Mr  I'upp  iuufld  «A  ijisuraac«  conipdiv 
»iiM<i;  iti  uij  hMi  i  poJicy-tet  witA  a 
i^uu  Mr  F<ipt>  wuuM  tuvr  to  pky  what 
t-VLj  prMiJum  [hr  coAHNUiy  decided  upoa 
«fti  r  II  iiivniifaled  bis  deaknkip  On 
peruie  Mr  Popp  dfrrtd 

1  iKiiM  iiiUirinre  '  Mr  Pttpp  n 
pijiiii  In  the  auiu  tiusine».  il  you  n 
wiiituui  imuraJKr.  you  rt  Ml  of  Iwsi 

^ir  Pupp  Idit  lost  week  was  lold  his 
iMw  piiicy  will  eu^  iiivno  or  aeariy 

ItifL.  liiiH.*  llkr  bid  KtHMUJii  ol  about  Mi 
<«tn  ■•<  iiisjrt  sfetut  itJ  maiim  tl  mw  can 

diid  Hiiv|Mru  invniUiriCk  ^<iiiiai  luu  or 

TtMfold  btcmsft 

Acrva  Uie  cownify  builamw  ol  aU 
ki<«fk  arr  ijcmi  premium  Uicrtaics  ranf 
ini;  (nxn  tt%  lo  tnorr  than  l.noil  for 
(•rutxriy  and  hjbdiiy  iBuirance-wIm 
ihcy  can  ret  aoy  cuveraft  at  iJI  Awl 
kiiMll  businesses  tucb  u  Mr  Pbfj^'a  art 
beii>l  kgiKCUd  Ihe  hardMl 

lurk  restaurants  iK^uor  $un%.  day 
carv  centers  lAd  lurmt  bomes-aJi  txpe- 
neiiciKi;  or  eioectmr  Increased  clauiK- 
iMveiMwntiJTKinc  the  small  cone  ^hard- 
ni  hii  tiy  aMirtnf  inMrancc  rates  Pnfcs 
kKMuis  ificliMiuic  midwtves,  doctors,  ac 
cumilunli,  srchitecli  jnd  lawyers  iJso 
brr  UyrockettnK  inwriAC^  btlls  becauM 
U  tiicreiSine  maJprddtce  Mils 

Frwijeny  casualty  msuranCL  rsies  his- 
lonc^lty  lollow  •  boom-cr  bust  cycle  tbrec 
yrar>  i>l  liiHat  r*\n  followed  by  Uirce 
ye«r!>  U  increases  Bui  insunncc  brokers, 
riecuiives  am  re|ul«{ors  say  Ihe  oirml 
MrKe  u  the  nosi  pronouAced  In  tbis  cea 
mry 

Ttw  reason  is  thai  conunercitJ  instir 
aiire  rates  pluAKrd  fur  »U  kir^iKhi  yean 
4k  rbiiiiunka  baiilrO  liercrly  fur  business, 
hwpinf  to  iKvest  ii>f  premiums  at  high  m 
uri'ki  r«irs  betori'  el^ttts  had  to  be  paid 
l(u(  prLrnlumk  wrrr  dnvim  loo  low,  the  In 
Uukiry  iMd  a  U.I  btiltoti  pretax  operatlni 
k*s  lj>i  year  and  now  insurers  are  irytni 


uti  of  iy|i«k  ol  ttu^iiiess  Uui  liavr  n. 
kuluii  III  iHf  claims 

TlHTr^  i  sun  a  yawnint  tap  between 
iiNJiuiry  prrimu/)u  and  uadertytnc  *«n 
tubis  uysOavHiOsiwald  vice  prrskJcfil 
u(  htturanctr  Services  Oftice,  a  trade  froup 
dial  ru|)L-cls  diia  Iruiii  the  iuimmi  t  In 
Mirers  utd  su{ft»ls  rdtes  For  tSe  past 
kii  yLjrv  liauriUKt  buyers  have  been  Dw 
iMTiiirlkiarlrk  u(  puiiiiek  thai  have  been 
IKKed  ai  bargain  levels  Now  Ihe  white 
k^e »  Lomtnc  to  a  close  " 

Businesses  thai  cjn  raise  prices  wUI 
iusi  wnw  or  all  of  iite  Miher  premiums 
atone  lu  customers  Uui  some  businesaet 


CM  I  di  duu  sAd  ife  aeetaf  Heir  MnMMS 
NlM  away  by  kiglier  iMvuoc  ewa 
muy  cam.  rs  KMC  10  wipe  M  tMr  tif 
nual  pivfli."  lays  Uwrawe  J  ■ulwMi,  a 
Great  Neck.  N  Y  .  MwiraMt  braker  He 
Cites  a  New  Yurt  sfnailer  co«'Klor  who 
paid  tii W  iiei  mr  for  a  m  Milim  Hi 
Miity  policy  bMi  (to  yew  li  pcylai  tUMM 
itr  a  »  mUHcb  paMcy 

Tbe  cMTiMiMwl  ways  if  CMnttiw 
innkm  im't  Bhnyi  tnilaMt  10  lauN 
bislAities  Many  cmI  aflpr«  m  atert 
CAStiafty  torn  by  Ukte  bigMr  «idwtl< 
kto  SofetfloM  km  idoKMl  by  itiffff 
compuies.  Buck  IS  iMttv  19  Iftctr  owi  tA- 
wruce  MbMHanes  or  tmmt  tnnf-tt 
turuacc  oninuaMiis.  HCualfy  arc  u»  ex 
pensive  or  ctunbcnome  Aid  ouny  imail 
buMCsacs.  islike  bic  Mwtrttl  eompt 
was.  wtfM-i  waipid  lABt  year  by  their  ii»^ 


Hftrd-to-Get  Insurance 

.n«  fflliwiNf  Drpv  tl  lawfMce  ara 

the  man  aifTKult  to  buy  *  — 
IMIuUMi  rialu 


t  U^imr  liabilny 


t  Day-cart  CMMarexwan 


4  Medical  malpracuee 


1.  H  «h-l  iwtn  oMeraae  (abwa  IK 

millmt)  Hr  iadtwU id  Itrau 


t  Aitoaalaarfmavalfreiiiacbwli 


7  CwMMrcial  Tiilimc  beal  awirift 


suraace  afciiti  or  farvken  about  UM  Star  flf 
prciraun  Increases  In  cLait  tkls  yaar 

"II  was  really  a  slwck  lo  as,"  aays  Tin- 
«(by  L  Croas.  pruldem  ol  Nnical  i^- 
claiucs  Instruffleai  Ctt .  a  CraAon.  ltd , 
wMciakr  fli  Mrgical  unpiaais  and  MMiv 
menis  Mr  Gnu  says  be  budcetcd  lor  a 
IM  to  u%  premtum  incnasc  from  last 
year's » TS  (or  ti  mJiiMn  if  pro^i  m 
bUiiy  coversie 

Bui  tke  first  two  vntei  be  racHfed 
were  lor  ti:o.OM  aiid  >70,«o  for  simliar 
coverait  nnaJiy.  bis  insurer,  Pircman'a 
FMAd,  rwcvad  the  polky  tm  mm 

"We're  fiad  }tM  lo  have  coveragf  " 
Mr  Croassaya  "We  went  down  10  the  last 
day  not  kaowtaf  what  was  fotat  lo  hap- 
pen "  SIUI.  he  says  (he  Ugber  pnmiMit 


roiTipinMie  by  raisyji-  pncei  and  let'  *  ■'laiallB  euu  Jil  wtrfii.  MuHofotf 
 '   are  dtctltSd  by  the  m»»iulaitur«rs 


Ttte  tnmrance  markcti  ifearp  una  has 
cnatad  oiAcr  •eciniacty  abaurd  yaar^ 
I  ear  comparisons  Lasi  year.  Gartaad  na> 
herty.  i  rvsiaunuit  owner  In  LMievUte. 
Ky .  paid  a  IM  premiam  for  UM  m  of  tl- 
quor  liabUliy  bmraace,  whlcb  prMecu 
aialnst  iawsutts  sicmmiac  from  acddMia 
uivolvini  patrons  who  bad  bean  drMlnf 
When  the  policy  caplrad  May  t,  Ur 
Flaheny  wu  conlrMted  with  a  II  mUHon 
policy  (or  a  tlO,IIO  pramium.  "A  Jump 
from  ISO  10  tiO.QM  It  rouch  oa  My  fauH 
nasi,"  be  says  ly  Juae.  he  inad  aaodMr 
company  wtJIinc  to  wnie  a  similar  policy 


lor  ajM-sau  a  Tjn%  not  tor  a  In 
aaaae  la  (he  aaiouM  of  eamafc 

tome  toarera  are  dcmandinf  a  per 
caataceafacoMipaay'ireveftuv  One  Con 
nacucui  crane  operator  is  paying  lis  m  a 
year  ph«  lt%  (If  hn  gnss  it«raue  wer  i 
niMM  lor  MMH  of  UahUily  insurance 
Uai  yaat,  iha  awe  operalar  paid  ti.«o  I 
farUnUHaaafcvmace 

By  chatce  or  nMwncUy.  auay  smait 
builaaaMt  are  buyiac  Ian  oneragc.  par 
Uctilariy  HahUHy  CMtraga.  which  pays  the 
ct  af  iitoaag  or  aaulb^  la wf  '-s  Td.i 
H  tan,  laavaa  Ihcn  vuhMraWc  iw  a  laa' 
laasuti  ar  Jwy  award  And  ti  uldmaiely 
coaU  ban  (hoar  who  have  claims  afautsi 
the  businetxs  by  raductof  the  amount 
they  can  collect 

Joe  Flore,  a  Souih  Windsor,  Coaa .  la  ; 
auraace  ageai.  cMes  an  auto  parts  whole- 
saler lor  whom  he  coaM  ftad  only  tif  mil  ' 
lion  of  firMasurancc  covenr  to  replace  a  , 
SnmUiioapuhcythaiaapindMaySl  The  ' 
Hfw  pnaaiMia  wie  compared  with  ' 

WI.OKI  the  year  before,  but  Mr  Flort  sayk 
the  rediicad  coverage  was  af  more  scrlouk 


lUchari  MantU.  a  Im  f  rancuco  lasur 
aace  broker  vtth  the  flm  df  Roilint  Bur- 
dlck  Nuoler.  uys  two  dleois  will  drxip 
oanNuaka  toaraaca  itlher  than  pay  ao- 
witl  piwUum  up  tt  tmm  for  IM  aul 
Uoa  of  coverage  Laai  yaar.  Mr  iierrtll 
aays.  Ma  cheats  had  up  lo  tiM  muiioq  of 
lor  praoMum  aa»-ianUi  u 


■acaaaa  of  targical  IpaclaKies  pre- 
■*UB  hMfaua.  lir  Qvai  says  the  firm 
oouldal  alford  lo  bvy  an  "Minimi  pobcy 
covtrtag  Ioim  eauaad  by  toterrvptkMS  lo 
Mppttts  from  aianufaeiunrs  '  If  we  cut 
hack  loa  covcragt)  aaynor..  we  d  really 
be  eipo«ar  ourselvas  lo  financui 
taact."  be  lays  "We  Jtait  do. -t  wsni  to 
lake  that  chance" 
Hm  neciblan' Rait 

Bualaesi  owners  art  bagtnolng  to  bin 
10  losuranoe  regulaion  for  help  in  finding 
coverage  ReguJaion  caa  anlorcc  lavs, 
agalast  policy  canccllatioM  la  some  suitt, ' 
and  aume  are  circalatiag  Usts  of  comp*  • 
alao  wllHag  lo  laswe  poUdet.  Bui  wuaily 
ragulalon  cu'i  force  comptnlas  to  wrtU 
bualneas  Ihcy  ioa  I  want,  aor  can  they  m  ' 
eraliy  restrict  premium  locitaacs 

"We're  here  lo  aafc  questions  and  u<^ 
•arc  (he  reaction  (to  lw«rwc«^ptny 

11  mt,^ivc"'bafm>iYortU» 

suraace  Supcrtnaa^^^JainL-s  P  Cor 

eoraii.  vhoae  office  is  aunsykaa 

10  dattrmiac  the  aitant  of  the  inan^e 


Hh  Ufhiaalnfl  laauraace  market  has  al 
ready  praoviad  at  laaat  oae  hrgtsiaiivc 
r*B>ady  appoaad  by  laaanu  laMassachu 
iottt  where  H«uortUb*inybwtranccdrt«d 
up  after  several  court  decisions  upheld  ihe 
tlabUMy  of  hquor  siorts  and  resUuranls  in 
psiroaa'  auto  aaideou.  the  state  enactrd 
a  Ull  iorcbig  laauran  lo  write  liquor  UabU 
Hy  coverage  If  thvy  vaat  lo  do  busuicy  in  ' 
(hi  Mia  11i«rttaawUlhiittb}aeiiosute 
rtgulauoA, 


ERIC 
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Vestal  faces  rise  in  liability  costs  ' 

•yUARVBtTKCOLACEcan  botfd if  •te«Uoe.  I'tf  fem 1     H|g uun  iv  tte  pmHim  luul 

wmrriHrMMtaRii  inbttn  vUi  Un  nMobvi  wt'rt  talk  km  mmmlmA,  m  utA  WWw  lu- 

TbtVcttilidioaldtiiricttovtfif  NM0l,htariMM  aaillMwUi  pirMiiMi  vt  pmmlly  fiU  t 

cAictUoo  U«  BtfM  tfcdiMd  to  !*•  Utt  prtMs  i«  ft  r  Jlioa  woctk  of  mt^m  tet  nta  cumm  A  reccot 

duct  lU  MtWlubilay  tMiirwei  tuftnm^m'n un ^tmtitfm  arttdt tttt Nnr  rar* JM* Scteof 

i«m«(r  for  neu  MN- to  t&  mdlMO  WdM/  ktliUUttuW.  g^^^^ggtdttimJfQmtMtuluti 

tnd's  ttttw  UaMhlr  lawmm  . 
nru  yttir'aprtuuwaatllOMlir 
lutllNA  tttnh  o(  eoMragt,  tiit  d 

uhI  »  Mf«iriuK«  Motulumt,  GdkMi  wt—aodtfcwmwWIitmiwiwrth 

aiubi).iflurT«aMdClMibklK..lB  if  cmraii  niHn  an  iMdt  fir.  ke  IhtbMrtMpiMiUbiitP.S*- 

Vvklrfl  Piffeway.  ViiUl,  loM  Um  uid  vttt  if  CiiJlfcl  OoMiillMtt  Iiic . 

bMrdfei»«orkimM)MI«iru«Uit     ZMWinun  wd  It  «iB  lakt  ■  owH  Hick,  m  himmHiI  to  unit 

tMar(i'»reKuUnuM{iMl««u|&.     few  wicki  iff  More  |ilUnc  back  to  ki  tht  hiraM  of  s  nnr  pemtant 

Aithe  rti^ulv  fMMiM  (he  koanl  titt  Imsijmh  if  nuMic  ickoob,  htw-  piriy^iJ.  Ttr  i  f  if  if  *****  r' " 

decNtod  10  lyre  (onncr  OnMa-Eadt-  tvirMnporanly  imini  Pa  '  ^  GrtfOlhi.  bMrd 

codKhooiiuQcniUMdefHWiUuRiA     ZnMBinun, «,  who  ratmd  ina  nmlm,  tun  i.x  takunU  tit$mt 

hmamrn^BUKiuaMiiwifm-  thtVmm-WoiUm9miiiiim,w  Um  wlrart,  wlfttid  dUniiiioa  Ht 

imnKknitoppplKt  JolwJ  IUou«h.  affr«**>(wtlwVctu)po»itMabyi  uiir  didiMd  omdiiimI  m  Ua  na 

whAhumutiiad                    7  te  I  board  vou  mUmd  dtacuaiNB.  aaa.                ^  ^ 

CNAtu>ldlhaboa*dV.,Ul-.cur.  p^SrS^SSil^  ITS 

um  b  11.100  lor  WmUlioo  if  cow-  St^ttlRKlLSift 

^  BcMialaurt  BoMdm«nbmlia»t  vorthof woifcteiiMrTtaoUiadtnw-' 

tatimaUd  Uta  omtOi  will  Ukt  about  UboRr'UtodiiUict^aoldMaiaSirMd, 
'  to  ny  opuMB.  if  I  wart  at  Utt   aunaaUM.  SGhooi,ar«adlrlcfcB4iUdbi|  \ 
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Insurance  woes  hit  day  care 


•tCEORCC  BUSIER 
Short))  before  M«r)  EUcn  Pit(«e  ««s  to  rene« 
Ifce  amirtnct  tor  her  CadfCoU  bued  pre  school 
progrom  Usi  Moy.  she  foond  it  iroi  beiog 


The  Bonner  Communit)  Onter  ml  otone  m 
"  {  with  financuil 
>publicUed  child 


(iciM  (hu  pr^em  Stnialin{  «ith  financuil 
troubfes  ond  «  orried  obout  tSgM\  puUicUed  child 
abuse  cases,  some  of  the  nation's  larfett  tanur 


The  iniuranc*  agent  called  her  «ith  the  bad 
newt  TV  ctmpan;  that  had  been  iBSurinf  the 
profram  wu  w  knger  writing  policies  for  pre- 
schools  or  da]r<are  ccntan 

When  I  got  the  nevt,  I  vas  appalled,"  said 
Paitee.  »ho  Areclt  the  Bomwr  Oommunity  Cen^ 
ler,  m  N  McKinlc)'  Ave  ,  Endicott 
'  "llJttsthiloutoftbeMue   «>  hart  absolute!) 
<«oblaci  marts  on  our  rccvd 

I  Bonner  CMinnitj  CeiUr  vts  able  to  find 
^Murance  with  anotiMr  company,  its  annual 
arrmium  went  up  nearly  UO  perNal  -  to  more 
fhan  t3,N0  a  yaar  Iron  |M0  a  yMr>  l^attee  wd 


ance  coroBanies  have  slopped  writing  du)d<arc 
policies  Others  ha>esubstantMUy  Increased  their 
premiums 

"Ke've  had  price  increases  reported  from  a  km 
of  «S  percent  to  a  high  of  470  percent,"  laid  Mm 
McCann.  rre>oni]  vice  president  of  the  Insurance 
1.  .rmalion  Institute  m  San  Francuoo 

Thb  is  bad  news  for  daycare  ctntcn  acrws  the 
country 

A  Ba(ion4l  torvey  last  spriof  b)  the  Quid  Care 
Actjoo  CcT.mittae  found  that  tvo-thvds  •(  the  SO 
day-rare  centen  responduf  had  laK  HabiMy  Ir 
lurance  er  paid  large  ra  u  mcreaav. 

The  problem  b  even  worse  for  family  day<an 


hemn  thaf  ha'idle  a  lew  younrsters  al  a  time  and 
have  lerwaj  m  their  budeets  to  absorb  rale 
increases  uid  Carol)7i  Simad  deput)  director  a( 
the  actxm  commit!  ae 

Local  officials  *xtny  about  the  long  ter«  if 
fccts  of  utsurance  problems  The)  arc  conceraad 
thai  the  problems  ma>  drne  tome  child  cartpro^ 
0«ms  out  of  busineci  or  force  them  to  incrtaae 
their  rates  to  the  point  thai  working  parents,  who 
Dead  the  servicv,  wUl  no  longer  be  able  to  afford 
K 

"A  natural  outgrowth  (of  increased  insurance 
files)  b  that  the  cost  of  da)  care  and  child  care 
will  increase  "  Emdie  Kudela.  director  a(  the 
Broome  Count)  Child  DeN'tlopmeot  CouneO 

"Pecple  who  need  the  scrMce  arecolng  Is  be 
forced  u  come  »  with  the  money  or  rarred  ta  ea 
10  loollo  the  bUck  market  (luOicensad.  uiir- 
fnnnd  day  care  homes),"  said  J  &«U  O'NeB. 
Se«IN-Sl'llANCE,U 


Mtr>  Ellea  Pattee 

in  inabh 


CNdMedfNmU 

vwncr  of  Wee  Care  Day  Center,  m 
MaiaSt,JotaoaBCky 

OrTioik  Mle  llNrt  la  alraa^y  a 
,  shorlAfe  af  tit^uk  day  cm  h 
BrooMe  and  aaipanBM  ceuntiai 
Otiy  aenn  UeiMai  day  cart  ecnl«» 
art  apea  b  Bleoi.  aM  b  ap«  li 
nop  CoHty,  Mrf  mt  ire  apca  li 
ChcHifaOMalr. 

la  Bream  ei^,  SJKcMHNa 
Ka«!  aoae  Uad  if  in  can.  but  a^ 
111  sliU  eiM  it  diSd«m  centan, 
atficiibaiil 

A  aanpttai  saw  lactl  cMU^ 
care  pnpaas  MralM  Ifes  tHaal 
afthelnarawaprsbba- 

•  The  WSe  Csre  Day  CMtr  !■« 
ib  brtiltojHraee  prtniin  li. 
cnaie  tolM  a  mbUi W IM  a 
Mntk.  Hi  kmr,  IVavelan  & 
iMe  Ctaapoia.  kM  already  aaU  B 
vm  tfaceritoe  die  potey  Mt  ya». 


.  eTbe  EadicsU  Ow  Nunvy,  tm 
l,Eadicofir,hBdi^  " 
sad  stay 

 apaair  ft   

csnl«r  faiad  sUmt  innnncc,  with 


Hamell,  ^, 

tMbamAtHm»run  

Partanately,  the 
-  — ■■  wJMe  imtnncc,  with 
inly  a  sotiiaat  bicrraje  to  rates, 


laJdMracfarKandaONk 

•  The  Day  Nincry  AasodatJoiL  a 
Stiiyvcsait  9t  aw!  ni  CUnton  8t , 
Bufhamtaa,  b  anticipiting  as  much 
u  a  in  pcmat  iKTCMe  in  iU  HabO- 
ihr  tasuranee  casts,  said  Dvsctor 
UmI^  SUphsoaa. 

sKid  Kerral  48  RobiMOB  It. 
Biaihaaitoa.  has  bssa  UU  by  Ms 
s|«K  ta  cipBd  a  B  to  »  percciri  to- 
creaae  to  Ita  preaium  rstts,  said  Di- 
ractsrSaairtK  •dmomsker. 

tthosMistsr  said  Ike  ccaiar  b 
srstectad,  to  asM  encot,  from  ibe 
iasursDoe  cristo  hacauK  M  b  part  of 
Bnpirs  SUto  Day  Care  ServiceB 
lac ,  •  astvsrfc  af  B  day<are  oen- 
ton  Ibat  arals  ady  childrsa  «f 
atotccnptoyMt. 

n*  ciOtor  was  abto  to  get  Imv* 
IMS  dirsaife  a  pad  wttb  ether  ecD- 
tor*  that  ars  part  of  the  Empb« 
State  system,  na  said 

B<  ihc  saM,  lar  rw  indcp». 
dsnt  ceotcn  the  prob  ..o  b  inaur- 
aiavatablc  because  coDpanles 
cantaOad  their  poUctas.  ar  boosted 
Ihslr  rsias  bcyaad  tto  ccfttars  abib 
lytopay 


"A  lot  af  centers  arc  gotag  from 
hand  to  nouth  Ifs  not  a  htcratiTe 
business   Tbire's  no  way  the>  can 

—  tow  percent  to- 

raaid  , 
lone  diy-care  offidab  ptocc  the 
Name  for  toniraace  probtoois  mm 
fily  an  toHiraaca  conpauas  iVey 


argue  coaipanics  are  iBnacsss«ri(y 
nmntoc  scarsd  evsr  rsporU  af  cUH 
abuse  and  mobfUtbti  ta  day  ear« 
centers  and  boestia|  their  rAn 
sccerdiBgly  "Inswance  compsitos 
admit  liwy  hsfcil  done  wf  valid 
actuarial  stndMS  They're  hisl  react 
lag  to  MhUc  hysteria.^' saidStnbaa- 
aonaflheDayNunvyAaaoeiaftoar 

Stephenaea  said  he  knows  ef  no 
huge  paysNBto  by  csmpaidcs  to 
caaas  of  aOagsd  abuse  to  day-cart 
eentort  to  fact,  he  said,  toaa  IhMil 
percent  af  aO  child  ab)Me  caaesM- 
cw  to  dar-care  center*,  according  to 
a  report  by  the  Cbih)  Defense  Fyd 

Insurance  industry  ofncials  t^  s 
differeit  riflf7  | 

McCaaa  of  the  Insurance  loforau 
tN»  tnstitutMo  said  daycare  centers 
have  traditienaDy  had  tow  premi 
urns  and  have  never  been  a  very 


profitable  business  for  insurance 
companbs 

"We  have  underpriced  them  for 
years."  he  said  Wbce  ytw  add  to 
child  abuse  and  child  molesUttoo 
caa^.  the  risk  U  raised  out  of  sight, 
be  said 

"Evciy  najor  dty  to  Ibe  eouatry 
has  tti  own  aenulMoal  child  abuae 
cMc,"beBaU 

Kcvto  Polsy,  dirsctar  af  pidibc  to- 
fbrmatMi  for  the  New  York  sUto  Ib- 
Biraace  Dcpartmert,  said  the  insv 
«KC  probtefi  faced  by  day  carv  b 
the  muH  of  aeveral  treads  meetii^ 
atlhesMstiM 

First,'  the  MX  tasuranee  rompa- 
otol  are  suffering  through  finaocial 
prabtemi,  partly  bcraust  af  faUng 
tovastinsal  tocooM,  aad  partly  fraa 
largs  cUim  paymcnto.  be  said 

raced  wkb  ftaauto)  trwMaa  - 
the  todustrr  bat  an  estimatod  14  bO 
lioa  to  im  —  iAsuraoce  companies 
are  sbytog  away  from  insuring  diUd- 
care  srscranis  becauae  of  highly 
pubUciseo  cases  of  physical  and  aex 
uai  abuse,  be  said 

The  industry  b  a/raid  that  Wi 
gallon  from  these  cases  »J1  result  to 


er|c 


large  Judgments,  he  said 

"They  (iasi ranee  companies) 
doo't  know  how  to  price  poides  for 
thb  type  ef  cieorage  Tbcy  fear 
the  court  mtom  aad  epenWod  lie 
bdity.'-r&yMid. 

Some  ceopsatoi  that  are  sUD  vrM- 
fatf  day-cart  VabOiy  poUcta  at 
aetttog  strktor  9uatif Kaboas. 

naiaph.  k.  Pad!  FW  aid 
MariM  tasursKt  Co ,  wfMi  says  It 
loit  H  mmba  iMl  yisr  on  dsy-cart 
tosuraaet,  b  vrittog  icobnctcdyoli 
ctos  that  cuhde  eoveraie  for  p(^ 
cal  and  seiuil  stows 

Foler  said  hnraaee  b  ssMCtimas 
taken  for  rutod,  tod  aeopto  mwl 
realise  It's  a  toaliiui  If  a  caepany 
cannal  make  moacy  adUnga  ccrtato 
prednct  M  b  asl  fotog  10  MB  It,  he 
said.  nA  Mtfsrtwato^the 
ease  wRh  d^  care  ef  the  prcaeat 
^  Une  "Sueb  WW*  sft  Ittle  sobce  to 
rhSd<are  mgrans  thai  arc  expert 
endng  protlawa 

Pattee  said  Banner  Community 
Center  has  never  bad  a  claim  for 
abuse  or  neglect  fded  Bgauisl  It  In 
fact,  oarenu  work  with  the  staff  la 
care  for  youngitira. 


"la  our  case  ttus  b  ridiculous;, 
the  said  She  said  the  center  IS  bvuir 
(rff  Its  bank  balance  this  year  to  keep 
operituig  without  raUug  rates  She 
doesol  know  wbal  iiU  happen  oat 
year  if  Ibe  center  is  hit  with  anotMr 
boosl  to  insurance  coats. 

"Per  a  small,  noo-proflt  orianlia' 
Ilia.  IMS  b  a  real  kiUer,"  she  said . 

O'NeQ  of  Wee  Care  Day  Ceatar 
aald  the  solution  to  the  problem  roto 
with  the  itat^  insurance  department 

He  said  the  department  should  rv; 
qsbv  all  insuraoce  companies  who 
want  to  do  buimeas  to  the  stale  Id 
provide  habiUty  rorerace  to  da^ 
care  centers  al  a  reaaooaole  rale 

But  Pole^  said  there  U  no  short, 
term  sehttna  "There's  nothmg  we 
(Ibe  state  tosuraoce  departmeol) 
caa  do,  wtdf  iasursnce  law,  to 
nuke  prices  tower. '  he  said 

McCanr  said  chDd  care  pron-anis 
arc  goiftf  io  ht^e  to  be  run  belter 
and  will  Eava  to  utruduce  risk  man. 
agement  procedures  to  bring  down 
their  insurance  costs 

"InsurarKe  conftimei  aren'l  Ih^ 
problem  and  the>  aren't  Ihe  solu 
(km  hrujd 
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Banks  and  businesses  are  hard  hit 
by  rising  liability  insurance  costs 


San  Fr-hCiico  based  Bank 
America  ui  4  nervy  neve  eariiw 
Ihik  yvdT  tbji  iiifuruted  {tie  iiuur- 

{iri4k  4na  iricil  tu  lollecl  m)  iiuur 
iini.r  poiuin  covering  officers 
4g4in»i  tiurdwklrr  ami  nuiomer 
lawiuitk 

The  liUotJt  W4»  unmediaie  The 
Ojnk'k  lubiltty  ccvera^e  wik 
cinctM  bfxirued  by  Uie  uiMraace 


indukiry.  Bank  of  Anenca  was 
lorctd  u  cruic  ka  ««■  uuurince 
Mtwjdtafy  (or  Me  daiit  -  lUeV 
And  the  move  &UU  to  the  difficul 
t»e$  thjt  banks  natioiiwNle  arc  hav 
ini  (mdiM  affordahle  dirKtors  and 
officers  LiUiUyiMurencc 
Banks  ven  i  ihe  onlj 


havuiK  (rouble  fbuteini  covcrate  u 
protect  iheir  executives  agatMUaw 
suns  ihr^  days  Unocal  u  wine  four 
laviTtr  companies  ihil  canceled 
lU  Ouwtan  a^d  offtcen  habUuy 


P«»lic«  Ifce  day  that  T  ioone  Pick 
«M  Jr  ilwflaaed  bv  ii-nrry  m 
urnipi  A«d  tuciKnw  «f  chmtcal 
[vns  ud  utikia  »bo  faee  poMwwl 
5«Ce jMtMra  eUimi  from^Sler 
dMUM  ar  ittic  aciiUi  ar  Mtekar  acci 
dnli  art  virtiuUy  unmaitftUe 

Hijber  bMuranot  preoMimt  will 
ev^uajly  be  paiaad  on  tte  puUic, 

that  buMoets^  wiU  be  forcod  \»  tit 
•wdf  10  pay  uiuiiMrtd  claims 
BMki  will  atfopt  aere  coMarva 


Irtjj  lending  y>\Kiti  and  outer  fi 
wuJ  uke  fewer  ruka  that  could 
Me  Ihea  u  lawsuits  Btiterlo 
by  iMurance  companm  means 
far  pramnwu  far  atl  pabcyholdc 


la  addition  comMaies  will  I 
>  <i>rectas  wh«  wiU  fear 


In  fact,  ine  maniM  Dtrily  MtKcd 
Demand  for  D40  poitcm  mm  grow- 
ing. M  m^Jc^  sw  that  tod:,.  *-  ^ 
mated  «  percent  of  New  Vorfc  Slock 
tichange  listed  compaiiet  carry 
Jome  Mtrt  (rf  etccuUve  milpraciM 
coverage  Compcdim  dime  rates 
o«*n  and  coverage  lima  up.  m 
acme  cuca  as  htgb  as  fw.  millwa  •' 

Then,  last  year,  tte  l^mmtf  fdi 
Pay^wis  OB  MO  ^jIicns,  panic^ 
«U»rt"  at  banks  other  financial 
amounted  |«  tlirae  tim« 
A>  romprtmiun  Iwurerabr 
.  aUndoning  DtO  (or  banks.  «r 
jteti^mg  out  of  UM  DM  buauwa  m- 

"iMk  at  wlut'i  Mtn<  M  am^ 
you  u)  luianeitl  wtftiKiaiM  Laok  at 
Uk  number  aftbtnu'  ti«a  Look 
ai  the  amount  af  Uifa  said  Jo- 
MpD  P  DeAkuuXt  ^rtaidntof 
National  Union  Firt  Iiwraoee  Co  of 

•r  af  MO  policMi  Ibt  iai^  w. 
M  u  40  say  wc  won't  write  that 

0«Alessandro  stid,  howcvtr,  that 
htt  company  would  coatuue  to  la 
aure  bonks,  although  aome  irAubled 
uutiluUcAt  have  baen  dropped 

A  wave  of  bank  (aihvt*  w  the  last 
two  yean  touched  off  daicni  of  suiti 
by  sharehoWers  ud  prMnpled  the 
^roiC  to  seek  recovery  from  former 
officers  and  dirtcton  failed  banki 
—  and  theu-  uisurtrs  —  a  lactic  uisi 
reguiaion  UNjj  was  not  new 

"We've  been  doutf  this  for  ytars 
what's  chaP2«d  u  lhat  more  bai^ 
are  (Ailing  and  bigger  banks  ai  e  fail 
Ing."  uid  Mark  RoMn.  t  distant 
general  rouosel  at  tha  PDtC 

«  D40  claims  panhag  and  is  eon- 
Itm^lMUnp  filtiWjtno'jMf  jjf^AU,  w 
cept  fhfil^bmm  actlen  agaiMl 
Conimenlal  tltinoi,  Involve  closed 
hanks  and  were  brougM  the  FDIC 
as  receiver  or  UquidaW 

Some  banks,  aucb  u  BaiA  af 
America  have  b».ii  cancalcd  w  the 
mid<"«  of  their  policy  terms  Others 
are  aenng  x\um  r«»e  from  " 
perctnt  at  the  haalthlw  oonpanles 
10  1.000  parctnt  a.  '"rgar  or  more 
vulherabla  •oKitutions,  aecortLng  ^ 
Brockmeier 

At  the  same  time,  cavera^  luniu 
are  thrinkuw  to  $30  million  or  leu 
(rom  K6  niiUKM  or  tJOO  milUon  and 
dedudjbl«t  are  ri  4  tc  SIO  million 
from  (2  millKK)  As  limiu  (all  anc  d^ 
ductiblcs  rue  the  policies  bcgw  to 
Ifok  very  much  like  icU  mauraoce 


iSt<tP««»»l  fortunes  in  J 
^^•fdaos^taJ 

•Thu  bu  b  jome  a  aoo  TW 
UajwarmiKeappaJUBg.'uid 
rtdSimmwiaafiinniufanceL 
MtiM  Uftitutt  "What  I  Me  ai 
fu«tMne  of  this  IS  the  relucUM 
•we  DM  (dfirtor^  and  offi 
uWhv  waureoeel  en  the  pai 
anybody  by  underwriters,  who 
iMimaoMybyihaionasdik" 
The  enaa  m  dtffctan  and  of fi 
■•uwt  -  also  known  u 
paraie  malpractice  coverag 
irows  frjfi  a  number  of  factors 
verging  at  onct 

The  Insurance  laduslry  suff 
teaiitastyaarMeKc«uof|3l 
bon  aad  u  droppmg  tMiproTit 
toes  Sharaholden.  miners 
rtfulaiors  arc  Quicker  to 
everbtforr 

Banirfathiraa  and  takeover  bt 
Mv«  led  to  bundraita  af  costly 
•wji  agaiDit  eorporau  nana 
•ndboirdawnhars  Andcourti 
ucTMu^y  bbaral  10  mterpn 
csrparau  and  individual  lubtlit> 
fcf*i  are  amoog  the  hardest 
mtn  and  tmuron  uy  bac 
«»«r  laaacs  CMne  so.efteo  aa 
suehmastivtdoaes 

B»t  .  Antrya,  far  imrsK 
•Mkjng  la  recover  m  m\i\an  k 
»  »U*f«l  Kxlgagc  fraud  lha 
buk  blsMs  an  Mfligent  en 


Chaae  llaohaUaa  is  suing  tu 
am  warkers  in  an  effort  u.  rei 
im  million  at  losses  summuig, 
tbePtnd  Square  Bank  failure  ! 

Ohw  bank  reguJalois  havtt 
the  former  a/rtctrs  and  directa 
the  cloaed  Home  SUU  Savings  t 
lorirj«ill,gn  IheFaderalDa 
au  u  S  banks,  wants  to  rtt 
more  thMit  bUlion lost  in  the f 
nentallUmou  debacle  ( 
,  The  sfrcaUad. "offensive'  w 
Uabdily  pokcies,  most  drtmaS 
••«>  m  the  Bank  of  America 
«*a*  cases. originated  in  imi 
Uny  Bank  of  Warren  County  ui 
MmoviUe,  Taon 

The  bank,  after  n/fering  aub 
Ual  loan 'otaaa.  sued  lU  own  bat 
wfwois  for  mismaoagemeirt 
filad  a  daim  with  tbf  batAjm 
,  '•The  DiO  earner  screamed, 
that  a  not  what  was  uttanded  I 
pO'icy  But  there  wasn't  anythi 
«  the  policy  that  pravantad  thu  t) 
««.-flp.*'  said  auamcy  Pat  Jin 

Wt  a«t:jc  tha  ease  ouietly.' 
'  was  Just  a  country  baii  andi 
have  the  impact  of  a 
Chaae"        _  , 
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■Risky  Business:  Companies  Are  Finding  It  Difficult  ' 
Now  to  Obtain  Liability  Insurance  for  Their  Directors 


l<M(tmi  J  fYowi  f'ir»l  Fum 
kt'  or  Livt  kimxpfy  mlncird  undcrwrlt 
ni  Jului  K  ^Wy  a  iMKir  nuNajrcf  witti 
Oucmu  UurJ  CN  '  litMnuicc  Cut .  «ti 
mam  tlui  ik  taduslfy  s  r  poriiy  lo  )un 
lilr  ibiMl  liuu  liuh  on  »  yekr  o(  DlK> 
tiMunu  *\ms\  wie-suUt  ol  Uir  ntaitet,  luts 
diwpprjrrd 

Bfum*  thtk  ytur.  OitO  prcimuiDS  for 
\ittf  cwniuaick  wrrr  ofl«A  kru  than  SBi 
Mm  fur  4k  itiucli  u  l>W  intlltwi  of  cov«r 
j£<^  Nuw  ihuiy  coniphinivs  *n  luvtic 
irwibit  ttiyiiii:  nwrf  ik.>ii  t:«  idiiImjo  ol 
cuvrruKr  ami  itftnun/iu  ot  man  Ihin  tl 
niilltMi  ire  cununua.  t>nAcn  tjy  Ftfr  n 
wiip<r  Alltrd  Corp  ,  U»  chrnUctl  taA 
cliYtnfuci  CiMirrn.  iuk)  nam  fof  DIK) 
inMiruiH.r  l4»i  y*ar  Tim  y«'  »r  »ccortjrn( 
10  lu  proky  kl4icnwni.  Allwd  is  P*y>ii| 
VM7  oiw  Ttw  anKMMtl  ol  covtr^fe  w.un  I 
tfockwd  IB  nliwr  year 

l-'^rlhfr  CwiMnrlioii 

TlK  iiiti  ul  \\«  marhrt  i&  vxtrenwiy 
dilliruli  uyi  Juvrtili  P  DeAlr^saMtro, 
Itic  i>ii  M4Jkiti  111  NalKHwl  UiNCfl  hire  liuur 
•liCr  Ui ,  Jii  AiiMrnuu  lilvrrMttuiMl  Cfuup 
hic  uiul  'Ml  u<H>  ul  Uk  lir](»l  n  mainitit 
UbO  uMkrwnirr^  'in  eimnently  ckdr 
tlui  the  DfcO  nurkei  ti  fMi\t  to  coiu4ncl 
rvro  lurtlirr  briarc  our  tyn 

Antutig  ttHiw  Lhat  luvr  withdrawn  (rom 
llw  UiMnm  ire  Vrnia  s  lumwr  liuurrf 
Midbud  insurancv  Oo .  a  unil  of  Kaly  In- 
tfustrtn  tnc  AJid  Hoir?  InMiriiKt  Co  a 
unit  ul  Oly  iuvniuif  Go.  H^rtfoni  liuur 
iXf  Uroup  i  MRU  of  >TT  Curp  and  Crun 
if  KbT^trr  a  uiiil  ul  Xrrtui  Curp  say  thai 
Utry  art  bviuK  more  Kleclivr  la  decidtnc 
wUuin  lu  cuv«r 

ill  rctpoiuf  10  lilt  UCt»l«Rin(  marlitl, 
Jil4nJ>  k  McUiuun  tnc  tlte  wvrid  i  i^ri 
rsl  iiuunincr  bnker.  bik  uk)  0«0  po- 
lirtn  will  b(  urfcn^  by  *  nrw  luurvr  llul 
u  u  ott*mii\n  \it  provMk  iubiliiy  cover 
dxr  lor  liri;r  i-uniMilts  Ttw  nt>w  iluurcr 
w'lirli  wi)l  U  uwiH-d  L/  lU  pultcyMdt. rs  is 
to  oflrr  tSU  liiilltufl  ul  D*0  covvrac*  to 
rjth  foqwr.n*  M'fy'wWfr  Tl»»  co¥«f 
lit  howivrr  wtll  puy  only  the  mounl  ol 
(lauii^  III  mi^  uf  Vm  niillioti  Oti  i  tT& 
milltMi  kJhk.  for  eianiple  il  wuuliJ  (wy 
miiIImmi 

Uuiki  MA  tllnlU  CMfrrntly  art  havini 
m  e^tJKiiily  luutb  limr  liiidiiiK  CMK)  in 
turAJur  bn*t.r>  aJid  uiid«rwrtterk  uy 
Tlul  ^  brcjusi  ul  M  \acn*M  in  suiU 
aj^oiAkl  dirtctors  by  icdcr^l  rrKuiaior^  u 
WrII  lU  iwu  liiclily  putjIiciinJ  tuits  ty 
baiia^  'KiiD^i  (oriiierolficvri  jnd  TV  bink 
liilurrs  Lst  year  a  poit  Drprnsjon  rec 
unJ 

!>hi>iuil>«C  Ujiik^ 

l^lkUKUl  in^iiuitoos.  baniu  ta  pani 
cuJar  jrr  cwLiKkrcd  pcrMa^  non  V*^* 
It  mu>t  injur^ncr  compttntc^  uys  Alben 
!tjlv4itcu  i  nij'upnc  dtrrclor  in  chari^e 
ul  U*U  covriaK*  al  Jri^r^ti  A  J^cLeiinait 
CbuMj  Curp  and  Coiwineiiul  Corp  two 
nujor  insunra  uy  llui  Utry  luve  siopprd 
«nli»c  MW  1)4U  policies  lor  b^nlu  and 
mritu 

A>Miih«r  problem  lor  Imurera  u  Uui  the 
^cOvrrfl  UepQMt  Insurancr  Corp  and  IM 
^rOrral  S^vwict  ^nd  Uuu  tiL^u.-^ncr  Lurv 
jrv  ruulihrly  filint  t  Jits  4K»inst  Ulc  (Urec 
l^rfc  aiid  ullK.rrk  ol  failed  banks  and 
UbnlL),  hup4M|  lu  collKi  Ml  D*0  polKiei 

Tlij.  lus  caused  many  lAkurer^  to  ^^ 
wnie  MU  polictcsiofiiclydcdajmsstem 
ivin({  Irufli  Uwsuiti  by  refuldiory  afcn 
r{->s  No  private  limiraiicc  company 
vfoiiu  10  iMiid  lite  lcder«i  rtvemniMii, 
i^yi  Mr  Pull  y  ol  CNA  '  Wc  Irti  lhat  s  ba 
»i.ally  4  rikk  thai  Cdn  1  be  uMkrwnl 

'  TwtHiui>iir  btUiks  h^vntunned  ifisurm 
by  MUiir  Uirir  wwn  ampluyeei  under  MU 


poiicw  Qusc  IMonAailan  Buik  hai  s«Nd 
ua  lumier  oflicert  lor  Uti  nwllkM.  tlitc 
ing  ne(hvtK«  In  tauyiH  MU> 
^lun  lUnk  And  Bank  of  Amenca  ku 
wad  one  cHrrent  and  tlx  lonmr  cmplorMi 
lor  (h(.ir  dlkgeU  role  in  ^  llionxaK^b•ck•d 
^uriuet  'Randal  Ikat  tm  ite  buk  M 
miliwn 

CmccM  PiUcy 

Mank  of  AjnerKa's  DftO  laturanct  was 

CMCCkd  alionly  alter  ite  lawswi  was 
fikd  Tbe  towwit  "eleurty  was  coolrn^  to 
iW  ipini  wid  Mtent  behind  tW  policy  " 
Mtd  AJilhony  Unaonc.  a  lawyer  lor  one  of 
the  tnsuren,  WiscomIr  liaiad  fimptorre 
InMrwcc  el  Wausau 


outer  lUHTcn  tgnt  And  aevtrti  m 
cMiDf  NatlOMi  UWM  Fire.  Ouni «  For 
Mar  aad  OIA.  kavi  ekanfad  policy  lan- 
IWft  10  BUke  ifeai  point  The  new  lan 
faaie  aayi  Uwt  a«  taaurer  •oa'i  cover 
elaima  ranHtac  from  a  suit  by  a  covered 
pcrtoo  or  campaay  afttnd  aaoUicr  cov 
ered  by  (fee  auna  policy 

To  ranore  Hi  laaunace  covenfc.  Bank 
of  Ainartca  aet  itp  lu  own  laauranct  aub- 
sidlary  la  tbe  Caymar  Isljndt  Anoiht"' 
San  Prucisc»bas«]  compviy  Pacirtcdas 
ft  EleclTK  Co ,  also  SH  up  lu  own  Insurer 
after  part  ol  tu  0*0  coverage  wai  can 
ceM 

By  wiabltalilai  iu  own  laaaraacc  unit. 


^lil'H^iltlfcl^P.iilii 
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\  Risky  Business 

Liability  Insurance  Is 
Difficult  to  Find  Now 
'For  Directors.  Officers 

'Suiti  by  Sharelioidm  Caui^ 
I*rciuiuim  to  Skyrocket. 
lii:>uriTs  Cancel  PoljciCi 

KJjjjIit  From  the  Boa/d  Room 


By  Davis  B  Hiluu 

Wlri.  Veriij  Corp  «  Hwuitwi  bji«l  otl 
|»nd  «.u  tlnlliiiK  company  hai  ib  12  inti 

rr  IK.  I  al  lllMKh  lou,  oj  ,^  . 

iMi  quil  w 
wy$  Mr  Crucaii  Lord  a  Vt-ma  dir^tor 

toy  OiitfuoH,,!  WurtteWer^ 

I  Ji.»l  cjii  I  jdofO  lo  rkujM  my  oer 

Ti»  fc.fc.aj  pnXrtBoii  Ik  uniMt  Ml 
■Tpo  p<«c..  «  ca«  ftod  ,  pockrt  AM  1 
i*M  '•^llAii  lu  iHtvr  a  |M.kd 
••fr^eiillv  4iU(yr<r  oirtcUfs  aiid 
[m  lubiiiiy  iiMirojit  r  liiHwn  u  D«<; 
^tjK,       r.  ijh,.  ly ,  h,  ,p  i<Urmt 

|iu  in  \ti^,  it  tus  bKumt  eipvn- 
■  4InJ  Kjrt-r  AiMt  ihat  lut  aiMiKed 
ilul  iiuJiy  C(h>>|uah»  Will  tokf  uui 
iiifctua  ami  Iwd  II  iiard  u>  rtplac« 

fur  Mare 

niiiwru  tor  0*0  anvrjgt  art  aJty 
^  Inwi  Uirre  lu  l«  iinif>  htfhtr  ihjo 
wrrr  |4^  yt^r  tawriflce  brofcefi 
M'J  m  jlniuki  kJi  cii4i  lite  higher 
^Mllu  arr  buyuif  im  cuvpntt 
'■iiiiunu  arc  min(  bet.auw  luuren 
iilrmJ  hrjvy  loues  oii  Mo  polKiea 
I  even  btggtr  louii  dlnsJ  Ai  a  rr 
\>unn  *rv  puJimik  mii  of  ()«  UkO 
mJuciht  Utr  MH»y  (X  coverage 
Fiund  u  iiicriUiHK 
^<lKUlar)y  hard  tui  have  leen  bank 
ti  aiNJ  KrfA,  antl  cofnpulrr  iixJuktriek 
.^iiUrof  iMiipanjei  iii  thct*  indusines 
hJvi  Ijilfd  ihiu  ITlKreriiu  |«wsuil3 
4KJiiikt  diKClorv 

Irikurirt  also  art  ihying  aw>y  (rxjin 
c.MiitJ..iiM.>IDvg<v«liBtoJtpo»erfirhu  ditO 
ln»iii  1  Im  micii  jiid  Jnnj  coix  mi*  ruin*  ra 
Uir-  I.  Ut;  |«.(liiiiwn  w  piuii^ii  iiabi' ly 

U»UNb 


OerliKliq:  Ctverace 

M«MwM)e  the  baiMfu)  of  twortfl  Ikkl 
lUll  wrtic  DliO  coverage  arr  taktac  tdvan 
U|e  of  itw  ictirn  market  by  cfeauuif 
peiictn  u>  elUniaau  ctrtahi  fynct  of 
ctaima 

Some  canpMiM  woUc  id  feyy  all  or 
P»"  ef  i*«  covtrap  U»y  wMt.  tavt  art 
up  ineir  own  inwraacr  autetdiancs  AiHi 
Iflfurance  eiprrU  pnitci  that  t«>rv  ami 
■nore  commjuM  «ui  (wd  ikefMelvcs,  like 
Vefu  bcrtft  if  coverage 

Thai  kUt  Hmt  dincun  is  wtn  tiui 
tte  wwuriMr  moruct  couM  loM  10  an  u 
otfus  of  niuijc  diroctori.  vko  an  up- 
poMd  lokw  w&« OR miMfcmcM  •  Hdi 
recion  (o  Uirc  i^ii  '  layi  WaJier  B  Wru 
m  ihe  lor  Jtcr  diamiUN  ol  CUtcorp  and 
ctirrvMly  a  dirKUr  of  Mne  compajuck. 
"you  r«  fouic  lo  revene  the  pncess  of  cei 
line  more  and  nure  ouuide  diitcion  ami 
ksi  Im  Inside  liirKUrs  I  don't  kiiuw 
of  aji>  «udy  wtio  wouU  join  a  iKwrd  wiihout 
DitO  insurance 

But  oUen  arfuc  thai  the  llctiur  mar 
Mi  coukl  unprove  the  qualtly  of  corporate 
bMrdi  I  Uiink  you  n  fouit  to  ae«  an  era 
when  ptople  don  i  HI  oa  four  or  live 
boards. '  uyt  John  Muinidf,  an  Insur 
ince  broker  in  Nrw  York  viih  Aktinder  k 
Alexander  Services  U  *r«.,  ma>  oii 
ow  ortwo  toardk  uid  reaJly  pay  aitMUon 
lu  what  s  |oti)|  on  ' 
A  iMiMi  Gimblc 
The  curmt  market  (or  DM)  coveraie 

.  wiHCb  Mr  WhtlcMdt  ttyt  u  '  tn  louJ  du' 
Array,'  u  partly  the  rt«u»  of  forces  ih^i 
have  driven  up  pncet  of  other  kinds  of 
busiueu  Intumoce  since  Uie  last  yetr 
Rj>M  tor  commercuJ  polKles  Ikatl  been 

_  'a'linf  lor  Ui  yeifs.  Insurcn  werent 
cAarrwf  tnou^  to  cover  clalRM,  but  Uwy 

(  cxpMrud  10  make  up  the  iliffercKe  by  w 

.  vaunt  prcmiujT\  dolUn  untlJ  claum  were 

I  P»d 

Thw  worked  for  a  while,  byt  rtswf 
claims  and  toJUnf  uueresi  rates  made  Uie 
Kdinbit  a  kaer  By  laie  taki  year,  ai  tite 
propeny-canully  industry  wu  about  to 
poki  >  record  UJt  btUioa  operaunt 
^nces  beru  to  nse 

W,Opremi»wtt  have  been  rtsmtmocli 
f«e»  than  nies  for  oiber  kinds  of  liability 
policies  Insurance  etecutivcs  say.  btfjitoe 
ol  rlsine  claim  paynwnis  on  D«0  policks 
and  Ihe  relatively  )ow  premltuiu  pud  ui 
rKcnl  yean  Based  on  rates  in  effect  early 
last  ye«r,  Wyail  Co  tfl  Insttraace  consuti 
ini  brm,  esumalcs  iHal  Inaii^rt  were  pay 
inK  out  three  to  fou'  times  as  much  in 
cUims  u  they  received  ta  premiums 

And  tevffrtt  Ut  toases-already  paid  or 
Mucipated-h.,.  »*bI  a  shudder  ihroueh 
the  underwtllmi  bukineu  Last  year  in 
uren  paid  what  la  believed  to  be  the  lar^ 
eit  DAO  cJaun  ever  about  |2S  milttor  Uj 
leiUe  thafehuider  lawsuu  allcrint  mii 
manatemeni  by  former direcion  and  o(fi 
cerj  of  Wickes  Coa  . «  Lot  Angeles  retalkr 
that  emerfed  this  year  from  reorianlut 
tmi  under  Chapter  11  of  the  U  ii  Bank 
ruplcy  Code 

Siill  awoiiiAc  rctoJuUon  are  sirruur 
uwwiil*  iiemminj,  (rom  troubict  tt  Couw 
nenul  IlJinott  Naiionai  Bank  4.  Trust  Co 
of  Chicago  Seville  F^rsi  Naiwnal  Bank 
and  the  faileii  Penn  SQuan  Bank 

With  audi  prohluTtt  in  mtad  several  in- 
Wrers  have  willHirjwii  (roin  lh«  MO  m»r 
t^km^t  Tun  \v  f'0(/«  ti  ColumK  / 
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liL^  J^J.^^\^  ™y  appreciation  to  the  entire  panel. 
hX^  \^  representatives  of  nursing  interests,  what 

has  been  the  rationale  that  has  been  put  forwardly  the  irSiZr^e 

'^^^  If  certainly  not  a  loss  situation.  Wl^at  has  been  the  state- 

"m-  ^  unavailabSit^Tf  iiLarSfS 

statement  is  that  we  have  hadprimS 
earners  who  were  very  mte^-ested  who  could  not  find  any 
ance,  and  since  we  do  feel  that  it  is  necessary  to  have  mSn 
dollar  Mverage,  that  has  been  the  m^or  stumblSg  block 
terS  h^^'w  What  is  the  rationale  that  has  fil- 

tered back?  We  are  going  to  hear  from  a  reinsurance  person  Slav 
but  has  any  representation  been  made  to  you  as  t^  whTreS' 
ance  was  not  available  to  the  primary  carriere"  ^  remsur- 
tJ^i  of  the  problems  that  seems  to  be  a  subtheme 

to  all  of  this  IS  that  of  pre<licted  risk  rather  than  looking  at  ou? 

^"^^       practice  ofTur^mS- 
wifeiy  with  the  practice  of  obstetrics.  I  think  that  is  a  crudS  dS- 

tied,  a  nurse-midwife  deals  with  the  healthy  mother  and  h^  a 
dew-cut  referral  system  for  the  mother  who  has  mJdiJaUompHca 

the'^i^h-iSk  ?i?uSn7'  -  ^ 

mI'  ^         j."^^  lack  of  knowledge. 

Ms.  McHuGiL  We  feel  that  is  a  great  part  of  it. 

betvLn^EP  tS^n'^/™ • '^"^  '^th  a  recoixi 

Detween  the  two  professions,  the  interest,  having  an  interest  in 

XTS*LTll"V"™  o'utTpSSoU? 
^nH  f^of  to  be  less  of  a  problem  m  terms  of  claims  paid  out, 
^fit  f^J!tl  would  hope  that  there  is  sufficient  interest  iA  finding 
out  the  facts  so  as  to  be  able  to  carry  out  one's  own  self-interest 
whar  i  m  this  case,  if  the  representSions  are  coiiS.TiTS  S 
self  uter^t  of  the  insurance  company  to  seek  out  and  pro^de  cov 
S^IiSs   °^  ^  ^^""^  ^  out  iJ  terns 

se^' to  hav^"J^^  w"?  Chairman.  It  doesn't 

seem  to  have  been  what  has  hrpoened.  And  I  am  sure  you  are 
panic  within  the  .nsux..jice  industry  when  t^e  wSrf 
obstetrics"  IS  mentioned  because  of  the  long  stetGte  ofTimitetTonV 

Dublic^''!?^*^!;?^  T  °"  P"**"*^  representetivet  from 

Si  ^  2.^  associated  with  local  government  S 

the  local  city  attorney's  office  a  while  back,  we  had  a  trauma  with 
3.^"'^  compensation  insurance.  The  insurance  companies 
wou  d  not  come  forward.  The  municipality  decided  to  become  the 
self-insurer,  and  it  worked  fairly  well  lueu  w  oecome  tne 

uR^wW  !^/f  ?i  facte  that  Baltimore  has  presented  to 

™,Kll?    *u  '-/^f*  P™^''^*  tl^«  city  of  Baltimore  or  any 

^tmpnt"S°r?  operatmg,  assuming  they  had  minimal  in^ 
vestment  to  g-t  some  qualified,  competent  people  to  run  it,  to  take 
the  one-half  million  dollars'  worth  of  premiums  over  tlS  lit 


ERIC 


^  181 


178 


number  of  years,  put  them  into  investments— or  rather  the  6  mil- 
lion dollars  worth  of  premiums,  and  pay  out  the  one-half  million 
dollars'  worth  of  claims  and,  in  a  sense,  run  it  itself  in  a  way  that 
would  dve  you  the  same  return  the  insurance  company  has  gotten? 

Mr.  Pressman.  Mr.  Chairman,  the  city  of  Baltimore  did  go  that 
way  in  regard  to  liability  insurance.  We  now  have  a  fund  which  is 
administered  by  the  law  department,  and  we  have  found  that  that 
fund  has  grown  as  a  result  of  our  having  made  contributions 
during  the  budget  process  each  year  and  having  reached  a  point 
where  we  made  out  a  lot  better  than  the  insurance  companies 
claimed  that  they  did. 

That  is  in  regard  to  a  remark  made  by  Mr.  Nader  and  others 
here  today  that  the  insurance  companies  set  asid<*  a  reserve  and 
they  don't  spend  that  much.  They  put  that  aside,  and  they  are  per- 
mitted to  show  on  their  books  that  they  lost  money  when  they 
make  money.  ^  i_ 

I  would  like  the  insurance  companies  to  answer  that  because 
that  is  something  that  ought  to  be  addressed  by  the  insurance  com- 
panies. .   ,  , 

Mr.  Florio.  Why  wouldn't  the  insurance  companies  response  be, 
if  you  are  correct  and  Mr.  Nader  is  correct:  You  do  it.  You  go  and 
utilize  the  noneys.  You  follow  the  same  practices.  They  maintain 
you  are  understating  risks,  you  maintain  the/  are  overstating 
risks.  Isn't  the  answer  as  to  who  is  correct  whether  you  can  dupli- 
cate this?  And  if  the  insurance  companies  and  the  position  of  the 
industry  is  ipcorrect,  what  will  happen  is  you  will  be  able  to  take 
away  their  market.  Ultimately  the^  will  find  themselves  out  of 
what  you  maintain  is  a  lucrative  field. 

Mr.  Pressman.  The  insurance  companies  show  losses,  as  I  stated 
before,  by  having  reserves  which  are  unrealistic.  They  are  above 
the  amount  that  are  required  for  reserves.  They  never  pay  these 
moneys  out. 

Now,  the  city  of  Baltimore  has  resortfd  to  self-insurance  m 
regard  to  automobile  liability  Pnd  in  r^ard  to  o.her  liability,  and 
we  are  satisfied  with  what  has  happened  fia  a  rf;sult  of  that.  How- 
ever, we  feel  that  we  should  know  when  we  make  a  budget  up  that 
we  are  going  to  have  a  certain  amount  of  money  to  appropriate  in 
each  department.  ^Ve  want  to  be  certain  about  what  the  tax  rate  is, 
and  we  are  required  by  law  to  provide  a  certain  given,  fixed-tax 
rate,  and  we  need  to  do  that  in  order  to  be  able  to  comply  with  the 
requirements  ui  der  the  city  charter.  ^ 

So  we  have  gone  as  far  as  we  should  go  in  regard  to  having  self- 
insurance,  but  we  decry  the  fact  that  the  insurance  companies 
have  not  furnished  the  necessary  information  that  would  be  neces- 
sary in  order  to  check  them  out  to  see  if  they  are  really  losing  the 
money  that  they  claim  they  are  losing,  and  we  don  t  think  we 
should  go  without  having  proper  coverage. 

Now,  you  take  the  city  of  Sykesville  that  I  mentioned  before. 
Those  'members  of  the  administration  ti^at  were  elected  officials 
jtist  resigned  rather  than  to  assume  that  responsibility. 

Mr.  Florio.  Those  numbers  that  you  put  forward  are  very  star- 
tling, very  impressive.  You  have  $6  million  in  premiums  coming  in 
tv-)  the  insurance  company,  $500,000  going  out  in  claims.  Dc  you 
have  any  idea  how  much  of  a  reserve  was  set  aside  by  the  insur- 
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ance  company  so  that  we  could  get  some  sense  of  the  rate  of  return 
to  the  insurance  company?  'cmrn 

Mr  Prbssman.  We  do  know  they  received  over  $6  million  in  pre- 
miums we  do  know  that  they  paid  $506,000  in  losses.  And  there 
really  is  no  need  for  us  to  know  what  their  reserves  are 

Mr.  Florio.  There  is  if  you  follow  the  insurance  companies'  ap- 

i^fpfif/^  S,^  *  ^ri^'d^'         ^o"!''  ^a'-d  that  as  not  a 

Sufl^hf^k  |f™P«"y- Whfje'-  it  ^  or  is  not  is  open  to  dispute 
I  .        *  "  important  for  us  m  our  factual  investigation  to 

SiSs  ''^'^'^^  °^      arguments  of  all  the 

If  the  r  Tswer  is  you  don't  know,  that  is  fine 

know  Mr,  Chairman,  they  never  told  us.  We  don't 

^S''i^?V^-  ^  ^fu  State  law  they  must  pro- 

vide that  to  you.  I  have  those  statistics,  at  least  for  our  particular 

Out  of  $1,179,000  in  premiums,  the  loss— the  projected  loss  for  3 
years  was  $3,464,000.  This  is  in  the  packe.  I  submittS  W  thcL 
oaid  claims  were  only  $517,000.  The  r^t  is  reserves 

Mr.  Florio.  Could  you  go  through  that  once  more,  please*? 

Mr.  KopKE.  That  certainly  inflates  the  loss  ratio. 

Out  of  let  s  say  $1.2  million  in  premiums,  the  total  loss  projected 
H^f/^^"'  ™'"io"'  ^^500,000  was  paiu  to  claimaite^ 

clTOed  cases.  The  rest  all  remain  open  and  as  rraerves 

Now,  if  you  project  that  same  proportionate  settlement  of  the  re- 
serves, jou  will  cut  that  at  least  by  80  percent,  that  reserve 

Mr.  Prkssman.  That  verifies  Ralph  Nader's  contention  that  they 
put  more  a  reserves  than  is  absolutely  necessary 

Mr.  KoPKE.  That  shifted  in  the  third  year  with  our  company  be- 
^u^  they  realized  the  surplus  they  had  to  put  a-vay  due  to  New 
York  State  insurance  regulations.  The  surplus  reduced  significant- 

insur^i.  ^  ""^^^  ^ 

'^^  reserves-y^e  will  get  this  from  the  insurance  in- 
fnTOmeETnot?^  well-the  reserves  are  a  source  of  investment 
Mr.  KoPKE.  I  can't  speak  to  that. 

w''  we  have  reviewed  the  possibility  of  self-insur- 

l^Ti^l^      "fe*^  !?"  ^  ^""""^       ^th  all  housing  authorities 
and  the  Federal  Depart;ment  of  Housing  and  Urban  Development  is 
looking  seriously  at  it  at  the  Federal  level. 
Mr.  Florio.  Mr.  Lent. 

Mr.  Lent.  I  would  just  like  to  ask  Mr.  Pressman  from  Baltimore 
when  we  talk  about  these  reserves  and  we  conclude  that  Ralph 
fi«f  fi,"^  therefore  right  aren't  we  overiooking  an  important  point; 
r^riel?         ^^^^^^  the  insurance  companies  to  establish  those 

Mr.  Pressman  They  are  following  the  law,  but  they  don't  re- 
quire them  to  inflate  them,  and  that  is  what  they  have  been  doing. 
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Mr.  Lent.  You  are  saying  that  there  are  companies  that  you 
know  that  are  keeping  more— allocating  more  in  reserves  than  the 
law  requires  them  to? 

Mr.  Pressman.  Yes.  I  am  saying  that.  And  I  

Mr.  IxsT,  Because  most  companies— my  understanding  is  that 
when  they  have  more  money  than  they  need  to  keep  in  reserve, 
they  pay  that  out  in  dividends  if  thty  are  a  stock  company,  or 
they— that's  a  profit. 

Mr.  Peesshan.  Fine.  They  like  that  They  want  to  pay  dividends. 
They  want  to  please  their  stockholders.  But,  they  take  advantage 
of  people  who  are  insured. 

Mr.  Lent.  Well  that  is  what  we  are  trying  to  find  out  here, 
whether  they  are  taking  advantage.  You  know,  we  see  that  they 
are  loemg  money.  So  we  query  whether  they  are  taking  advantage, 
or  maybe  the  laws  of  Maryland  or  New  York  State  require  too 
much  to  be  held  in  reserve. 

But  I  think  your  story  and  ^ar  testimony  demonstrates  pretty 
well  why  a  company  might  have  to  establish  a  reserve.  You  are 
pointing  out  witJi  this  chart,  you  say  18  years  before  1985,  you  paid 
$6  million  in  premiums,  and  they  only  paid  out  $500,000.  There- 
fore, their  profit  is  $5.5  million. 

But  you  also  admit  that  in  1985  you  had  a  big  loss  in  Baltimore. 

Mr,  Pressman.  That's  true. 

Mr,  Lent.  And  you  are  now  looking  for  $3.3  million,  which  is 
probably  a  higher  amount  than  the  amount  of  the  premium  you 
paid  in  the  year  of  the  loss. 

Is  that  right? 

Mr.  PRiiSSMAN.  I  maintain  that  the  insurance  company  has  no 
right  to  make  up  in  one  big  rush,  one  big  hurry,  all  the  money  that 
they  had  to  pay  out  in  1985.  , 

You  carry  insurance  in  order  to  get  protection.  You  don  t  carry 
insurance  in  order  to  have  to  pay— make  up  for  v/hatever  the  in- 
surance company  has  to  pay.  You  want  protection. 

You  do  not  want  to  have  to  pay  it  back  in  a  hurry. 

Mr.  Lent.  Well,  unlike  some  of  these  other  witnesses,  you  have 
the  ability  as  a  municipality  to  self  insure.  And  to  a  certain  degree 
you  have  self-insured. 

Mr.  Pressb^n.  That's  true. 

Mr.  Lent.  But  for  whatever  reason— and  I  don't  know  what  it  is, 
ma  be  you  could  tell  us— you  have  not  self  insured  with  respect  to 
property 

Mr.  Pressman.  We  may  be  forced  to.  We  may  be  forced  to  do  it. 
But  what  I  am  saying  is  that  cities  like  Sykesville  should  be  consid- 
ered, too.  They  cannot  solve  their  problem  by  self  insurance. 

Mr.  Lent.  And  in  28  States  the  community  governments  have 
convinced  State  legislatures  to  pass  laws  limiting  the  liability  of 
municipal  officers,  city  mayors,  trustees,  and  so  forth,  and  capping 
municipal  liability  awards. 

I  don*t  know  whether  Maryland  is  considering  that. 

Mr.  Pressman.  I  would  say  in  Maryland  we  want  to  protect  the 
people  that  need  protection  and  we  do  not  want  to  impose  on  those 
people  who  can*t  afford  that  protection. 
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Now  in  r«ard  to  the  doctrine  of  sovereign  immunity  I  have 
oi  that  term,  that  the  king  can  do  no  wrong. 

^.SZT'lf'  ^  ''"'^'^  viewpoint  it  would  be  ac- 

ceptable if  you  woulcTelmiinate  the  punitive  damages  and  iusf 
make  thoee  people  whole,  who  were  ^nged  by^Se^  nS 
gence^And  if  something  has  to  be  done  to  prot^  ThTI?  ttilt  nSd 
protert^on.  then  perhape  the  way  to  go  is  fy  elimiSg  punS 

trv^iin  "!lk  ^^'"^  the  insurance  indus- 

try will  ulk  about  later  todav,  if  we  ever  get  to  them,  that  the^ 

V?lL^!?^^       ^^^^^  ^  something  t^t  is 

the  c<»t  of  insurance  for  municipalities,  for  one  mriaimg 

wMte^tS*"^        ^^^^  Superfund  sites,  don't  you?  Toxic 

Mr.  Pkessman.  Yes,  we  do. 

oJSff;  ^  ^u*"  Cc.ngresswoman  Mikulski  has  been  very  vocal 

about  certam  of  those  sites  in  the  city  of  Baltimore 

^1      filed  by  people  who  con- 
tend they  were  mjured  as  a  result  of  those-opSation  of  tS 

Mr.  Lent  Sc,  that  maybe  it  is  a  good  idea-and  we  have  no  wav 

In  Jackson  Township  m  New  Jersey,  the  town  was  »ued  for  wall 
contamination  from  landfills,  and  the  judge  went  back  yeSJ^d 

^'s^  ^^^^       held  thf  compani^  IxalSr 

bo.  It  IS  possible,  I  suppose,  that  in  addition  to  that  $3  3  mUIion 

t^nP^^^^  that  $6  million,  you  might  hSe 

dome  landfill  claims,  toxic  tor^type  claims. 
Mr.  PmasMAN.  That's  true. 

mS^Jl;;  ifT-  T^^*,  "«<=b  l^ack  and  the  city  of  Baltimore 

So^Jw^vrf;;y;^em^^ 

would  suggest  to  be  looked  into  is  the  matter  of  the  rule  that 

a  child  ^'"^''•^rl^."^^  S^*^-  And  that  is  that  when  you  ia^ 
a  child,  aminor  that  IS  injured,  that  it  could  take  20  years  before  a 

Th^it^^-J^^  .'^  something  for  the&  to  Sn 

sider.  That  is  to  make  a  change  in  that  rule  so  that  there  wouldbe 

mJK'ow^""^  ^  established 'asT  h^ 

Mr.  Lent.  Well,  some  of  these  toxic  torts,  whether  they  are  chU- 

fh'^m.^lv2?-'"      P^^'  25  years  before  Ihe/SSiffSt 

themselves  m  a  tumor  or  a  lung  problem 
Mr.  Pressman.  That's  very  possible 

Mr.  Lent.  So,  one  of  the  problems  the  insurance  companies  have 
that  the  occurrence  or  accident  has  been  ruled  by  th4^urts  not 
to  take  place  in  one  cataclysmic  instance,  but  in  miny  caSwe?  a 
period  of  years.  And  these  companies-one  compaS^^sSne  wa2 
reaJKacr  ^"^^     ^  P^"^^  m  t?e Ts^s  IT^S 
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And  in  some  cases,  where  a  company  had  issued  over  a  period  of 
years  on  an  annual  basis,  a  policy  to  a  company  or  a  municipal- 
ity—I  forget  what  it  was— the  judge  went  back  and  stacked  those 
policies  one  on  top  of  the  other  and  totaled  up  the  liabili'  let  s 
say  it  was  a  $1  million  policy— every  year  for  20  years,  he  said, 
well,  your  liability  is  $20  million,  and  added  them  all  together. 

So,  the  companies  are  pointing  to  tha  tort  system. 

Mr.  Pressman.  Did  the  companies  share— for  all  those  years- 


Mr.  Lent.  It  was  one  company,  they  had  been  very  taithtui  to 
one  company  and  added  it  all  up.  Then  there  were  other  compa- 
nies, other  cases  where  they  comingled  the  different  companies. 

I  was  wondering,  as  comptroller,  if  you  could  recommend  to  the 
city  or  the  city  council  that  they  might  not  look  at  this  self-insur- 
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Or  your  reason  for  not  going  self-insurance  may  be  that  the  risk 
is  too  great  and  you  would  rather  palm  that  risk  off  on  the  msur- 
ance  industry,  insurance  company. 

Mr.  Pressman.  When  we  set  the  tax  rate  we  would  like  to  know 
that  the  amount  that  is  appropriated  would  do  for  the  year,  and 

^^Mr.  Lent.  But  you  are  self  insured  for  toxic  landfill,  you  are  self- 
iri3ured  for  automobile  and  liability. 

Mr.  Pressman.  We  have  the  funds  to  take  care  of  that,  that  are 
appropriated  each  year,  in  order  to  accumulate  a  fund. 

Mr.  Lent.  Why  do  you  have  to  carve  out  this  one  exception  for 
property  insurance?  .       ^  u 

Mr.  Pressman.  It  is  more  than  an  exception,  in  that  we  have  a 
number  of  types  of  insurance  that  we  have  to  carry,  and  we  want 
to  know  that  it  is  going  to  cost  so  much  money  for  the  year.  And 
we  would  rather  have  it  fixed.  .        ^  «r  i_      *u  ^ 

In  fact,  the  law  requires  that  we  have  it  fixed.  We  have  the  tax 
rate  intact  so  that  we  know  how  much  of  a  rate  to  charge  each  and 
every  property  ownei . 

Mr.  Florid.  Will  the  gentleman  yield? 

Mr.  Lent.  That  is  insurance.  You  are,  in  effect,  setting  up  a  type 
of  an  insurance  system,  are  you  not? 
Mr.  Pressman.  Yes. 

Mr.  Florid.  If  the  gentleman  will  yield. 

Mr.  Lent.  Yes.  ^  .    n .      u  * 

Mr  Florid.  I'm  not  sure  I  understand.  You  are  not  talking  about 
anticipating  long-term  payout.  You  are  talking  about  what  you 
need  for  the  year.  You  need  a  pavout  for  the  year  of  a  premium,  or 
you  need  a  payout  for  a  year  of  an  appropriate  contribution  to  a 
reserve  if  you  are  going  to  be  a  self-insurer.   ,      ^  „ 

Mr.  Pressman.  For  example,  in  1914  the  city  of  Baltimore  went 
to  a  system  of  insuring  over  $200,000  and  less  than  $2  million.  Thw 
has  proved  to  be  very  advantageous  from  the  taxpayer  s  stand- 
point, because  it  cost  us  a  great  deal  less  money  to  do  that,  instead 
of  insuring  for  everything.  ^  i   .  u 

Previous  to  1914,  we  had  insured  the  whole  amount,  just  by 
buying  a  policy.  But  there  is  an  example  where  we  have  benefited 
from  using  a  deductible  in  the  insurance  in  order  to  establish  how 
much  money  will  be  needed  each  year. 
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at^"fnr**;!l/r/  "^f        ".certain  amount  allocated  and  appropri- 

rmch^  ii^mn^^  """"^J^  ^        Poi'^t  where,  wEen  "t 

^  ^    million,  you  don't  need  any  more 

you  veS^ich— ™^  ^''^'"^      appreciation  to  the  panel.  Thank 

s^^l  iF^v^f-  Chainnan.  I  just  wanted  to  touch  on  this  Since  I 
am  a  New  Yorker,  I  was  interested  in  some  of  the  figure  on  nsnr 
ance  for  public  housing.  And  Mr.  Kopke  covered  that^ 

weTe'ia^rJg  aJnS?  '^'"^'^  '^'^       1981  you 

nlLte^^  that  by 

»hifiisu???Siri^  KnOj  --hi?  ^ro? 

So,  it  was  $22  a  unit? 
Mr.  Kopke.  Correct. 

Mr"  KSL'^JJrS™  ''''     ''''    '^''^^     ^8-S«  «  -it. 

M?:fc^S"^^««"^^°-«»'-J^-p- 

Mr.  Lent.  I  thought  the  final  bid  was  $55  a  unit 

S!<?^'"'  v*"-  ^\^f  '^"t  received-we  received  an  offer  of 
$55,  which  was  withdrawn  before  we  signed  the  contract  The  nnlv 
one  we  have  received  was  in  an  openTcomSuJrtw  nSondlv 

nrGr^rGIotl^  aITII"  ^T"""^^.  "'^P^^y  is  ou?  of  AiS 
everyliSt.  from-it  was  $120  for  each  and 

Mr.  Lent  I  am  just  reading  from  your  testimony  A  Schenect^Hv 
^n^dTi  Wnn™!!L^^  ^      ^  from^XLt^e^rAS 

Mr.  Kopke.  That's  the  one  that  was  withdrawn. 

Mr.  Lent  [continmng].  For  coverage  for  $55  a  year 
per  un^r  ^''^         ^       Connally  quote,  which  was  $123 

of  AugS''''^'  ^'^        ''^  ^thdrawn  as  of  the  end 

Mr  kX^I?„^*5^  ^""^'^^  population  of  a  unit?  Two,  three? 
rar.  iVOPKE.  About  3.3  persons  per  apartment. 

Kr'  ter?  Y^^*  ^'"•^  a^*^*  in  Schenectady? 

public  hSg^Sr™^*'^^  '''''  That'is  in  the 

We  have  another  750  in  a  private  rental  arrangement  which 

^M?  «  f?^^  I''?  P^P^«-         4,500  Se  ' 

te'-  ^"^al,  what  these  folks  are  going  to  have  to 

pay  18  $123  a  unit.  Is  that  like  a  two-bedroom?      ^  ^  ^ 

Wh/;  T^u  "^.""i^      a  two-bedroom  apartment.  Correct 

Mr.  Kopke.  Correct. 
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Mr.  Leht.  So,  unlike  the  testimony  of  the  nurse-midwives  who 
have  a  very  low  loss  ratio  

Ms.  McHuGH.  Very  low.  ,  ,  . 

Mr.  Lent.  You  have  one  where  the  company  was  obviously  losing 
money  at  $293  

Mr.  KoPKE.  Right;  that  was  as  a  result,  in  our  opmion,  of  the  un- 
usually low  rate  that  was  used. 

If  you  use  the  1978  to  1981  rate,  they  broke  even. 

Mr.  Lent.  During  those  years,  presumably,  you  made  out? 

Mr.  KoPKE.  No  question  about  it. 

Mr.  Lent.  Then  it  went  up  in  subsequent  years. 

Mr.  KoPKE.  It  is  the  same  philosophy  of  making  up  in  one  chunk 
for  a  loss  period.  ,        ,  .         ^  i 

I  can  understand  businesswise,  I  would  be  making  up  for  a  loss 
also. 

Mr.  Lent.  OK.  Thank  you  very  much. 

Mr.  Florio.  That's  an  interesting  point,  your  last  point.  If  one 
follows  the  suggestione  of  Mr.  Hunter  or  Mr.  Nader  in  terms  of 
their  analysis,  the  world  view  of  insurance,  your  example  with  the 
housing  authority  seems  to  verify  what  they  are  suggesting  is  reali- 
ty. The  $22  was  there.  In  fact,  has  been  reduced  inappropriately, 
they  would  suggest,  to  compete  for  dollars  in  order  to  invest. 

As  a  result  of  that  and  the  loss  ratio  you  have,  it  is  now  going 
up,  they  would  say,  to  an  extraordinary  degree. 

But,  if  the  appropriate  rate,  that  is  the  $22  that  is  appropriate- 
presumably  somebody  determined  it  was  appropriate — had  been 
contained,  and  a  5-percent  add  on  to  that  as  they  suggested,  the  in- 
surance industry  would  still  be  doing  well  in  this  little  microcosm 
example.  ^       ,  _ 

Mr,  KoPKE.  We  are  anticipating  a  self  funded  program  where  we 
charge  ourselves  probably  between  $50  and  $70  a  unit.  But  then  we 
would  not  have  to  contribute  if  the  pool  was  not  dwindled,  did  not 
dwindle  over  a  period  of  time.  And  then  r^e  contribute  as  neces- 
sary 

Mr.  Lent.  That  fund  would  then  be  exposed  to  self-insurance 
claims  by  not  just  the  families  that  lived  there,  but  by  visitors? 

Mr.  KoPKE.  A  good  deal  of  our  claims  are  from  visitors. 

Mr.  Florio.  Yes,  ma'am.  .  . 

Ms.  McHuGH.  I  would  just  like  to  again  reiterate  that  it  is  fine 
for  the  gentlemen  at  the  other  end  of  the  table  to  be  telling  us 
their  figures.  But,  at  least  they  have  an  offer  to  deal  with.  We  have 
no  offers,  and  we  are  facing  people  every  day  going  out  of  business 
because  we  have  nothing  even  to  negotiate  with  somebody. 

There  are  small  groups  like  us  who  are  just  falling  by  the  way- 
side in  the  middle  of  this  chaos  in  the  insurance  industiy. 

Mr.  Florio.  I  find  your  situation  very  difficult  to  understand  be- 
cause I  am  working  from  the  assumption  that  the  insurance  com- 
panies want  to  make  money,  and  there  is  nothing,  certainly,  wrong 
with  that.  And  why  it  is  that  someone  has  just  'alked  away  from 
what,  on  its  face,  appears  to  be  a  legitimate  monoymaking  opportu- 
nity. ,    ...  ^. 

Maybe  from  our  next  panel  we  can  get  some  clarification  on  it. 

Mr.  Lent.  Mr.  Chairman,  if  I  could  just  pursue  that,  because  I 
didn't  ask  the  nurses  any  questions. 
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$10o!U?''       ^^^^  ^       insurance,  are  you  not,  up  to  the  first 

AJs  McHuGH  We  have  a  tentative  offer  from  a  primary  comoa- 
ny  to  be  the  primary  insurer  for  $100,000.  HoweverfrSe Tai 
itclear  that  is  inadequate  for  our  membership,  and  They  hav?not 
teen  able  to  find  reinsurance,  even  to  brin/'it  up  to  a  $5^5,0^0 

Mr.  Lent.  Why  is  $100,000  worth  of  insurance  so  inadeouate  if 
you  have  such  a  great  experience?  maaequate,  it 

Ms.  McHuGH  Because  most  hospitals,  in  order  to  get  staff  privi- 

Mr'.  L  physicSJ. 

M^'  McH^ir^  ^rfhrt*'"''*'^™^'  ^"y^**  ^th  $100,000? 
nroS;  TTo  members  of  the  profession  Would 
prefer  the  mJhon-doUar  coverage.  However,  the  reality  is  that 
most  nurse-midwives  work  in  hospitals  and  - 

Mr.  Lent.  And  these  hospitals  have  these  requirements' 

Ms.  McHuGH.  That  is  correct.  That  is  a  nationwide  standard. 

Mr.  Pressman.  Mr.  Chairman  and  members,  I  commend  you  for 
going  mto  this  very  prea-ing  problem.  *-ummena  you  tor 

Mr.  Florio.  Thank  you  very  much. 

We  are  now  pleased  to  have  as  our  next  panel  Mr  Frank  Nutter 

Zn^'^lr^^tf^'r^-  Insurers;  Mr.  rWe?5 

Jon€«,  president  American  Insurance  Association;  Mr.  John 
Crosby,  vice  president  and  general  counsel.  National  Association  of 

SfnSS  &(5^ce''^^  -'^'"^  — 

STATEMENTS  OF  FRANK  NUTTER,  PRESIDENT  ALl  lANPF  nv 
AMERICAN  INSURERS,  T  LAV^EN^f  Ss^iS^ 
AMERICAN  INSURANCE  ASSOCIATION;  JOHN  B.  CROSBY  VICE 
PRESIDENT  AND  GENERAL  COUNSEL,  NATIONAL  ASSOCIATIO^ 
OF  INDEPENDENT  INSURERS;  AND  MAVIsT WALTOM  SF^^^^^ 
VICE  PRESIDENT,  INSURANCE  SERVICES  CFfIcE,  INC  ' 

nI«^H  ISfTf;-^""-  ^^^™an,  members  of  the  committee,  we  ap- 
plaud the  mit'ative  of  this  committee  in  examining  issues  sur^ 
teiS       ^^^^^•'""y  °f  insurance  for  certain  JSmierekl  ei- 

We  of  the  Alliance  of  American  Insurers  share  the  concern  of 
public  officials.  State  and  Federal,  business,  and  the  gene?S  public 

affordable  insurance  protection. 
The  property/casualty  insurance  industry  is  deeply  disturbed 

nsurance,  and  for  selected  types  of  coverage,  and  indeed  welcomes 
the  commitment  of  affected  policyholders  and  public  policymakere 
m  restormg  the  environment  in  which  these  business^  o^rate  to 
the  legal  and  regulatory  stability  needed  to  provide  a  respo^ive  in- 
surance market.  F"»M.yc 

Changes  in  our  social,  legal,  and  business  relationships  cause  un- 
certainty m  our  ability  as  individuals  and  as  businesses  to  assess 
nsks  we  undert^e.  Insurance  is  closely  integrated  in  all  such  rela- 
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tionships  and  is  affected  by  these  changes  and  by  any  destabilizing 
factors  operating  in  the  legal  or  commercial  environment. 

A  business  or  profession  s  inability  to  assess  its  risks  is  shared  by 
its  insurer;  an  insurer's  inability  to  assess  that  business'  potential 
liability  exposure  will  in  turn  affect  its  policyholder. 

The  property/casualty  insurance  industry  is  not  monolithic.  As 
each  company  evaluates  its  capacity  to  provide  coverage  and  the 
risk  exposure  of  its  policyholders,  present  or  prospective,  it  cp.n  re- 
spond m  only  two  ways:  through  its  rates  and  the  coverage  it  is 
willing  or  unwilling  to  offer. 

These  individual  actions  have  in  recent  months  created  avmlabil- 
ity  and  affordability  problems  in  certain  Imes  of  insurance.  These 
problems  have  highJighted  for  insurers  and  the  affected  policyhuld- 
ers,  the  necessity  of  addressing  the  underlying  legal  and  regulatory 
developments  which  have  given  rise  to  uncertainty  in  the  conmier- 
cial  environment  in  which  these  businesses  operate. 

For  each  affected  line  of  insurance  for  v/hich  availability  or  af- 
fordability problems  have  emerged,  there  exists  a  unique  business 
endeavor  and  a  unique  business  environment,  legal  and  conuner- 
cial.  The  underlying  problems  vary  for  each  environment  and  de- 
serve tailored  solutions. 

In  our  testimony,  Mr.  Chairman,  we  have  identified  those  Imes 
of  insurance  for  which  we  see  availability  problems  and  the  under- 
lying problems.  But,  I  would  like  to  highlight  what  we  see  as  three 
recurring  themes  in  these  areas.  j    ,  i  i 

The  first  such  theme  is  the  uncertainty  in  today  s  legal  environ- 
ment in  which  business  operates.  This  uncertainty  is  marke<^  by  a 
spider's  web  pattern  of  developments: 

A  shift  in  the  courts  from  rules  of  liability  based  on  fault  to 
strict  liabihty  by  which  iiyury  or  wrong  is  compensated  regardless 
of  fault;  J    .  , 

Dramatic  increases  in  the  transactional  costs  associated  with  re- 
solving disputes; 

A  societal  expectation  of  entitlement  for  mon^'tary  recovery  for 
every  wrong,  no  matter  how  inconsequential  but  nearly  always 
well  beyond  economic  costs; 

A  continual  and  rapid  evolution  of  theories  of  liability  leaving  to- 
morrow's tort  law  in  a  perpetual  state  of  uncertainty; 

A  rapid  change  in  the  expectation  of  people  for  the  duty  owed 
them  by  Government,  business,  and  other  citizens; 

Judicial  and  legislative  embrace  of  full  liability  for  each  party 
contributing  to  an  injury  rather  than  the  application  of  several  and 
identifiable  culpability. 

Many  of  today's  availability  problems  flowing  from  the  actions  of 
insurers  can  be  translated  into  this  message:  Insurers  aie  not  the 
bankers  of  the  k  rt  system,  and  insurance,  although  perhaps  the 
most  efficient  risk  distribution  system  ever  devised,  cannot  finance 
its  uncharted  and  undescribable  growth.     ,  ^  ,      .  , 

The  second  recurring  theme  in  each  availability  insurance  prob- 
lem is  the  insurance  industry's  own  financial  plight,  collectively 
and  individuaJly. 

In  the  aggregate,  the  industry  is  expected  to  complete  1985  as 
the  7th  consecutive  year  of  staggering  underwriting  ?DSses.  While 
1984-85  appear  to  be  watershed  years  for  an  industry  turnaround, 
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5ll^Hnt"J^.f  fo"-  these  troubled  lines  are  difficult  under- 

wnting  challenges  and  generally  proven  unprofitable  lines 

mmL;V'^f®"'^™"!°®"V^  "^^.H'®^  decide  in  which  lines  to 

J?H^^ir  ^JP.'^P^^ty  "^^^  seeking  to  assure  its  solvency  and  pr^ 
hSrfpS,       .^'^'■ance  needs  of  the  greatest  number  of  its  policy- 
holders. All  insurers  do  not  write  all  coverages.  Often  only  a 
^mpanies  have  provided  insurance  for  a  pa^^culalTomSi^ 

When  a  m^or  company  or  companies  writing  one  of  these  diffi- 
cult hnes  must,  of  financial  necessity,  shift  its  capacity,  SmrancL 
pvailaoUity  becomes  an  immediate  problem.  OtEw  ^Ire^St 
havir^  the  underwriting  expertise,  or  perhaps  the  rt 
sources  cannot  easUy  fill  the  void,  particularly  for  covert  whiS 
^pte^**  integrated  with  other  insuranceT^er^^S 

The  third  recurring  theme  is  the  problems  in  the  regulation  of 
businesses  affected  by  these  availabiUty  problems  In  ceSn  of 
these  areas  insurers  have  difficulty  in  risk  assS^ent  for  kck  of 

Although  insurers  seek  to  mitigate  uncertainty  by  encourairine 
SfHtf  wir'l^'*^  engineering,  insurers  lack^45SX? 
thonty.  Without  Government  licensing  and  operational  stMdardL 
n'e^'SSf  SS'*"  ^^If-'-^P^lation,  iiSTurers  and  fS 

prSiS"rSr"°'  ^^'^  ^^^'^^^^  "^^^^  -d 

^f^L^lf^f"  i™POf ition  by  Government  regulation  of  un- 

manageable legal  standards  or  financial  respons^ility  require- 
ments that  are  not  achievable  by  the  businessS^or  their  iSlrere 
for  msurance  availabUity  problems.  insurers 
Jtasurers  recc«nize  the  social  and  commercial  necessity  of  their 

S5?cf  tSI'^'^h^,  i»t«?:«ti°"  of  insurance  wS^^nd  publ  c 
policy.  The  underlymg  problems  in  the  environment  of  certain 
businesses  as  reflected  in  availabUity  and  affordabUity  pr5blSS2 
fZi^^^^A^'^^  f^^.^  thoughtful  solutions  by  ^Sere 
^ot  Lkt  in^^n  ^'l^'*  public  policymakers.  "Tiese  pJobloms  do 
not  exist  m  all  hnes  of  commercial  insurance,  nor  in  all  States  nor 
to  the  same  degree  in  each  affected  commerckl  activiw 
The  prosi^tive  solutions  vary  in  their  applicability  to  each  such 
if,!^  ^  J^sepgated  geographical  ar^L  where  Se  problem 

hn!??fL  o  ^  "^^"^y  ^"^^^  such  troubled  line  is  a  stab'e 

busmess  and  legal  environment.  What  is  required  to  achieve  that 
vanes  by  the  nature  of  the  underlying  problem. 

We  of  the  property/casualty  insurance  industry  are  working 
-vith  insurance  departments  and  affected  businesses  and  indS 
uals  in  all  of  those  States  where  problems  have  been  identifiS 

we  are  not  in  the  business  of  not  providing  insurance  It  is  in 

Thank  you,  Mr.  Chairman. 

[Testimony  resumes  on  p.  208.] 

[The  prepared  statement  of  Mr.  Nutter  follows:] 
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STATEMENT 
OF 

FRANKLIN  H.  NUTTER 

Mr.  Ch«irB«n»  we  applaud  the  initiative  of  this  committee  in  examining 
iaauea  iurrounding  the  availability  of  insurance  for  cer4:ain  commercial 
enterprises.    We  of  the  Alliance  of  American  Insurers  share  the  concern  of 
public  officials,  state  and  federal,  business  and  the  general  public  about 
developments  leading  to  restricted  insurance  coverages  and  affordable 
in&urance    protection.     The  property/casualty  insurance  industry  is  deeply 
disturbed  about  the  actions  it  has  felt  compelled  to  take  in  certain  lines 
of  insurance  and  for  selected  types  of  coverage  and  indeed  welcomes  the 
coomitment  of  the  affected  policyholders  and  public  policy  makers  in 
restoring  the  environment  in  which  these  businesses  operate  to  the  legal 
and  -egulatory  stability  needed  to  provide  a  responsive  insurance  market. 


Changes  in  our  social,  legal,  and  business  relationships  cause  uncertainty 
in  our  ability  aa  individuals  and  as  businesses  to  asaess  risks  we 
undertake.     Insurance  ia  closely  integrated  in  all  such  relationships  and 
is  affected  by  these  changer  and  by  any  destabilizing  factors  operating  in 
the  legal  or  coimnercial  environment.    A  business  or  profession's  inability 
to  assess  its  risk  is  shared  by  its  insurer;  an  insurer's  inability  to 
assess  that  business'     potential  liability  exposure  will  in  turn  affect 
Its  policyholder. 

The  property/casualty  insurance  industry  is  not  monolithic.    As  each 
company  evaluates  its  capacity  to  provide  coverage  and  the  risk  exposure 
of  its  policyholders,  present  or  prospective,  it  can  respond  in  only  two 
ways  "through  its  rates  and  the  coverage  it  is  willing  or  unwilling  to 
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offer.    These  individual  actions  have,  in  recent  aonths,  created 
availability  and  af fordability  problems  in  certain  lines  of  insurance. 
Theae  problems  have  h  ;hlighted  for  insurers  and  the  affected 
policyholders  the  necessity  of  addressing  the  underlying  legcl  and 
regulatory  developments  which  have  given  rise  to  uncertainty  in  the 
commercial  environment  in  which  these  businesses  operate. 

For  each  affected  line  of  insurance  for  which  availability  or 
affordabUity  problems  have  emerged,  there  exists  a  unique  business 
endeavor  and  a  unique  business  environment,  legal,  and  commercial  The 
underlying  problems  vary  for  each  environment  and  deserve  tailored 
solutions. 

We  follow  with  a  review  of  each  insurance    availability  problem  and  the 
underlying  causes  unique  to  the  problem.     It  is  of  note,  however,  that 
three  recurring  themes  emerge  from  a  review  of  each  issue.    The  first  such 
theme  is  the  uncertainty  in  today's  legal  environment  in  which  business 
operates.    This  uncertainty  is  marked  by  a  spider's  web  pattern  of 
developments: 

1.  a  shift  in  the  courts  from  rules  of  liability  based  on 
fault  to  strict  liability  by  which  injury  or  wrong  ig 
compensated  regardless  of  fault; 

2.  dramatic  increases  in  the  transactional  costs 
associated  with  resolving  disputes; 

3.  a  societal  expectation  of  entitlement  for  monetary 
recovery  for  every  "wrong"  no  matter  how 
inconsequential  but  nearly  always  well  beyond  economic 
costs ; 
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^«      a  continual  an4  rapid  evolution  of  theories  of 

liability  leaving  tomorrow's  tort  law  in  a  perpetual 
state  of  uncertainty; 

S«      a  rapid  change  in  the  expectatxon  of  people  for  the 
duty  owed  them  by  government,  business,  and  other 
citizens;  and 

6.      judicial  and  legislative  embrace  of  full  liability  for 
each  party  contributing  to  an  injury  rather  than  the 
application  of  several  and  identifiable  culpability. 

Many  of  today 'a  availability  problema  flowing  from  the  actions  of 
insurers  can  be  translated  into  this  message:     Insurers  are  not  the 
bankers  of  the  tort  system  and  inaurance,  although  perhaps  the  most 
efficient  risk  distribution  system  ever  devised,  cannot  finance  its 
uncharted  And  undescribable  growth. 

The  second  theme  which  recurs  in  each  availability  insurance  problem 
is  the  insurance  industry's  own  financial  plight,  collectivel>  and 
individually.     In  the  aggregate,  the  industry  is  expected  to  complete 
1985  as  the  seventh  consecutive  year  of  staggering  operating  losses. 
While  198^»1985  appear  to  be  watershed  years  for  an  industry 
turnaround,  the  insurance  coverages  for  these  troubled  lines  are 
difficult  underwriting  challenges  and  generally  proven  unprofitable 
lines.     In  this  environment,  an  insurer  roust  decide  in  which  lines  to 
commit  its  capacity,  while  seeking  to  assure  its  solvency  and  provide 
for  the  insurance  needs  of  the  greatest  number  of  its  policyholders. 
AH  insurers  do  not  write  all  coverages.    Often  only  a  few  companies 
have  provided  insurance  for  a  particular    cotmnercial  activity.    When  a 
major  company  or  companies  writing  one  of  these  difficult  lines  must 
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of  financial  necessity  shift  its  capacity,  insurance  availability 
becomea  an  ioaediate  problem,    other  carriers  not  having  the 
underwriting  expertise  or  perhaps  the  financial  resources  cannot 
easily  fill  the  void,  particularly  for  coverages  which  stand  alone  and 
are  net  integrated  with  other  insurance  coverages. 

The  third  recurring  theme  is  problems  in  the  regulation  of  the 
businesses  affected  by  these  availability  problems.     In  certain  of 
these  areas  insurers  have  difficulty  in  risk  assessment  for  lack  of 
regulatory  controls  or  standards  and  in  others  for  burdensome 
regulatory  requirements.    Although  insurers  seek  to  mitigate 
uncertainty  by  encouraging  loss  control  and  safety  engineering, 
insurers  lack  enforcement  authority.    Without  government  licensing  and 
operational  standards  or  meaningful  private  sector  sel f -regulation , 
insurers  and  the  businesses  they  insure  cannot  easily  evaluate 
acceptable  business  and  professional  practices.    On  the  other  hand, 
imposition  by  government  regulation  of  unmanageable  legal  standards  or 
tmancial  responsibility  requirements  that  are  not  achievable  by  the 
businesses  or  their  insurers  beg  for  insurance  availabiUty  problems. 


Municipal  Liability 

The  municipal  liability  problem  can  be  traced  to  the  erosion  of  a 
well-settled  principle  of  law  that  governmental  entities  could  not  be 
sued  without  their  consent.    That  is,  the  federal  and  state  governments 
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and  municipal  corporations  which  h«ve  pover  to  legislate,  as  well  as 
counties,  townships,  and  unincorporated  divisions  of  a  state, 
traditionally  were  not  liable  for  damages  for  their  neglect  of  public 
duty. 

Since  the  mid-1970s,  state  legislatures  and  the  judiciary  have 
significantly  eroded  the  doctrine  of  sovereign  imnunity,  particularly 
as  regards  to  municipalities.     In  some  cases,  amendments  to  state 
constitutions  or  changes  in  state  laws  totally  or  partially  abolished 
sovereign  inmunity  as  applied  to  local  units  of  government, 
particularly  as  to  municipalities.     In  aodition,  the  courts  generally 
hold  that  where  the  legislature  by  statute  abrogates  the  immunity  of 
the  state  from  liability,  such  laws  also  repeal  the  immunity  of 
municipal  corporations,  counties,  towns,  and  all  other  political 
subdivisions  of  the  state. 

The  judiciary  has  played  a  significant  role  in  eroding  the  common  law 
doctrine  of  sovereign  immuni''y.    Courts  have  used  namerous  theories  to 
find  governmental  entities  liable.    Typically,  courts  have  held  that 
governments  are  immune  in  their  ''governmental"  functions,  but  are 
liable  in  their  "proprietary"  functions.    Other  courts  have 
distinguished  between  the  general  duty  to  the  public  and  special 
duties  or  relationships  with  a  specific  citizen,  and  have  found 
liability  in  the  latter  situation.    Governmental  entities  have  also 
been  held  liable  for  damage  caused  by  nuisance,  and  injuries  caujed  by 
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the  use  of  highly  dangerous  agents,  instrumentalities,  or  substances. 
Finally,  governmental  entities  have  been  held  to  have  waived  their 
inBwnity  to  the  extent  that  they  have  purchased  liability  insurance. 
None  of  these  judicial  erosions  are  based  on  the  constitutionality  of 
the  sovereign  innwnity  doctrine,  but  are  rather  judicially  created 
distinctions . 

Not  only  have  the  courts  eroded  the  doctrine  of  sovereign  immunity, 
they  also  found  other  avenues  to  create  liability  where  none 
previously  existed.    The  courts  have  held  municipalities  liable  for 
violation  of  the  constitutional  rights  of  citizens  and  have  also 
required  municipalities  and  other  local  government  entities  to 
indemnify  claims  against  municipal  employees. 

Recent  surveys  indicate  the  dramatic  growth  in  the  size  of  judgments 
and  awards  against  cities.    Based  on  a  1982  survey  of  937  cities,  the 
largest  amount  sought  was  $40  million.     In  1985.  the  1.244  cities 
surveyed  responded  that  the  average  claimed  was  in  the  ilOO-^200 
million  range.    The  average  award  jumped  from  $230,000  in  1982  to  $2 
million  in  1985.    Additionally,  the  number  of  lawsuits  filed  against 
public  officials  doubled  since  1982. 

Solutions  to  these  problems  are  being  actively  considered  by  states, 
including  the  reestablishment  of  sovereign  immunity,  at  least  on  a 
basis  limited  to  certain  defined  activities;  the  adoption  of  better 
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riaK  aAnAgeiBent  activities  (e.g.,  equipment  aMintenance,  lost  control 
plana);  improved  safety  plans;  the  elimination  of  some  hazardous 
municipal  series  (e.g.,  hazardous  substance  treatoient  or  disposal); 
and  limitations  on  recc^ery  of  damages  sought  in  citizen  suits. 

Day  Care 

Insurance  availability  problems  associated  with  professional  and 
family  day  care  providers  are  of  recent  origin.    Publicity  associated 
with  sexual  and  physical  abuse  in  day  cavki  facilities  is  expected  to 
increase  both  the  frequency  and  severity  of  insurance  claims.  The 
potential  of  judicial  application  of  absolute  liability  and  the 
probable  delayed  development  of  claims  resulting  from  long  term 
evaluation  of  the  day  care  providers  have  made  underwriters  cautious. 
Attorneys  are  itow  aeekin^  to  circumvent  policy  exclusions  for  sexusl, 
physical,  and  criminal  abuse  by  alleging  negligent  hiring  in  day  care 
centers. 

A  major  problem  in  this  field  is  the  lack  of  licensing,  background 
checks,  regulations,  inspection  and  standards  for  the  family  or 
home-based  day  care  provider.     While  these  day  care  services  may 
appear  on  the  surface  as  casual  day  csre  acconmodations ,  many  are 
indeed  businesses  and  should  be  treated  as  such. 

Insurers  are  working  with  insurance  commissioners  anH  legislators  in 
several  states  to  assure  a  viable  insurance  market  for  the 
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professional  snd  family  day  care  providers.    ThU  includes  evaluation 
of  honeowners  insurance  coverages  to  identify  snd  define  and 
distinguish  the  faaily  day  care  provider  as  a  business  enterprise  and 
as  child  care  accoonodation. 

Liquor  Liability  (praa  Shop) 

A  recent  National  Connisaion  Against  Drunk  Driving  study  estimates 
that  half  of  the  ^3,918  U.  S.  motor  vehicle  fatalities  in  1984  were 
alcohol -related,  based  on  data  from  16  states  that  test  the  blood 
alcohol  levels  of  all  drivers  involved  in  serious  accidents.  The 
frequency  of  alcohol-related  traffic  accidents  and  fatalities  is 
currently  receiving  widespread  public  attention. 

There  has  been  strong    public  clamor  over  the  past  decade  for 
enactment  of  i^tricter  laws  aimed  at  reducing  the  number  of  intoxicated 
drivers  on  thj  road  and  for  enforcement  of  those  laws  once  they  are 
enacted.    Another  perceived  means  of  deterring  drunk  driving  is  the 
enactment  of  "dram  shop"  laws  which  specifically  establish  the  civil 
liability  of  a  liquor  licensee  who  sells  or  provides  alcohol  to  a 
minor  or  other  intoxicated  person  who  later  causes  a  motor  vehicle 
accident. 

Over  two-thirds  of  the  states  have  either  dram  shop  laws  or  coimnon  law 
liability  tor  the  sale  of  liquor. 
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In  aost  statei,  the  current  ^vaiUbility  problem  in  liquor  liability 
insurance  is  priaarily  for  those  liquor  licensees  who  try  to  secure 
only  dr««  shop  insurance  (aonoline  coverage)  rather  than  for  licenaees 
who  secure  insurance  as  one  part  of  a  comiercial  lines  insurance 
package* 

Even  when  draa  shop  coverage  is  written  as  part  of  the  conaercisl 
insurance  package,  comer cial  lines  underwriters  on  both  new  and 
renewal  business  axe  looking  at  the  individual  insured  more 
selectively  in  terms  of  risk  characteristics  and  claims  experience* 

The  reason  is  primarily  the  increased  public  awareness  of  the  dangers 
of  drunk  driving,  which  in  turn  haa  led  to  the  recent  large  court 
verdicts  and  settlements  in  dram  shop  cases.    In  the  changing  climate 
surrounding  liquor  laws,  insurers  believe  that  they  can  no  longer 
adequately  asM^MM  their  exposure  under  dram  shop  policies. 

The  dram  shop  availability  problem  has  also  been  severely  aggravated 
by  the  financiil  difficulties  of  soite  of  the  major  insurers  of  this 
line. 

One  of  the  effective  solutions  to  the  dram  shop  coverage  problem  has 
been  developed  by  the  liquor  licensees  themselves.    Msny  of  the 
restsursnt  and  tavern  owner  trade  association  groups,  through  their 
publications  and  meetings,  are  developing  effective  programs  to 
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encourage  respon.ible  liquor  consumption  by  the  public.    Activities  by 
Che  liquor  licensees  include  elimination  of  happy  hours,  curbing  of 
2-for-l  drink  offers,  elimination  of  ladies'  nights,  and  development 
of  "designated  driver"  programs. 

Another  effective  solution  to  unavailability  of  dram  shop  insurance  is 
legislation  to  abolish  or  improve  the  dram  shop  laws  and  to  implement 
tort  reform  both  generally  and  specifically  as  that  reform  relates  to 
liquor  liability.    Laws  were  introduced  in  several  states  to  abolish 
or  severely  limit  dram  shop  liability  on  the  basis  that  such  liability 
should  rest  solely  or  primarily  with  the  intoxicated  person. 

In  addition,  insurance  coverages  can  be  more  predictable  if  a 
reasonable  limit  or  cap  on  damages  which  may  be  awarded  under  a  dram 
shop  statute,  both  per  person  an-  per  incident  or  occurrence  is 
instituted. 

Medical  Malpractice  and  Nurse-Midwife 

Until  recently,  medical  malpractice  insurance  suffered  less  from 
availability  problems  than  af fordability  problems.    Recently,  however, 
the  availability  of  coverage  for  certain  specialties  have  emerged. 
These  include  nurse-midwives.  obstetricians,  gynecologists,  and  family 
practitioners  doing  some  obstetrics  and  pediatrics,     m  addition, 
insurers,  including  non-traditional  insurers  such  as  those  owned  by 
the  medical  profession,  have  reduced  contract  limits  and  coverages. 
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Insurance  coverage  for  nurse-midwivea  that  is  not  integrated  into  a 
complete  insurance  package  for  physicians  and  related  professions  has 
been  difficult  to  place.     Insurers  are  concerned  about  the  training 
and  experience  of  those  in  this  profession  in  light  of  the  degree  of 
risk  and  potentially  high  liability  exposure  associated  with  their 
nedical  practice. 

Medical  malpractice  insurance  is  written  both  by  specialty  writers, 
usually  physician  sponsored,  and  insurance  companies.     In  addition,  10 
states  have  active  joint  underwriting  associations  comprised  by  law  of 
licensed  insurers  in  the  state.     In  1984  more  than  half  of  aU  medical 
malpractice  premiums  were  written  by  specialty  writers.    Of  the  top  20 
companies,  12  are  specialty  writers  and,  with  the  exception  of  2  or  3, 
all  were  formed  after  1975.    Over  the  period  1980-1984,  nationwide, 
the  combined  medical  malpractice  carriers  reserved  |1.61  in  claims  and 
administrative  expenses  for  each  premium  dollar  earned.    Ths  obvious 
financial  problems  associated  with  this  financial  picture,  however, 
are  limited  to  a  few  states  where  rate  increases  have  been 
inadequate.    Thus,  a  core  problem  associated  with  inadequate  medical 
malpractice  coverages  is  the  lack  of  adequate  r^tes  approved  by 
insurance  departments  to  support  growth  in  capital  and  surplus. 
Inadequate  rates  give  rise  directly  to  solvency  and  financial  concerns 
and  limitations  on  coverage  availability. 

The  reforms  suggested  for  medical  malpractice  proceed  from  the  basic 
notion  that  th--  availability  problem  can  be  managed  if  the  rise  in 
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cUims  frequency  and  aeverity  can  be  controlled,  if  incidents  of 
actual  malpractice  can  be  reduc-d  in  number,  and  xt  the  predictability 
of  long-term  risks  can  be  increased  for  companies  writing  coverage. 

Peer  review  in  the  medical  profession  is  vital  ano  must  be  made  more 
effective  in  reducing  the  incidence  of  malpractice.  Mandatory 
aanctions  should  be  provided  by  statutory  enactment  so  that  not  all 
decision-raalriux  in  peer  reviev  will  remain  discretionary.    Doctors  and 
other  health  cate  pioviders  should  be  required  to  report  their  open 
and  closed  claims  record  prior  to  licensing,  and  a  claims  record 
including  a  specified  number  of  awards  over  a  certain  amount  during  a 
specific  tine  period  sno'ld  be  establishe    as  grounds  for  uandatory 
non-licensing  or  suspeneion  of  a  license. 

Hospitals  should  institute  risk  mana^-ment  programs  which  will  monitor 
the  competence  and  claims  records  of  practitioners  and  which  will 
impose  sanctions  if  standards  are  not  met.    Hospitals  should  require 
disclosure  of  claims  records  including  all  judgments,  settlements,  and 
pending  claims  before  granting  privileges. 

Immuuity  should  be  provided  by  statute  for  all  persons  engaging  m 
good  faith  in  peer  review  or  reporting. 

The  most  effective  option  addressing  the  medical  malpractice 
availability  problem  is  tort  reform.    One  of  the  most  significant  of 
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these  tort  reforns  Is  the  enactaent  of  caps  or  limitations  on  the 
total  «w>unt  of  daaages  which  may  be  awarded  In  a  malpractice  action. 
Where  the  enactment  of  a  comprehensive  cap  covering  all  damages  Is  not 
feasible,  a  cap  covering  the  damages  most  susceptible  to  Jury 
Inflation,  non-economic  damages,  should  be  enacted.  Non-economic 
damages  Include  pain  and  aufferlng,  loss  of  consortium,  loss  of 
society  and  emotional  distress.    An  absolute  bar  to  the  award  of 
punitive  damages  should  be  enacted;  where  this  Is  not  possible,  caps 
should  be  Imposed,  and  a  higher  standard  of  proof  should  be  required 
which  would  Ideally  Halt  swards 'to  only  those  cases  where  willful  and 
wanton  action,  fraud  or  malice  can  be  shown  beyond  a  reasonable 
doubt. 

A  group  of  reforms  which  deals  chiefly  with  procedures  for  bringing 
and  conducting  malpractice  suits  have  been  suggested.    A  plaintiff 
should  be  required  to  file  a  notice  of  Intent  to  sue  prior  to  filing  a 
complaint,  and  should  be  required  to  <ccompaay  his  complaint  with  a 
certificate  of  merit  from  a  health  care  provider  of  the  same  specialty 
as  the  practitioner  being  sued.    Mandatory  alternate  dispute 
resolution  mechanisms  should  be  enacted.    All  claims  should  be 
required  to  go  through  a  screening  panel  to  determine  If  there  Is  a 
reasonable  likelihood  that  the  plaintiff  Is  Injured  as  claimed. 

Sanctions,  Including  award  of  attorneys'  fees  and  costs,  should  be 
taxed  iL£»«lnst  plaint  ffs  bringing  frivolous  claims.    Provisions  making 
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Inad.laslble  evidence  of  a  plaintiffs  compensation  fro»  other  sources 
should  be  abolished,  and  a  provision  for  the  offset  of  collateral 
soi-ces  should  be  put  In  place.    Provisions  stipulating  that  the 
partial  payment  of  a  claim  shall  not  be  construed  as  an  admission  of 
liability,  and  that  evidence  of  such  partial  payment  Is  Inadmissible 
should  be  enacted.    New  standards  for  expert  witness  should  be  enacted 
requiring  that  they  be  licensed  practitioners  of  the  same  specialty 
and  from  the  same  locality  as  the  defends ut  practitioner. 

Courts  should  require  medical  malpractice  Juries  to  bring  back 
Itemlted  verdicts,  separating  awards  Into  amounts  for  economic  and 
non-economic  damage  and  Into  amounts  for  present  and  future  damages. 
Courts  should  allow  the  payment  of  awards  by  means  of  structured 
settlements;  periodic  payment  of  awards  should  be  allowed  where  the 
parties  agree  to  such  payment. 

Directors  and  Officers  Liability 

Some  problems  In  the  availability  of  Insurance  for  directors  and 
officers  of  corporations  have  been  Identified. 

The  coverage  limitations  and  rate  Increases  stem  In  large  part  from 
the  well  publicized  financial  and  management  problems  of  the  U.  S. 
banking  system.    Specif IcaUy,  these  problems  have  generated  insurance 
claims  not  heretofore  experienced: 


o 


Banks  suing  some  of  their  own  managers  and  officers 
and  attempting  to  collect  on  their  Insurance. 
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o       Federal  agencies  that  insure  failed  baxika  suing 
foraer  officers  and  directors  for  misnaoageaent. 

o       Court  decisions  holding  officers  and  directors  to  an 
increasingly  strict  standard  of  conduct  by  reducing 
the  scope  of  the  **business  judgnent"  rule. 

o       Decisions  aade  when  a  bank  is  unhealthy  (as  the 
industry  has  recently  been)  tend  to  generate  more 
lawsuits. 

Solutions  being  pursued  include  coverage  changes  to  exclude  certain 
volatile  liability  to  allow  broader  coverage  for  standard  risks  and  the 
evaluation  of  bank  captive  insurers  md  bank  insurance  pools. 

Motor  Carrier  Liability 

Against  the  background  of  generalised  property/casualty  insurer 
probleas,  the  requirements  for  hig|i  limits  of  liability  as  mandated  by 
the  Motor  Carrier  Act  of  1980  and  the  Bu6  Regulatory  Reform  Act  of 
1982  have  placed  a  severe  strain  un  the  capacity  of  insurers  and  on 
their  ability  to  accurately  ascertain  a  financially  sound  course  of 


In  addition  to  excessive  financial  responsibility  limits  of  these 

statutes,  other  reasons  for  the  current  problems  include: 

o       Deterioration  in  the  quality  of  risks,  particularly 
with  regard  to  marginal  operators  and  new  operators 
who  are  less  financially  stable  and  have  no  safety 
record  in  their  operations. 


Further,  a  number  of  ststes  including  Colorado, 
Connecticut,  Indiana,  and  Fennaylvanla  have  enacted  or 
introduced  within  the  last  year,  legislation  which 
extends  the  federal  financial  responsibility 
requirements  to  risks  operating  intrastate. 
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Solution*  to  avaiUbi'ity  problems  include  the  redefinition  of  the  types 
and  sizes  of  iK>tor  cirriers  and  passenger  carriers  required  to  carry  the 
higher  limits.     In  this  context,  an  attempt  should  be  made  to  exempt 
local  carriers  operating  only  intraatate  from  the  fedaral  requirementa , 
leaving  them  to  be  separately  regulated  by  the  states.    Other  exemptions 
might  be  considered  for  carriers  having  only  slight  expoaure  to  loss, 
baaed  on  maximum  quantity  and/or  frequency  of  haaardous  materia  la  carried. 

Asbestos  Rsmoval 

Because  of  federal  preasure  to  survey  public  buildings,  particularly 
achools,  for  asbeatos  expoaure  and  to  remove  or  encapsulate  the  asbeatos 
discovered,  there  has  been  a  rapidly  developing  market  for  asbestos 
abatement  contractors  and  rising  parental  concern  about  asbestos  in  the 
schools.     Efforts  are  being  made  to  do  aomething  about  asbeatos  in  a 
relativel>     ,jort  time.    Conaequently ,  the  demand  for  contractors  exceeds 
the  supply  of  qualified  and  experienced  contractors.    While  some  of  those 
that  have  been  in  the  business  and  have  established  a  relationship  with 
an  insurer  probably  are  able  to  find  general  liability  coverage,  others 
have  not.     Those  that  are  new  to  the  business  are  having  the  greatest 
difficulty  in  finding  coverage. 

Inaurers  are  reluctant  to  provide  coverage  because  of  the  inexperience  of 
many  contractora,  the  concern  about  the  long  latency  diseases  associated 
with  asbestos,  their  bad  experience  with  asbestos  product  claims,  the 
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Uck  of  accepted  standards,  fear  that  atate-of-the-art  performance  will 
poae  no  protection  £ro«  future  findings  of  liability,  the  likelihood  of 
only  a  limited  business  relatiooahip  with  the  contractors  involved, 
limited  knowledge  of  tht  degree  of  hazard  of  asbestos  in  a  nonwork 
aetting,  and  a  reluctance  to  risk  surplus  in  a  new  area.  Furthermore, 
aabestos  once  renoved  oust  be  disposed  o*  creating  the  potential  for  a 
fature  Superfund-type  liability. 

We  suggest  that  states  need  to  develop  standards  for  removal  of  asbestos, 
license  those  involved  and  provide  either  innunity  or  furnish 
hold-harmleaa  agreemenU  to  contractora  for  nonmegligent  behavior  m 
compliance  with  governoent al  standards. 

Pollution  Liability 

At  the  center  ot  probleas  associated  with  the  availability  of  pollution 
liability  insurance  is  the  fact  that  liabilities  against  policyholders 
for  cleanup,  personal  injury,  and  property  damage  are  created  by  multiple 
federal  and  state  statutes  as  well  as  by  common  law.    Interacting  with 
is  are  court  interpretations  of  prior  insurance  con tract a  expanding 
coverage  beyond  thnt  which  insurers  intended.    As  a  result,  availability 
of  insurance  for  currei.t  pollution  liability  is  significantly  influenced 
by  insurers*  concern  about  potential  unanticipated  past  liability;  the 
magnitude  of  potential  pollution  liability,  both  past  and  future;  the 
seeming  inability  to  use  contract  language  to  prudently  limit  insurers' 
exposure;  tiie  complexity  and  expense  of  underwriting  the  coverage;  the 
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uOMttled  ,t.te  of  the  technology  u«d  to  dl.po.e  and  cle«»  up  toxic  and 
haiaidou.  «.b,t.nce«j  the  fact  that  demand  for  coverage  has  been  confined 
•oMly  to  entJtlea  with  a  high  probablUty  of  auatalnlng  large  loaaes, 
eau*ln«  problem  in  rlak  apreadlng;  and  a  civil  justice  systea  that 
continue,  to  create  new  theories  of  llablUty  and  to  expand  older 
theories. 

Further  adding  to  lnB.:rer'a  uncertainty  Is  that  these  other  event, 
occurred  at  a  point  In  tlM  »hen  environmental  Impairment  liability 
ln«.r.nce        ju.t  beginning  to  be  offered  by  relatively  few  wlters  and 
little  claim,  data  «a.  available. 

In  dl.cusslng  solutions,  It  1.  necessary  to  separate  fundamental 
solution,  from  short-term  transitory  ones.    Furthermore,  solution,  for 
one  statutory  problem  may  have  relevance  In  other  settings  but  require 
separate  action.    Amendments  to  the  Federal  Comprehensive  Environmental 
Responw,  Compen^itlon  and  Llsblllty  Act  (CERCLA),  the  Superfund  law, 
alBo  would  be  applicable  to  the  state  copies  of  Superfund  (about  40 
■tstes).    Moreover,  amendments  may  be  necessary  to  one  law  only  to 
Increase  the  likelihood  of  coverage  under  another.    For  example,  one 
factor  In  the  lack  of  available  Insurance  to  meet  the  financial 
responalblllty  requirements  of  the  Resource  Conservation  and  Recovery  Act 
(RCRA)  Is  the  fear  that  today's  RCRA  sites  will  become  tomorrow's 
Superfund  cleanup  target,    it  also  must  be  recognized  that  sometimes  two 
events  converge  to  produce  a  problem.    For  example,  the  Inaurer  problems 
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ifith  Superfund  are  the  result  of  the  provisions  of  the  Superfund    law,  as 
administered  by  the  EPA,  Interacting  vlth  state  court  decisions  reading 
out  coverage  llaltstlons  or  exclusions  In  Insursnce  policies  regsrdlng 
pollution  liability. 


Probless  under  the  federal  Superfund  isw  Include: 

o       Retroactive  Liability — The  provisions  of  the  Superfund 
isw  apply  retroactively  to  owners  snd  operators  of  waste 
sites,  transporters,  and  those  who  gene rs ted  waste 
disposal  St  the  site. 

o       Strict  Liability— Uablllty  exists  even  though  the 
responsible  party's  sets  or  omissions  were  not  the 
proximate  causa  of  the  leak  snd  even  though  the 
substsnce  leaking  Is  not  that  deposited. 

o       Joint  «id  Seversl  LlsblUty—Ihe  majority  of  courts 
ruling  have  held  responsible  parties  jointly  snd 
severslly  llsble  snd  Ignored  degree  of  contribution  to 
the  toxic  site. 

o       Excessive  Transaction  Coats — The  present  responsible 
party  approach  to  Superfund  combined  with  joint  and 
seversl  llsblllty  has  resulted  In  high  trsnsactlon 
costs.    The  monies  spent  by  EPA  could  better  be  used  to 
clean  up  sites  while  Insurer^  have  faced  Investlgstlon 
snd  legsl  costs  that  frequently  are  far  In  excess  of  sny 
potential  Superfund  cleanup  ahare. 

Vte  support  amendment  of  the  Superfund  law  to  provide  that  policies  written 

before  Superfund  was  first  enacted  In  1980  csnnot  be  Interpreted  to  cover 

pollution  llsblllty  for  losses. i>ccurTlng  prior  to  thst  dste.    It  Is  our 

preference  that  the  amendment  be  applied  to  state  law  as  well.    We  slso 

support  other  critical  amendmenta  to  Superfund  reauthorization. 

Modifications  of  the  law's  Joint  snd  seversl  liability  provision  which  could 

relieve  some  pressure  on  Insurers  In  retroactive  cleanup  cases  Include  (1)  s 
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defense  for  de  InUli  contributor,  to  toxic  wa.te  sites;  and  (2)  an 
.pportloni^nt  requlre^nt.    A  state-of-the-art  defense  for  toxic  waste 
generators,  transporters,  or  disposers  would  help  to  assure  fair  application 


of  sMndards. 

We  also  support  changes  the  EPA  could  «ke  m  adlnlstratlve  practices  to 
avoid  the  transaction  costs  faced  by  de  Inlls  potentially  responsible 
parties. 

Conclusion 

Insurers  recognize  the  social  .nd  co-erclal  necessity  of  their  product  a. 
•ell  as  the  Integration  of  Insurance  with  sound  public  policy.  The 
underlying  proble.s  In  the  envlrooent  of  certain  businesses  as  reflected  m 
availability  and  affordablllty  proble«s  for  certain  coverages  deserve 
thoughtful  solutions  by  Insurers,  their  policyholders  and  public 
pollcmkers.    ihese  problem  do  not  exist  m  all  lines  of  co-erclal 
insurance,  nor  In  all  state,  .or  to  the  s-e  degree  In  each  affected 
co«ercl«l  activity,    ihe  pro.pectlve  .olutlon.  vary  In  their  applicability 
to  each  such  proble.  .„d  to  segregated  geographical  area,  where  the  proble. 
has  surfaced.    What  Is  clear  Is  that  the  solution,  should  not  be  llnlted  to 
Insurance.    What  Is  needed  In  nearly  every  such  troubled  line  Is  a  stable 
business  and  legal  envlron-ent.    whet  Is  required  to  achieve  that  varies  by 
the  nature  of  the  underlying  problem. 

we  of  the  prop-rty/casualty  Insurance  industry  are  working  with  insurance 
dapartioents  and  affected  businesses  and  individuals  in  all  of  those  states 
where  problems  have  been  identified.    We  are  not  in  the  business  of  not 
providing  insurance.     It  is  in  our  interest  to  do  so  a.nd  it  is  right  as  a 
natter  of  sound  public  policy  that  we  do  so. 

we  appreciate  the  opportunity  to  address  the  issues  of  concern  to  thi. 
Subconnittee.  and  want  to  work  with  you  and  the  individual  states  to  solve 
these  difficult  Issues  of  availability,  and  affordablllty  of  liability 
^  ^jrance.  ^ 
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STATEMENT  OF  T.  LAWRENCE  JONES 


Mr.  Jones.  Mr.  Chairman,  I  am  Larry  Jones,  president  of  the 
American  Insurance  Association.  And  my  responsibility  here  on 
the  panel  is  to  identify  that  the  problem  is  liability  coverages.  That 
is  what  is  really  causing  this  problem  in  bringing  the  letters  to  you 
and  otherwise. 

The  underlying  problem  there  is  the  unpredictability  of  what  the 
courts  will  do,  what  the  judges  and  juries  will  do.  We  are  in  a  trend 
of  greatly  expanding  liability  responsibility  and  of  much  higher 
awards  and  new  elements  of  damage. 

Most  dramatic  and  drastic  and  troublesome  for  us  has  been  the 
environmental  coverages.  You  have  been  deeply  engrossed  in  those 
problems.  Bat  we  have  found  that  we  are  unable  to  provide  envi- 
ronmental liability  coverages.  At  the  very  base  is  the  fact  that  we 
do  not  have  the  technical  knowledge — I  mean,  society  doesn't  have 
the  technical  knowledge  to  contain  these  toxic  chemicals  and  toxic 
wastes.  We  have  landfills  that  leak,  permeate  and  create  liability. 

What  troubles  us  here  most  was  in  1980  they  enacted  the  Super- 
fund  law.  We  had  early  in  1970  endeavored  to  take  environmental 
liability  out  of  our  policies,  because  it  was  a  risk  that  we  were  not 
able  to  appraise  yet. 

After  they  enacted  the  Superfund  law,  we  endeavored  to  develop 
a  policy.  We  did  develop  a  policy  to  write,  and  we  started  writing 
it.  And  then  the  courts  held  that  there  was  going  to  be  strict  joint, 
and  several  liability  retroactively  applied.  That  was  not  written 
into  the  law,  but  that  is  what  the  court  said.  And  that  made  it  im- 
possible for  us  as  insurance  companies  to  appraise  the  risks  that 
we  were  undertaking.  We  might  write  a  policy  on  a  trucking  firm 
that  carried  some  wastes  to  sites  and  found  that  that  person  might 
be  sued  to  clean  up  the  whole  site. 

And  so  these  were  exposure*  that  we  were  unable  to  measure. 

Mr.  Florio.  That,  of  course,  has  nothing  to  do  with  prospective 
liability. 

Mr.  JoNSS.  It  is  prospective  liability. 

Mr.  Fi/)Rio.  You  have  indicated  you  were  writing  policies  in  ac- 
cordcuice — to  the  degree  that  you  are  writing  any,  you  have  any  in- 
clination to  writing  any,  writing  them  with  an  awareness  from  this 
point  forward  you  will  charge  premiums,  you  will  exclude  whatever 
you  will  exclude. 

The  Superfimd  cleanup  activities  goes  to  the  interpretations- 
reference  is  made  to  the  Jackson  Township  case — go  to  the  inter- 
pretations of  existing  contracts  at  the  time  of  the  liability  of  cover- 
age under  those  policies. 

That  is  a  different  thing  than  saying  that  somehow  one  is  now 
changing  the  liability  standards. 

Mr.  Jones.  We,  of  course,  said  that  a  policy  did  not  cover  seepage 
in  the  Jackson  Township  case. 

Also,  no  one  had  ever  heard  of  an  element  of  damage  being  a 
trust  fund  for  medical  monitoring  for  a  20-year  period.  Those  are 
unpredictable  things. 

I  am  very  sympathetic  with  the  people  that  made  these  decisions 
in  insurance  companies. 
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tJ^Ll^f^-  Except'. tills  has  nothing  to  do  with  your  underwrit- 
ing standards  from  this  point  forward.  Why  would  you  be  denyine 
someone  coverage  from  this  point  forward  with  that  awareness, 
whether  you  are  correct  or  incorrect,  with  that  awareness  there  is 
nothing  to  prohibit  you  from  writing  coverage  from  this  point 

Mr.  Jones.  You  are  saying  we  should  assume  that  that  is  the 
law.  We  are  not  assuming  that  that  is  the  law. 

^  you  are  not  assuming  that  is  the  law.  But 

you  write  the  policies. 

Mr.  JoNKS.  We  are  not  writing  policies  

Mr.  Flobio.  That's  the  point.  Why  is  it  you  are  not  writing? 

Mr.  JoNKS.  Because  it  is  uupreolictable  what  the  losses  will  be. 

Mr.  Lent.  Unpredictable  what  the  court  will  do' 

Mr.  Jones.  It  is  unpredictable  what  the  court  will  do  It  is  a 
changmg  environment.  If  it  was  stable  we  could  write  it  r^ardless 
ot  the  amount  of  money  involved.  But  that  would  raise  the  ques- 
tion of  anordability.  ^ 

Mr.  Lent.  What  you  are  saying,  as  I  understand  it,  if  you  write  a 
new  policy  tomorrow  or  a  week  for  a  year  in  futuro,  you  limit  your 
liability  for  x  million  dollars,  and  you  exclude  pollution,  toxic  You 
have  no  way  of  knowing  whether  a  court  construing  that  policy  4 
or  5  years  down  the  Ime  might  not  do  the  same,  follow  the  s^e 
precedents  of  a  judge  who,  in  1984,  construed  a  1924  policy  to  go 
much  further  and  provide  much  greater   r     ^  » 

Mr.  Jones.  You  are  exactly  correct,  sir. 

Mr.  Lent.  In  other  words,  the  words  in  the  contract  don't  limit 
the  court.  ^""xx 

Mr.  Jones.  That's  right, 
go  aheld°^°'  ^  interrupting  you.  Why  don't  you  just 

Mr.  Jones.  The  responsibilities  of  the  cities  have  been  greatly  ex- 
panded For  many  years  we  regarded  the  policy  function  as  a  gov- 
iiI?o?vSl    function.  And  there  was  a  certain  amount  of  immunity 

But  the  Congress  and  states  have  passed  civil  rights  laws  and 
policy  "  getting  suits  against  the 

™^  greatest  number  of  suits  against  the  policy  come  from  in- 
mates already  m  jail.  fhey  say  we  were  not  protected  from  other 
inmates,  we  were  not  treated  properly,  we  contracted  some  disease 
j  !L  u,'*®  were  m  jail.  And  this  has  greatly  expanded  in  an  unpre- 
dictable way,  the  liability  for  cities. 

Now  the  cities  have  been  greatly  impacted  by  the  environmental 
pollution  problem  because  they  maintain  city  dumps— they  have  to. 
We  give  them  a  nice  name  name,  landfill. 

Mr.  Lent.  Sanitary  landfill. 

Mr.  Jones.  Sanitary  landfill.  But  it  is  a  city  dump.  And  it  is  un- 
reasonable for  them  to  maintain  control  over  who  puts  what  in  a 
city  dump.  They  become  contaminated.  EPA  sues  the  city  for  clean- 
up of  the  site.  And  it  is  a  liability  that  is  suddenly  passed  upon 
them  that  they  don  t  know  the  measurement  of,  and  we  don't 
either,  yet. 

And  we  know  that  they  don't  know  scientifically  how  to  contain 
one  of  these  city  dumps,  keeping  it  from  contaminating. 
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It  is  this  greatly  expanding  coverage,  or  extent  of  liability  and 
what  the  courts  do  that  have  caused  a  great  deal  of  uncertainty  on 
the  part  of  the  insurance  companies  and  those  that  have  to  make 
those  decisions  of  what  risks  they  will  take,  and  at  what  price  they 
will  take  them. 

It  is  a  changing  period. 

Now,  as  Mr.  Nutter  says,  it  is  veiy  unfortunate  that  we  are  going 
through  this  period  and  we  are  having  these  problems. 

If  I  can  endeavor  to  explain  the  midwife  problem.  First,  from  an 
insurance  point  of  view,  it  is  a  relatively  small  universe.  As  I  un- 
derstood, there  were  2,800  midwives  and  1,400  of  those,  and  prob- 
ably the  ones  that  were  best  regarded  in  the  profession,  were  in 
one  policy.  And  that  company,  the  testimony  was,  has  lost  their  re- 
insurance. And  the  ones  that  would  like  to  write  it  and  write  it  to 
the  level  that  the  midwives  need,  are  unable  to  find  the  reinsur- 
ance that  they  need  to  back  them  up. 

Now,  why  is  there  so  much  uncertainty  about  the  function  of  the 
midwives  when  you  say— when  it  is  true  their  experience  has  been 
relatively  good? 

Well,  they  did  indicate  that  there  is  a  great  deal  of  difficulty  in 
the  obstetrics  field.  This  last  weekend  I  was  with  a  doctor  that  is  in 
family  practice.  And  he  has  removed  from  hi?  practice  the  delivery 
of  babies.  And  the  reason  was  that  his  medical  malpractice  insur- 
ance, if  he  delivered  babies,  is  $30,000  a  year.  If  he  didn't,  it  was 
$600  a  year. 

He  said  it  was  not  worth  that  difference  for  him  to  continue  to 
practice. 

Now  he  is  not  alone.  That  is  happening  in  a  number  of  places. 
And  the  ^people  that  have  to  make  these  decisions  about  risk  feel 
that  probably  midwives  are  going  to  get  a  great  deal  more  cover- 
age— I  mean  business,  practice.  And  they  will  be  getting  the  cases 
that  they  cited  that  the  OB*s  had  bad  experience  in  the  past. 

Now,  the  statute  of  limitations  under  our  law  won't  run  until 
those  babies  have  become  citizens.  And  you  are  way  out.  You  are 
looking  into  the  future  to  a  very  great  extent. 

Now  eventually  I  believe  that  problem  will  be  solved.  But  it  is 
not  an  easy  one  to  solve.  And  so  we  are  in  a  period  where  we  are 
ac^'usting. 

One  of  the  most  dramatic  things  that  has  happened  to  insurance 
companies  in  th**  last  year  or  so  is  the  Tact  that  they  are  faced  with 
claims  that  arise  under  policies  thi:t  are  very  old. 

One  company  had  to  set  up  $L18  million  more  in  reserves  for 
policies  that  had  expired  more  than  20  years  ago.  Those  were  the 
asbestos  claims  and  the  Dalkon  Shield  claims.  Now  that  is  some- 
thing that  really  does  cause  the  industry  to  stop  and  think  about 
the  future  and  about  the  way  the  law  is  moving  as  to  liability. 

Thank  you. 

[The  prepared  statement  of  Mr.  Jones  follows:] 
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STATEJfKNT    OF    THE    AMCHICAN    INSU^A^NCE  ASSOCIATION' 
th«  AMricAii  iDiuraoct  AtiocittioQ  (aIA)  ii  •  tradt  tiiociiMoo  which 
r«pr«itoti  177  property  tnd  ctiutlty  iagurtnc*  conpiniti.    Th«  mnbvr 
c<»p«oi«i  of  tbt  AiiocittiOD  provldt  tht  Mjority  of  tht  liability  iniur.nc. 
cov«r«t«  written  throughout  th«  Unittd  Sttt«i.    w«  htvt  bt«n  tik«d  to  pr«ieat 
t«itiaooy  aiioci«t«d  with  th«  ico'  /  of  tvtlltbility  tnd  tffordtbility  of 
liability  iniuranc*  currently  being  •zp«ri«nc«d  by  th«  purch«i«ri  of  iniuranc.. 

Iniurvra  «r«  vxhibiting  neither  panic  nor  hyit«rit  by  taking  « 
coni«rvfttiv«  gtanc*  on  witing  certain  iin«i  of  coMrcial  liability 
covaraga.    8athar»  thay  ara  baing  prudant  in  tha  faca  of  unpracadantad  loiiai 
and  a  rapidly  changing  operating  anvironaant. 
UNDggLYlllC  CAUSBS 

Tha  liability  iniuranca  availability/affordabllity  problaa  ii  primarily 
cauiad  by  tha  structure  and  opa^ation  of  tha  tort  liability  lyitaa  rathar  than 
a  taaporary  narkat  diilocation.    Elamenti  such  ai  causation,  latancy.  identity 
of  dafandanti,  fortuity  and  lica  of  riik  must  ba  araainad  in  ordar  to 
catagorita  linai  of  iniuranca  ai  insurable  or  uniniurable. 

The  Aoit  basic  concept  underlying  iniurability  and  iniuranca  contract!  ii 
the  concept  of  riik.    -Biik-  neani  literally  the  -chance  of  loii-  or  the 
-probability  of  loie.-    If  a  loii  ii  certain  to  happen,  then  thrre  ii  no  riik 
of  loii  to  tranifer»  %nd  an  Insurance  transaction  cannot  take  place.    There  ig 
a  growing  perception  among  underwriters  that  the  accumulation  of  legal 
remedies  provided  under  state  and  federal  liability  systems  are  changing  a 
hitherto  insurable  probability  of  loss  to  an  uninsurable,  virtusl  certainty. 
Underwriters  are  attracted  to  predictability  of  loss  but  must  avoid 
inavitability  of  loss. 

The  second  basic  fundamental  of  underwriting  and  insursbility  is  that  of 
predictability,    if  there  is  no  way  to  forecast  tha  timing  or  amount  of  a  lose 
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froa  p«it  tip«ri«nc«,  tb«n  tb«  lott  it  unprtdlcbtbl*.    Any  ••tLm4t«  would  b« 
pur«  ip^culttion. 

Tb«  rlikt  of  lott  und«r  gcntrtl  litbilitr  intar«nc«  ar*  to  varied  th«t 
lntar«rt  do  not  bav«  tb«  w«ll~d«flD*d  lott  •xp«ri«nc«  th«b  it  •v«il«bl«  for 
lin«t  tucb  at  Nork«rt*  co«p«nt«tion  and  •ato«obil«  ioturanc*.  Standard 
covaraga  for  llabilitj  inturanca  origioallj  appllad  to  bodilj  Injurj  or 
prop#«rtj  daaaga  **cautad  bj  accidant**.    Tba  accidant  concapt  wat  alto  tha  tlM 
trlssar  of  covaraga  and  tha  building  block  of  llaitt  of  liability.  An 
Individual  policy  covarad  only  accldantt  whicb  occurrad  during  tba  policy 
pariod. 

Tha  clattlcal  accidant,  at  parcaivad  by  inturanca  undarvritart  and  policy 
draftart.  wat  concrata,  rathar  than  tbt tract.    Thay  ragardad  an  ** accidant**  at 
a  tuddan  avant  of  a  phyaictl  natura  that  happ«nad  by  chanca  tt  a  daf inita  tlaa 
and  placa  and  cautad  rathtr  obvious  injury  or  daaaga  -  a  collition  of 
vabiclat,  a  ricaf  "     •      ^  broka,  a  roof  which  collaptar       %ccidant**  wat  not 
a  la;allttic  concapt.    Tha  undanrrltart*  concaption  of  **accidant**  baraonlzad 
Mvll  witb  both  tba  clattlcal  liability  prlnciplat  of  tort  law  ^d  tba 
fundaaantalt  of  inturabili ty .    Cartainty  at  to  tina  and  placa  laid  tha 
foundation  for  raatonabla  pradlctability . 

By  1960,  It  bacuta  apparant  that  covaraga  batad  tolaly  on  tba  clattlcal 
accidant  concapt  wat  no  longar  tdaqutta  for  mo^t  inturadt.    inara  wara  trua 
**rltLt  of  lott**  that  did  not  arlta  out  of  tuddan  cautat,  but  wara  tba  ratult 
of  contlnuout  or  rapaatad  azpotura  to  pbytlcal  cautar  which  ratultad  In 
nontraumatic,  multlpla  cautatlon,  long-latancy  dltaatai. 

Tha  aztant  of  azpotura  for  liability  inturanca  Cwvara.at  hat  changed 
dramatically.    Tha  ralatlonthip  batwaan  low  laval  azpoturas  to  utaful,  but 
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■OMtlMi  h.nful  •uhitueii,  tad  injuriii  to  buM  b«in(.  l,  act  Mil 
«.d.r.tood  tod.,  «d  i.  .tin  to  .  l.r,.  .,t.at  .p.c«l.tl,..    tort  1«  . 
r.«r.  MO  did  »ot  eoae.r.  lt..lf  with  .|>.cul.tlv.  pclblUtU.  of  li.r.. 
Ooctrl...  of  Joint  uid  ..,.r.l  ..frprl..  ll.blUt,  h«l  .ot  b...  for-»l.t«l. 
It  M.  act  Mtll  1974  tb.t  U.  d.lu(.  of  ..b,.to.-r.l.t.d  el.lM  b.,«,. 

At  tb.         tlM  tb.t  tb.  in.urue.  Uduitrjr  bu  .uff.r«l  ,  dr.lo  on 
.urpU.  «d  1.  .ip.rl.ncln,  .  c.p«lt,  .bortf.U.  tb.  lmju.tr,  1.  b.lns  ..kod 

to  .ub.ldli.  tb.  .le  of  tb.  cl»ll  Ju.tlc.  .,.t«.    |to«..t  cowt  dwl.lon. 

b.w  er..t«l  nMi  ud  anprMlctU.!.  ll.bUlti.,  for  prop.rt,/CMU.U, 
ln.ur.r..    Som  d.cl.lo..  b.v.  (on.  .o  tu  ..  to  rwrlt.  poUc,  t.ru  ud 
er..t.  co».rM.  .Aleb  ln.ur.r.  .o».r  l.t.nd.d  to  provld.  ud  for  .Aleb  no 
prMlua.  war.  .v.r  coll.ctod. 

A.  .  bu.U...,  tb.  lDdu.tr,  cnnot  .fford  to  Ind.flnlt.l,  prle.  u. 
product  .t  1...  tbu  eo.t.    Th.  eo.t  of  tb.  cl»ll  Ju.tlc.  .,.tM  i,  rl.ln». 
tb.r.for.  tb.  eo.t  to  ..nrlc.  tb.  n.tlon'.  lUblUt,  i,.t«M  m,t  .l.o  rl... 

Adv.r..  r..ult.  b.v.  .l.o  .ff.ct.d  r. ln.ur.r.  ud  b.v.  ud.  tb.t  lndu.tr, 
.itrM.1,  un...,.    Hot  .urprl.lngl,,  r.ln.u-wic.  1.  nn»  v.r,  difficult  to 
obt.ln  .nd  .v.n  i«b.n  purcbM.d,  eontlnuwl  eovorui  U  b,  no  mu.  . 
c.rt.lnt,.    mi.  furtb.r  r«luc..  tb.  prlur,  ln.ur.r.'  c.p.clt,  ud.  ..  . 
r..«lt.  tb.  lndu.tr,..  coU.ctl,.  .bUlt,  to  u.t  .v.r,  d«und  for  cov.r^.  1. 
dlalnl.b.d. 

imvm  oPMATiiic  »«3in.Tif 

In  ord.r  to  put  tb.  pr...nt  U.blUt,  Ufurue.  problm.  la  p.r.p,ctlv.. 
It  1.  n.c....r,  to  und.r.tud  th.  ovor.U  fln.ncl.l  condition  of  tb.  In.uruc. 
lndu.tr,  tod.,,    sine.  1»80.  lo....  «,d  .ip.....  b.v.  .ic.d.d  prMluu 
prlwrll,  b.c.u..  prlc.  f.U.d  to  k..p  p.e.  wltb  lo..  eo.t.  ud  iMg.d  th. 
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oatioo't  ov«r«ll  tcoooaic  trowtb.    At  •  rtiult,  90  unbroktn  itrint  of 
»'od«r«ritiog  loiiti  btftA  in  If 79  tod  tw  tt  to  tvtrtft  anoutl  r«t«  of  $3 
billion  tbroufb  1983.    kn  tvtn  sort  druutic  incrttio  took  pltct  in  1984  wb«n 
ttodttrwl ting  lot ■•■  Juap«d  $8  billion,  rttching  $21.3  billion.    Loiiti  froa 
uBd«rwritiQt  for  tb«  tii  y««ri  1979  througb  1984  tottlltd  |SS  billion.  With 
invAitMOt  incQM  ftllinf  f«r  behind  uadtrwritinf  loiiti,  tb«  induitry*i 
pv-fx  op«r«tins  incoM  -  tb«  coabination  of  ioveiUMnt  incoM  «ad 
undenfriting  reiulti  -  plungtd  to  ■  negttivt  $3.8  billion  in  1984. 

Tbt  coMMr^itl  liability  linei  tipcritnct  htt  b««n  p&rticul4rly  ntgttivt. 
Pour  k«j  coMfvcitl  lint!  *  gtnertl  litbilitj,  coNMreitl  aulti^paril, 
worktrf*  co«p«ni«tion  tnd  coMwrcitl  •utoaobilt  -  htvt  lufftrtd  tnoraoui 
wndArwriting  loiiti.    6«n«ril  li Ability  Ittdi  ill  lin«i  of  intur«ac«  with  tut 
hightft  coabined  ratio  of  1S2. 

Oiaioiihtd  lurplui  ind  tht  reiulting  ibortftll  in  tb«  industry*!  ctptcity 
to  rtipoDd  to  tbt  incrttitd  d«Madi  for  iniur«nc«  will  tfftct  tb«  tvtiltbility 
•nd  tffordtbili ty  of  til  litbility  linoi.    Th«  Inturtnct  Strvicti  Office 
•itiMttf  thtt,  undtr  rttiontblt  •■■uaptioni,  tb«  ctptcity  ihortftll  will  b« 
$7.2  billion  or  S  perctnt  of  th*  m«rk«t  in  1985,  $22.6  billion  or  14  p«rc«ot 
of  th«  aorkftt  in  1986  tnd  $32  billion  or  18  p«rc«nt  in  1987.  Nintty-ont 
p«rc«nt  or  |S6  billion  ot  tht  3>y««r  ihortftll  could  b«  in  coaacrcitl  linti. 

VOLUNTAgY  SOLUTIOMS 

Tbt  AMrictn  Iniurtnct  Aeiocittion  bti  tbui  ftr  ctttgoristd  pollution 
liability  and  ttbtito*  tbttMMnt  contrtctori*  litbility       ftlling  into  tht 
unaonigttblt  or  uniniurtblt  ctttgory.    In  addition,  th«r«  tr*  •  nuabtr  of 
•vtiUbility  probleai  in  lints  thtt  trt  btdly  dtaagtd  by  th«  liability  fyitta. 
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but  tb«r«  i.  .till  •  potMtl.l  tb«t  ln«ur«r«  can  providt  cov«rt««.«  for  tbttt 
probl«M  AXA  will  .ctlv.ly  wltb  lU  coi«>tnl...  otb.r  ...ocl.tlon. 

.ttts  iaturaac.  eo«i..lon.r.  to  aiplor.  voluntary  Harkat  Aaaiatanea 
Protrana  or  otbar  ^rkat  aolutlooa  to  tba  probla..    A  lUrkat  Aaaiataaea 
Progra.  (Mf)  aatabliabaa  a  cantral  adalnlatratlva  point  wbara  a  buyar  who  ia 
•xparianeint  difficulty  m  purcbaalng  Inauranca  «ay  com  In  ordar  to  ba 
rafarrad  to  ona  or  ^ra  participating  Inaurara  who  «„,loy  tbalr  aatabllabad 
uodarwrltlng  crltarla  and  rating  plana.    A  MAP  can  alao  ..rva  to  gatbar 
InforMtlon  about  raal  or  parcalvad  availability  problaw  .nd  ba  a  focal  point 
around  whlcb  tba  Inauranca  dapartaant.  buyara'  groupa.  aganta  »n<|  brokara  aay 
diccuaa  availability  problasa  In  a  conatructlva  sannar. 

It  nbould  ba  anvbaalcad  tbat  ^raly  rhlftlng  tba  burdan  fro.  ona  Inauranca 
•acbanlaa  to  anotbar  doaa  not  addraai  tba  kay  problaa  aaaoclatad  witb 
avallablUty/affordablllty  of  liability  Inauranca.    Artificial.  Involuntary 
Inauranca  Mcbanlaw  ,ucb  aa  Joint  Undarwltlng  Aaaoclatlona  Mak  tba 
undarlying  problas.    Tba  anawar  to  tbla  dllawa  baa  baan  and  raMlna  tort 
rafom.    Tbara  la  a  tandancy  aaong  aoM  ragulatora  ud  laglalatora  to  adopt 
tba  aipadltloua  approach  of  forcing  Inaurara  to  wrlta  Inauranca  covaraga. 
altbar  on  an  aaalgnad  rlak  or  a  poolad  baala.    Tbla  aolvaa  tba  Inadlata 
availability  problaa  at  no  apparant  coat  to  tba  public  traaaury  .od  wltb  no 
naad  to  addraaa  tba  difficult  taak  of  raforalng  tba  tort  liability  ayataa. 
Howavar.  raMdlal  aodlf Icatlona  to  tba  tort  ayatan  ara  Ignorad  and 
onaatlclpatad.  ratroactlva  Judicial  aipanalon  of  liability  eoncapta  goaa 
uncbackad . 

*Day  Cara  cantara.  Liquor  Liability,  Dlractora  wid  Offlcara.  Pbyalclana 
MaZpractlca  Inauranca,  Nuraa  Mldwlvaa,  CoaMrclal  Auto  Inauranca  (Long  Haul 
Trucking  Co«>anlaa  ,04  Bua  Co»panlaa),  Sural  HoMownara  inauranca. 
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Mr.  Florio.  Mr.  Crosby. 

STATEMENT  OF  JOHN  CROSBY 
Mr.  Crosby.  Thank  you,  Mr.  Chairman. 

The  ABC's  of  antitrust  law,  as  amended  by  the  McCarran-Fergu- 
son  Act  where  insurers  are  concerned,  do  not  translate  the  crisis  at 
hand  into  a  boycott  to  see.  Rather,  the  availability  and  affordabil- 
ity  crisis  offers  us  an  opportunity  to  bring  certainty  back  to  the 
competitive  insurance  marketplace  and  justice  to  our  courts. 

For  that  reason,  the  National  Association  of  Independent  Insur- 
ers and  its  500-member  companies  want  to  thank  you  for  this  op- 
portunity. 

Mr.  Chairman,  I  am  not  going  to  read  the  balance  of  my  state- 
ment because  many  have  talked  rhetorically  or  generally  about  the 
civil  justice  crisis,  and  the  potential  for  tort  reform  as  a  means  for 
solving  the  availability  and  affordability  crisis  on  a  long-term  basis. 

Because  it  has  been  a  long  day  and  we  are  nearing  the  end  of  it, 
I  would  like  to  respond  a  little  bit  to  some  of  the  statements  that 
have  been  made,  so  that  we  can  talk  about  facts  instead  of  rhetoric 
or  generalizations. 

First  of  all,  you  have  heard  a  lot  about  predictability  today.  You 
were  mentioning  this  morning  the  Little  League  team  that  had 
problems  getting  insurance  coverage  in  New  Jersey. 

Out  in  Tulsa  there  was  a  case  not  too  long  ago  where  the  male 
center  fielder,  in  chasing  a  ball,  ran  into  the  female  right  fielder 
and  broker  her  collar  bone,  unfortunately.  She  sued  the  center 
fielder  and  she  also  sued  the  team,  and  the  Tulsa  Amateur  Softball 
Association  for  failure  to  instruct  the  male  center  fielder  to  exer- 
cise restraint  when  playing  in  coed  games. 

Now  who  could  have  predicted  a  risk  coming  out  of  a  mere  op- 
portunity to  play  Softball  between  men  and  women,  as  many  of  the 
teams  do  on  Capitol  Hill? 

When  you  and  I  were  in  law  school,  we  learned  about  the  doc- 
trine of  sovereign  immunity.  Well,  that  no  longer  exists  in  most  of 
the  States  of  our  land.  I  would  like  to  cite  some  statistics,  perhaps 
just  from  the  State  of  New  York.  We  have  heard  some  information 
today  about  the  unavailability  of  insurance  coverage  for  public 
housing  authorities,  and  local  governments,  both  in  New  York 
State  and  nearby  here  in  Baltimore.  In  1983,  there  were  9,944  law- 
suits pending  against  local  governments  in  the  state  of  New  York, 
claiming  $27  billion  in  damages.  Of  those,  approximately  half  were 
against  the  city  of  New  York  City  alone.  From  July  1,  1983  to  June 
30,  1984,  there  were  19,000  claims  filed  against  New  York  City, 
claiming  over  $53  billion  in  damages. 

Now  if  you  were  an  insurance  company  like  Utica  Mutual  in 
New  York  State,  would  you  want  to  continue  writing  liability  cov- 
erage when  you're  paying  out  $2  for  every  $1  you  might  get  back  in 
a  premium?  That's  the  reason  why  we  have  an  availability  and  af- 
fordability crisis  in  the  State  of  New  York  and  other  states,  and 
that's  why  cities  like  New  York  are  self-insured. 

I  would  also  like  to  make  reference  to  Mr.  Pressman's  statement. 
I  do  commisserate  with  the  difficulties  of  being  a  local  public  offi- 
cial when  having  to  deal  with  budgets  and  with  tax  rates,  and  an 
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insurance  availability  and  affordability  crisis.  But  the  thingd  he 
was  asking  for,  certainty  in  the  appropriations  process  or  a  fixed 
tax  rate  so  that  you  know  what  your  revenue  is  going  to  be  this 
coming  year  Of  the  next  year,  are  no  different  in  the  private  sector. 
We  want  to  know  better  what  premium  to  charge  in  order  to  cover 
the  nak  that  we  have  spread  throughout  the  industry.  We  want 

^^^^^  ^  to  b«.  but  with  the 
courtB  and  the  junes  acting  unjustly,  we  are  the  whipping  boys.  We 
are  suing  ourselves.  Without  some  predictability  in  that  judicial 
proc««,  we  have  no  better  handle  on  what  the  premiums  should  be 
or  what  our  losses  will  be  than  does  Mr.  Pressman  and  the  city  of 
Baltimore.  We  are  all  trying  to  get  more  certainty  in  our  processes. 

Congressman  Miller  this  morning  was  talking  about  the  child 
care  day  care  crisis  in  California.  I  hope  you  are  aware  that  over 
tlie  last  month,  the  insurance  industry,  working  with  Commission- 
er Bunner  of  the  State  of  California,  has  put  together  voluntarily. 
unUaterally,  and  mdividually  a  market  assistance  plan;  17  insur- 
ance compames  have  entered  that  market  in  order  to  try  to  orovide 
dav  care  coveratfe  for  the  State  of  California.  j  v 

Now  we  think  we  are  probably  going  to  need  25  companies  in 
order  to  do  the  job,  but  that's  the  kind  of  thing  that  we  can  deal 
with  in  this  crisis  situation,  acting  voluntarily  and  without  some 
mandate  ftx)m  the  Go"«mment,  in  order  to  correct  the  problem 

1  would  say  in  gei  H,  depending  on  your  line  of  insurance  or 
your  type  of  cr-'s  we  nave  heard  today,  let  the  market  have  some 
tune  to  correct  itself.  It  is  going  to  be  traumatic  for  budgets,  both 
public  and  pnvate,  but  it  is  coming  around.  Insurers  are  going  back 
into  governmental  immunity  or  liability  coverage,  and  I  am  very 
hopeftil  that  the  midwives  wUl  get  some  coverage  in  the  not-too-dis- 
tant future.  It  will  work  itself 

Federal  reinsurance  is  not  necessarily  going  to  solve  this  crisis 
on  a  short  term  or  a  long  term  basis. 

Mr.  Florio.  What  do  vou  anticipate  changing  such  that  the  day 
"^'"^o^'^Il^^r  situation  will  change  3  weeks  from  now,  as  opposed  to 
now.'  Or  the  midwife  situation  will  change?  Are  you  anticipating 
greater  social  stability  or  what  is  it  you  anticipate  happening  that 
will  provide  insurance  in  California  2  weeks  from  now,  as  opposed 
to  when  it  was  rejected,  or  with  regard  to  the  midwives,  something 
that  8  been  happening? 

Mr.  Crosby.  Our  basic  problem  is  availability  of  the  insurance 
product,  and  what  these  market  assistance  plans  offer  is  insurance 
coverage.  It  is  going  to  be  costing  more.  I  have  just  returned  from 
the  West  Coast  and  talked  to  many  of  the  officials  having  to  deal 
with  the  day  care  crisis.  It's  not  just  California,  it  is  occurring  in 
mtuiy  states. 

What  we  are  talking  about  for  most  of  these  day  care  centers  is  a 
premium  mcrease  from  $100  a  year  up  to  something  like  $1,000  a 
year.  Grant«i,  that  is  almost  a  1,000  percent  increase,  but  if  you 
have  10  children  in  the  day  care  center,  we  are  talking  about  per- 
haps asking  each  parent  or  parents  to  increase  the  fee  $100  in 
order  for  that  day  care  center  to  be  able  to  afford  that  coverage. 
Its  working  itself  out.  There's  nothing  that's  going  to  happenin 
the  court  system  in  2  weeks,  or  the  type  of  policy  being  offered  to 
those  day  care  centers. 
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We  an^  getting  insurers  back  to  the  table  who  are  willing  to  sell 
their  imurance  product,  and  that's  the  important  thing.  It  may 
cost  more,  but  it  will  work  itself  out. 

I  would  also  like  to  respond,  if  I  might,  just  briefly  to  Mr.  Hunter 
and  Mr.  Nader.  While  some  of  these  actions  being  taken  by  the  pri- 
vate sector  speak  for  themselves,  I  would  like  to  tell  you  what 
these  actions  do  not  constitute. 

This  is  not  a  manufactured  crisis.  Raising  rates  and  canceling 
coverage  merely  reflects  an  exercise  of  independent  sound  business 
judgment  as  protected  by  the  Colgate  doctrine  in  a  U.S.  Supreme 
Court  ruling. 

This  is  not  part  of  an  illegal  effort  to  rewrite  policies  or  force 
changes  in  the  legal  ^tem.  To  state  otherwise  y  mid  put  the  cart 
before  the  horse. 

This  is  not  a  concerted  refusal  to  deal  with  municipalities,  doc- 
tors, manufacturers  or  day  care  centers.  As  I  have  told  you,  the  in- 
surance industry  is  cooperating  with  State  regulators,  not  conspir- 
ing with  them,  to  develop  open  lines,  market  assistance  plans,  joint 
underwriting  associations  and  risk  pools,  to  name  a  few  of  the  vol- 
untary and  unilateral  actions  being  taken  to  address  the  crisis. 

Nor,  in  our  opinion,  is  it  time  to  make  a  deal  with  the  banks  for 
underwriting  powers,  to  make  a  deal  with  the  Federal  Government 
for  reinsurance  coverage,  or  to  unfairly  tax  our  industry. 

In  sum,  the  availability  problem  in  our  opinion  is  an  economic 
problem  and  a  legal  problem  that  will  be  solved  over  time  so  that 
the  best  of  years  can  return  to  the  insurance  company  and  our  in- 
sured properties. 

[The  prepared  statement  of  Mr.  Crosby  follows:] 
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Remark! 

of 

John  B.  Croiby,  Biq. 
Vice  Preeldeni:  end  General  Coimeel 
Netlonftl  Aeeoclatlon  of  Independent  Ineurere 

The  ABC'i  of  .ntltrurt  l„,  ^nded  by  the  McCrran-Ferguion  Act  nhere 
ineurere  .re  concerned,  do  not  tteneUte  the  crl.U  .t  hend  Into  ■  bo«o«  H 
.ee  Rather  the  .velleblUty  end  ffordeblllty  crl.la  of  fer. '  u.  ll 
opportunity  to  bring  certainty  back  to  the  co.petltl»e  ln.ur.nce  wrketpl.ce 
•nd  ju.tlc.  to  our  court..  For  thl.  opportunity  today  to  atate  our  pl"e  the 
lISlTLfra'a^'^/'^"-'^"  '«»  300*  ."br'^^^niS: 

the  'lltl  *^  t^':  i^J^  Tal.  of        ^Itlea  by  charlea  Dlckena.  repreaenta 
ine  beat  of  tlMa  and  the  worat  ot  tlaea  for  the  Inaurance  Induatrr  ij,mt 
mr.a  oparatlu.  reaulta  «r.  th.  „rat  erer.  aLi  while  1985  ~y  no7"b.'l^' 
Lin...  "^^^^^  "••1*  contio?  of  thel^ 

profltabUlty  in  inauranc.  operatlooa.    nut  action  on  the  part  of  oVeV  3  000 

^  -    ^'    the    cauae    of    the    avalUblllty  „S 

affordablUty  crlala  at  laaua  today.  •'•ix.uixny  ana 

h.f„~*J!?"*  l«  tha  cauae  of  the  cauae,  the  egg  before  the  chicken,  the  horae 

i^rrcJSit^t'i™  ^"^^^  pricing  of  i^llcle.  " 

every  co^tltlY.  ■ark.tplaca.    it  la  also  the  reault  of  aoclal  Inflation  or 

^c-re'Jl^-r.'^^'ratr^  '-""^1^^ Sid?? 

w*^'^"  principle  la  that  «bat  haa  happened  In  the  peat;  wlU 

likely  h.pp«.  In  the  future,  it  la  thla  aenae  of  Ttablllty  ^^cTpirSta 
Inaurer.  to  price  their  producta.  But  the  courta  have  eraaed  tCa  pr?^^" 
»lth  Interpretatlona  which  have  .abandoned  the  concept  of  tort  ll.blll«  vm! 

u'.b'TAV,'"'",'/.!''  'rl'^^r  "-"^'^  li^ra°Lch  deal"  th'prod" 

llablUty.  poUutlon  liability.  «.dlcal  liability,  and  ..nlclpal  ll.bllu" 

„f  a',  f '•"•JuMcy  and  court  .ward,  have  Increaaed.  ao  haa  the  coat 

H.Mur,  °*  1>«=1««««<«  within  "te 

liability  policy  llalta.  the  Inaured  haa  no  financial  .take  and  aa  a  reault 
no  incentive  to  help  reatrlct  defenae  counael  to  only  thoae  actlvltlea  and 
ezpendlturea  which  are  likely  to  be  productive.  ectlvltlea  and 

.-^-J^.""'"  *°  *<>  provide  the  Inaurance  protection  neceaaary  for  a 

growing  economy,  the  co-panlea  mi,t  return  to  a  poaltlon  of  aolvenc,^  thl^ 
can  only  be  acco^llahed  through  price  Incre.a.a.     in  the  ,hort  ™  III, 
'"T""  k""  ""y"'-    public    -nS   prl^te.     TO  "o 

taioJ^e^cv^ai"/^,"""^"       ^''"^^  '  t»«  l-du-try  into 

maolvency  and  forcing  aany  buyera  of  Inaurance  to  >o  bare  km  vrlyl. 
~garlne  put  It  not  too  long  ago.  "a  World  without  Inaurance"  ^Id  re^lIT^ 

in  order  to  keep  price  Increaaea  within  aoae  degree  of  reaaon.  the  loaa 
.Ide  of  the  equation  ..at  be  dealt  with.    But  court'awarda  cLj^  on" 
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irhftii  forced  to  do  ao  by  public  preaaure.  jn  a  aimber  of  atatea  bualneaa 
coalitlQAA  hATtt  been  foncd  to  .review  tht  trenda  which  have  developed  over  the 
past  4«c*de^^nd  to  tmccmmnd  legtelatlve  Ba«edlea.  The  Inaurance  Induatry, 
along  with  bualaaaa  and  labor,  have  cooalaaloned  a  atudy  by  the  Rand 
Corporation  to  analyaa  the  preaent  tort  ayatea,  but  their  recoanendatlona  have 
not  aatarlallsad  to  data. 

Tha  Inaurance  Sarrlcaa  Office  la  propoalng  aeveral  changea  which  could 
have  long-ranga  banaflta  to  tha  buyer.  One  la  to  give  Inaurera  (and  their 
buyara)  tha  option  of  ualng  a  *clalM  aade*  policy.  Thla  option  will  permit 
Inaurera  to  put  a  aora  reallatlc  price  on  the  coMerclal  liability  product  aa 
It  will  allalnata  the  uncertainty  brought  about  by  dalea  dlacovered  today 
that  are  dua  to  occurcancaa  which  happanad  yaara  ago. 

ISO  la  clao  propoalng  to  Halt  defenaa  coata  by  Including  thla  benefit 
within  tha  policy  llalta.  Thla,  of  courae,  would  permit  the  Inaurer  to  place 
a  limit  on  the  total  loaa  coata.  Thla  propoaal  haa  not  been  acoeptad  by  many 
coapanlea  and  there  la  a  running  debate  on  the  aubject  at  thla  tlae.  It 
lalnduded  hare  aa  an  exaaple  of  thlnga  being  propoaed  by  the  Induatry  to  try 
to  get  a  rain  on  coata. 

Thoae  ara  aoae  of  the  actlona  being  talcan  by  the  Inaurance  Induatry.  Now 
let  me  tell  what  thoaa  actlona  are  not. 

Thla  la  not  a  mauufacturad  crlala.  Ralalng  ratea  and  cancelling  coveragea 
merely  reflecta  an  ezarclae  of  Independent  aound  bualneaa  Judgment  protected 
by  the  Colgate  Doctrine,  See  U.S.  v.  Colgate  Company.  250  U.S.  300  (1919). 

Thla  la  not  part  of  an  Illegal  effort  to  rewrite  pollclea  or  force  changea 
In  the  legal  ayacem.    To  atate  otherwlaa  would  put  tha  cart  before  tha  horae. 

Thla  la  not  a  concerted  rafuaal  to  deal  with  aunlclpalltlea,  doctora, 
manufacturera,  or  day  care  centera.  Tha  Inaurance  Induatry  la  cooperatlngwlth 
atate  regulatora,  not  conaplrlng  with  tham,  to  develop  open  llnea,  market 
aaalatance  plana,  joint  underwriting  aaaoclatlona,  and  rlak  poola  to  name  a 
few  of  the  voluntary  and  unilateral  actlona  being  taken  to  addreaa  the  crlala. 

Nor  la  thla  a  time  to  make  a  deal  with  the  banka  for  underwriting  power, 
to  make  a  deal  with  the  Federal  government  for  'jlnaurance,  or  to  unfairly  tax. 

In  aua,  the  availability  problea  la  an  economic  problea  and  a  legal 
problem  that  will  be  aolved  over  time  ao  that  the  beat  of  yeara  can  return 
again. 
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Mr.  Florio.  Thank  you  very  much. 
Ms.  Walters. 

STATEMENT  OF  MAVIS  A.  WALTERS 
Ms.  Walteks.  Thank  you,  Mr.  Chairman. 

I  am  Mavis  Walters,  senior  vice  president  of  Ir^surance  Services 
Office,  Inc.  I  am  a  fellow  of  the  Casualty  Actuarial  Society  and  a 
member  of  the  American  Academv  of  Actuaries. 

ISO  is  a  nonprofit  corporation  that  makes  available  rating,  statis- 
tical, actuarial,  policy  form  and  related  services  to  any  U.S.  proper- 
ty/casualty insurer.  We  have  no  membership  requirements,  nor  do 
we  have  any  adherence  requirements  with  respect  to  advisory 
rates,  loss  costs,  policy  forms,  or  programs. 

The  problems  that  we  have  been  hearing  about  this  long  day 
really  can't  be  understood  properly  until  we  appreciate  fully  the 
current  financial  condition  of  the  property  casualty  insurance  in- 
dustiy. 

In  1984,  our  industry  experienced  its  worst  year  ever.  It's  not 
something  we  are  proud  of,  but  it's  something  we  must  recognize. 
We  have  prepared  some  charts  that  I  hope  will  make  clear  some 
aspects  of  the  situation  which  got  really  muddled  through  this 
morning's  discussion. 

If  you  would  refer  to  the  red  line  in  that  chart,  that  refers  to  our 
underwriting  losses.  Since  1979,  those  underwriting  losses  totaled 
$55  billion;  $21.3  billion  in  1984  alone.  The  combined  ratio,  which  is 
the  way  of  looking  at  these  figures— in  fact,  the  combined  ratio  is 
really  a  measure  of  the  industry's  or  an  insurer's  success  in  their 
underlying  business. 

That  ratio  reached  118  in  1984  for  all  lines  of  business  combined. 

What  does  that  mean?  It  means,  very  simply,  that  $118  were  re- 
quired for  losses  and  expenses  incurred  for  every  $100  of  premium 
earned. 

Now,  although  the  underwriting  results,  as  you  can  see  from  that 
chart,  clearly  from  1979  have  grown  continuously,  the  losses  have 
grown,  and  therefore  the  line  goes  down— I'm  sorry,  the  underwrit- 
ing has  also  declined  smce  1979,  therefore  the  line  goes  down,  but 
investment  income  has  grown  continuously,  and  that  is  the  blue 
line  which  rises. 

However,  when  you  look  at  the  two  combined,  the  average 
annual  investment  income  growth  of  $1.7  billion  did  not  even  come 
close  to  the  average  growth  in  underwriting  losses  of  $3  billion. 

In  1984,  although  investment  income  was  still  growing  at  a 
healthy  rate  by  10  percent,  underwriting  losses  grew  by  60  percent, 
which  produced  <^  pretax  operating  loss  of  $3.8  bUlion. 

I'm  going  to  explain  what  that  is.  If  you  go  to  the  next  chart,  you 
can  see. 

The  next  chart  really  combines  those  two  lines,  underwriting  and 
investments,  and  that  is  a  definition,  in  fact,  of  pretax  operating 
income. 

In  1984,  it  was  a  loss  of  $3.8  billion.  Again,  we  have  to  emphasize 
there  are  no  hidden  sources  of  income  here,  no  hidden  pockets. 
This  is  all  of  the  underwriting  income  which  in  this  case  was  a 
loss,  after  all  of  the  investment  income. 

^Y^c  ^^'^^^  0-87-8  ^2d 
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Now  the  sum  of  these  two  quantities  represents  the  bulk,  the 
m^or  portion  of  income  that  can  accrue  to  an  insurance  company. 
It's  not  the  total  piece,  though.  Tiere  are  other  items  that  can  be 
considered,  and  particularly  when  we  compare  insurance  nrms 
with  other  firms,  we  tend  to  look  at  an  income  measure,  that  is 
your  total  income,  after  realized  capital  gains,  after  tax. 

Mr.  Fu>Rio.  Where  do  the  reserves  that  we  heard  so  much  about 
before,  where  do  they  come  into  this  calculation? 

Ms.  Walters.  The  reserves  are  a  measure  of  the  liabilities  that 
an  insurer  ow^  to  claimants,  and  they  are  a  part  of  the  underwrit- 
ing results  primarily,  but  the  income  that  is  earned  on  assets 
equivalent  to  those  reserves  is  measured  in  the  investment  income 
line. 

Mr.  Fu)Rio.  So  that  means  that  the  underwriting  results  you  are 
calculating,  paying  out  money,  that  j  ou  are  actually  holding  

Ms.  Walters.  Exactly.  But  on  the  income  side,  we  are  including 
in  this  measure  of  pretax  operating  income,  we  are  including  in 
that  all  of  the  investment  income  we  are  earning  on  that  money 
before  we  pay  it  out.  So  we  are  including  those  pieces. 

Mr.  Florio.  Just  to  get  the  clarification.  Someone  who  was  not 
sophisticated  on  the  underwriting  side  would  say,  well,  you're 
saying  you're  paying  out  underwriting  moneys,  but  x  percentage  of 
that  amount  is  really  not  moneys  that  you  have  paid  out. 

Ms.  Walters.  That  is  correct.  In  fact,  I  never  use  the  term 
"paying  out,"  because  it  is  not  correct;  but  that  is  correct,  they 
might  say  so.  That's  why  I  think  it  is  important  to  look  at  the  total 
picture. 

If  we  just  spoke  of  underwriting  losses,  I  think  we  could  legiti- 
mately be  criticized,  because  you  are  not  considering  the  other  side 
of  the  coin.  You  are  holding  that  money,  and  you  are  going  to  pay 
it  out,  but  while  you  are  holding  it,  you  are  earning  something  on 
it.  That's  why  we  have  included  those  figures. 

Mr.  Lent.  You  put  that  money,  the  earnings  on  reserves,  as  part 
of  the  investment  income. 

Ms.  Walters.  Investment  income,  that's  correct,  Mr.  Lent,  and 
when  you  combine  the  two,  this  is  the  picture  that  you  get.  Pretax 
operating  income,  as  you  can  see,  was  a  loss. 

Mr.  Lent.  While  we  are  on  that,  is  it  customary  in  the  industry 
for  a  company  to  put  more  in  reserve  than  it  has  to  put  in  reserve, 
according  to  the  laws  of  the  State  or  locality? 

Ms.  Walters.  No,  Mr.  Lent,  it  is  not. 

Mr.  Lent.  An  insinuation  was  made  that  you  were  stashing  all 
the  profits  in  the  reserves. 

Ms.  Walters.  I  heard  a  lot  of  things  this  morning  that  I  hope  we 
get  a  chance  to  rebut. 

Historicallv  it  is  well  documented,  and  even  today  it  is  well  ac- 
cepted by  industry  analysts  that  is  people  outside  the  insurance  in- 
dustry, stock  analysts  and  knowledgeable  insurance  people  and  ob- 
servers, that  this  industry  continues  to  be  underreserv^  and  per- 
haps seriously  underreserved. 

There  is  no  evidence,  and  there  hasn't  been  in  my — ever  since 
my  professional  career  began.  All  of  the  evidence  that  has  ever 
been  gattiered  points  to  underreserving  for  these  ultimate  claims, 
not  overreserving.  That  pattern  continues  today. 
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Let  me  go  on,  because  there  was  talk  this  morning,  too,  about, 
well,  operating  income.  And  I  heard  some  talk,  well,  insurers  over- 
all did  make  money.  That's  true  on  a  net-income  basis,  and  that's 
the  other  measure. 

This  is  the  bulk  of  the  income:  Pretax  operating  income.  You  can 
think  of  the  pretax  operating  income,  if  you  will,  as  cash-flow. 
YouVe  got  money  coming  in  from  premiums  and  investments,  and 
then  your  money  going  out  You  can  see  the  cash-flow  has  been 
negative,  but  there  are  other  sources  of  income,  like  tax  credits,  re- 
alized capital  gaiiis,  and  new  capital,  to  the  extent  you  can  get  it, 
either  from  outside  sources  or,  if  you  are  an  insurance  company 
owned  by  a  noninsurance  parent.  And  when  you  consider  those,  all 
of  those  items,  you  get  to  total  income,  and  the  correct  measure  of 
whether  or  not  you  nave  been  successful  or  the  measure  of  the  suc- 
cess on  a  total  income  basis  is  the  standard  of  return  on  net  worth, 
which  I  think  vou  recognize  is  a  term  that  is  referred  to,  to  meas- 
ure the  inrofltability  of  other  industries  as  well. 

Well,  on  this  total  income  basis,  the  industrywide  rate  of  return 
for  the  property  casualty  insurers  in  1984  was  in  fact  1.7  percent, 
not  3  percent  as  stated  earlier,  but  1.7  percent.  And,  in  fact,  50  of 
thp  top  100  insurer  groups  in  the  United  States  actually  had  a  neg- 
ative return  on  net  worth  in  1984. 

Mr.  Florio.  Your  response  to  the  questions  that  were  raised  ear- 
lier about  the  sales  price  of  the  stock  in  the  companies  is  what? 

Ms.  Waltebs.  Manifold.  First  of  all,  1  think  you  gentlemen  cer- 
tainly would  all  recognize  that  the  stock  price  rises  are  a  reflection 
of  investor  expectations,  have  nothing  to  do  with  past  profits,  but 
they  reflect  investor  expectations. 

The  second  point  is  

Mr.  Florio.  Clariflcation  of  that?  Your  advanced  situation,  you 
8ay>  is  getting  v^orse? 

Ms.  Walters.  No,  no,  I  am  not  saying  it's  getting  worse.  I 
haven't  finished  my  testimony.  I  am  going  to  talk  about  there  are 
some  types  of  improvement.  But  by  no  means  are  we  at  a  position 
where  this  can  be  considered  a  profitable  industry. 

Institutional  investors  primarily  are  those  who  invest  in  insur- 
ance companies  and  stock  insurance  companies,  and  they  are  some 
of  the  most  astute  and  intelligent  investors.  They  could  see  the 
signs  as  they  emerged  in  the  last  quarter  of  1984,  signs  began  to 
emerge  that  this  industry  was  finally  getting  ahold  of  its  financial 
condition,  a  recognition  this  disastrous  competition  had  to  come  to 
an  end.  And  there  was  a  firming  of  prices  beginning  in  the  last 
quarter  of  1984,  and  it  has  continued  for  the  first  half  of  1985. 

Because  this  industry  also  has  figures  that  are  published  in  all 
sources  that  can  be  analyzed  by  those  who  chose  to  look  at  them, 
those  signs  first  started  appearing,  and  that's  when  the  institution- 
al investors  and  others  said,  uh-huh,  finally  after  7  years  of  succes- 
sive decline,  it  looks  like  they  are  about  to  turn  the  comer. 

Of  course,  smart  knowledgeable  investors  get  in  at  the  bottom  of 
the  cycle  so  they  can  ride  it  to  the  top.  That's  what  has  happened. 
I've  got  a  lot  more  quotes  that  are  not  just  my  opinion,  but  the 
opinion  of  the  knowledgeable  experts.  Let  me  just  read  one,  be- 
cause this  is  an  issue  which  comes  up  all  the  time. 
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We  have  heard  that  the  stock  prices  for  insurers  have  risen 
double  the  amount  for  noninsurance  firms.  And  that's  true,  they 
have  risen  at  that  rate,  but  it  makes  it  sound  like  it's  a  massive 
increase. 

In  the  first  half  of  1985,  property  casualty  stocks  on  this  one 
index,  which  is  a  good  index.  Best  index,  iiave  advanced  30  percent. 
Investor  excitement  being  generated  by  a  reasonable  consensus 
that  the  longest  industry  down  cycle  in  history  has  finally  turned* 
albeit  by  a  small  margin.  They  were  rewarded,  on  average,  by  ad- 
vj^nces  twice  the  size  as  those  reached  by  the  general  stock  market. 

Sg,  yes,  it  got  twice  the  size,  but  a  3(Kpercent  rise. 

I  also  should  add  this  was  on  half-year  figures.  Since  reaching  its 
all-time  hi^  6  weeks  ago,  that  is  by  the  end  of  the  first  half,  the 
multiixnes  index  for  the  insurance  we  are  talking  about  is  down 
10.8  percent,  more  than  double  the  decline  of  any  of  the  other  com- 
ponent indices  of  the  same  period.  That's  the  story  on  the  stock 
market.  We  can  come  back  to  that  if  you  have  more  questions 
later.  I  would  like  to  try  and  finish  a  few  points.  These  are  points  I 
think  will  help  clarify  some  of  the  things  that  came  up  this  mom- 


This  figure  is  the  return  on  yearend  net  worth.  As  you  can  see, 
insurers  still  trail  the  Fortune  500  by  11  percentage  points. 

Well,  the  end  result  of  the  dismal  financial  conditions  in  1984 
was  a  decline  of  nearly  $2  billion  industrywide,  in  a  figure  that  is 
technically  called  policyholders*  surplus.  It  is  equivalent  to  the  cap- 
ital and  surplus  of  other  noninsurance  concerns,  or  net  worth.  It 
actually  declined  on  industrywide  basis  in  1984. 

Now  that  figure,  polipyholder  surplus,  really  is  a  measure  of  an 
insurer's  ability  to  provide  insurance  safely,  smce  it  represents  es- 
sentially uncommitted  funds,  which  stand  behind  every  insurance 
policy.  It  is  the  financial  guarantee  which  permits  insurers  to  get 
into  this  risky  business. 

Under  the  current  financial  conditions,  insurers'  ability  to  pro- 
vide the  needed  insurance  is  limited.  In  fact,  in  early  1985  our  or- 
ganization, ISO,  did  a  study  called  "The  Coming  Capacity  Short- 
age," and,  Mr.  Hunter  was  right,  at  the  time  we  did  it  we  estimat- 
ed available  property  casualty  insurance  may  fall  short  of  demand 
by  as  much  as  $62  bilUon  over  the  next  3  years. 

Now,  there  have  been  some  highly  unusual  developments  since 
that  study  was  completed,  which  indicate  that  the  magnitude  and 
severity  of  the  shortfall  may  be  somewhat  less  than  originally  indi- 
cated, but  nevertheless  our  conclusions  remain  substantially  the 
same.  And  that  is,  verj-  simply,  that  the  laws  of  supply  and 
demand  work  in  this  industry  as  they  do  elsewhere.  The  current 
demand  for  insurance  exceeds  the  available  supply  because  the  cur- 
rent financial  condition  of  the  industry  is  not  as  sound  as  we  would 
like  it  to  be. 

One  point  that  is  important  to  emphasize  is  that  this  current 
property-casualty-underwriting  cycle  is  dramatically  different  from 
any  cycle  that  this  industry  has  experienced  in  the  past.  This  is  an- 
other confusion  that  has  resulted  from  some  discussions  earlier.  Be- 
cause it  is  not  a  typical  cycle,  unusual  and  very  severe  problems 
are  emerging,  and  the  solutions  to  these  problems  are  not  easy  or 
readily  apparent. 
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I  would  like  to  explain  briefly  why  this  current  cycle  is  so  differ- 
ent. And  it  goes  beyond  the  obvious  one,  a  question  of  timing. 

If  we  could  go  back  to  the  first  chart,  please,  and  let's  see  if  we 
can't  show  you  

When  we  talk  about  a  cycle,  the  cycle  is  an  underwriting  cycle. 
So,  I  ask  you  to  just  pay  attention  to  the  red  line. 

And  you  can  see,  for  those  mathematically  inclined  in  the  audi- 
ence, the  curve  looks  like  a  sine  curve.  No  matter,  it  is  a  curve  that 
you  can  see  begins  1968  to  1972,  1973,  1974.  It  circles  up  and  down. 
But  you  can  see  in  about  1978-79,  the  line  extends  for  quite  some 
period  of  time  downward. 

So,  there  is  an  obvious  difference.  In  this  cycle,  it  is  much  more 
prolonged  and  much  more  serious  than  preceding  cycles.  That  is  an 
obvious  difference.  There  are  other  reasons  why  this  is  more  seri- 
ous. 

The  decline  in  surplus  that  I  referred  to  earlier  for  1984  was 
caused  bv  operating  losses.  That  figure,  remember  that  I  said  rep- 
resents the  bulk  of  insurers  operations.  All  investment  income,  and 
all  underwriting.  That  is  what  caused  the  decline  in  surplus. 

In  previous  cycles  when  we  have  had  declines  in  surplus,  they 
were  brought  about  by  a  slump  in  the  stock  market;  something 
beyond  our  control,  and  something  in  fact  which  recovers  when  the 
stockmarket  recovers.  That  wasn't  true  about  the  last  cycle. 

Second  reason:  The  1984  results  were  unique  in  their  variation 
across  product  lines,  particularly  I'm  talking  about  personal  lines 
versus  commercial  lines.  And  we  heard  some  discussion  about  that. 

In  previous  cycles  it  was  the  personal  lines  results  which  were 
worse  than  commercial  lines.  Now  it  is  the  reverse.  The  reason  it  is 
important  is  because  personal  lines,  homeowners  and  personal  auto 
insurance,  they  are  what  we  call  class-rated  business,  and  they 
have  what  we  in  insurance  call  a  short  tail.  That  is  the  claims 
come  in  very  quickly.  Because  of  those  two  factors,  personal  lines 
results  can  improve  very  quickly  and  rather  easily.  It  doesn't  take 
very  long. 

Now  that  commercial  lines  are  the  source  of  the  problem,  it  is 
going  to  take  a  lot  longer  to  recover,  because  it  takes  a  lot  longer  to 
get  prices  back  to  where  they  need  to  be,  and  you  have  got  the  long 
tail  of  liability. 

The  third  reason  why  this  is  a  much  difference  cycle  is  that  rein- 
surers had  much  more  adverse  results  than  the  industry  as  a 
whole;  at  'east  a  10-point  difference  in  1984.  In  previous  cycles  the 
reinsurers  and  the  industry  in  total  had  just  about  similar  results. 
Now,  reinsurers  are  worse. 

Well,  what  does  that  mean?  It  means  that  in  previous  cycles  on 
the  road  to  recovery  when  reinsurers  weren't  suffering  even  worse 
than  the  direct  market,  they  provided  almost  a  sa^ty  valve,  a 
means  of  introducing  more  capacity  as  we  would  call  it,  into  the 
industry.  But  now  that  they  are  suffering,  in  fact  worse  than  the 
direct  market,  they  have  tightener,  their  underwriting  standards  as 
reasonablv  prudent  people  will  do. 

Well,  these  differences,  couple  1  with  the  severe  underwriting 
losses  will  make  recovery  markedly  different  and  longer  than  in 
recent  cycles. 
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Unfortunately,  the  1985  results  so  far  continue  the  past  pattern. 
Operating  results,  the  sum  of  again,  underwriting  and  investment 
income,  continue  in  the  red— over  $2  billion  of  operating  losses  for 
the  first  half  of  1985. 

But,  there  is  some  good  news.  These  other  items,  like  new  funds, 
tax  credits,  and  a  record  stockmarket  rise  overall,  have  produced 
enormous  amounts  of  realized  capital  gains  by  historic  standards. 
That  has  had  a  positive  effect  and  a  positive  influence. 

Without  those  highly  unusual  elements  that  I  just  mentioned,  if 
thry  all  hadn't  coalesced  together,  surplus  would  have  declined 
even  further. 

Two  other  important  areas  of  consideration— I  will  try  to  be  very 
brief  here— which  aren't  cyclical  in  nature,  but  I  think  are  incred- 
ibly important  to  understand  what  is  going  on  and  to  understand 
why  insurers'  confidence  in  their  abili^  to  price  the  product  accu- 
rately, that  confidence  has  been  seriously  eroded,  involves  the  ele- 
ments that  you  have  heard  a  lot  of  discussion  on  today:  Court  in- 
terpretation of  insurance  policy  language,  and  consumer  or  claim- 
ant expectations.  These  items  aren't  cyclical.  We  haven't  found 
that  court  interpretations  of  policy  language  becomes  more  restric- 
tive, and  then  later  on  becomes  more  liberal  and  innovative. 
Rather,  the  consistent  trend  has  been  to  ever-more  expansive  inter- 
pretations with  the  results  being  a  finding  of  coverage,  regardless 
of  policy  language. 

Tliat,  gentlemen,  is  not  cyclical,  but  it  is  going  up. 

Similarly,  we  have  not  observed  any  reluctance  on  the  part  of 
those  who  are  injured  to  sue  someone  or  something  for  damages. 
On  the  contrary,  all  available  evidence  indicates  that  ever-increas- 
ing expectations  within  our  society — there  are  ever-increasing  ex- 
pectations that  whenever  someone  is  injured  for  whatever  reason, 
someone  else  must  pay  and  pay  dearly. 

There  seems  to  be  an  ethic  evolving  in  our  society  today  which 
conn)letely  absolves  individuals  for  any  responsibility  for  their  own 
conduct.  I  think  that  may  be  part  of  the  problem.  Some  people  may 
snicke  to  excess,  drink  to  excess,  do  whatever,  but  you  will  find 
someone  else  to  sue  for  your  own  conduct. 

There  also  seems  to  be  today  no  acknowledgement  any  more  that 
something  that  we  used  to  know  not  many  years  ago  as  an  acci- 
dent, can  happen.  There  is  no  such  thing  as  an  accident.  Every 
time  there  is  something  which  creates  a  bad  result,  someone  is 
going  to  get  sued. 

While  we  believe  that  the  current  insurance  availability  and  af- 
fordability  problems  are  in  large  measure  an  outcome  of  the 
present  civil  justice  system  in  the  United  States,  insurers  have  not 
been  sitting  idly  by  doing  nothing.  Rather,  we  have  been  working 
diligently  over  the  past  several  years  to  do  something  that  is 
within  our  control,  and  that  is,  we  have  developed  a  new,  modern- 
ized, simplified,  commercial  general  liability  policy  form  which  we 
believe  will  respond  to  current  marketplace  needs.  This  new  pro- 
gram will  offer  a  choice  between  two  attractive  versions  of  a  com- 
m^ial  general  liability  policy  form. 

OtiCi  the  occurrence  form  will  provide  coverage  for  bodily  injury 
and  property  damage  that  occurs  during  the  policy  period. 
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The  other,  the  claims-made  version,  will  provide  coverage  if  the 
claim  is  first  made  during  the  policy  period. 

The  only  difference  between  these  two  versions  are  in  the  provi- 
sion related  to  what  triggers  coverage.  We  expect  that  the  avail- 
ability of  a  claims-made  policy  will  increase  availability  of  insur- 
ance in  those  instances  where  occurrence  coverage  simply  cannot 
be  underwritten  or  priced  accurately  with  any  degree  of  confi- 
dence. We  believe  this  new  product  will  allow  insurers  to  price 
their  products  with  a  little  greater  assurance  and  confidence. 

To  the  insured  who  presents  a  difficult  exposure  either  because 
of  his  own  or  her  own  particular  circumstances,  or  because  of  the 
business  in  which  they  are  engaged,  the  availability  of  a  claims- 
made  contract  may  mean  the  difference  between  getting  insurance, 
or  having  no  insurance  at  all. 

We  do  not  suggest  that  the  new  CGL  program  panel  will  solve  all 
the  insurance  availability  or  affordability  problems  of  today's  mar- 
ketplace. But  we  are  confident  that  it  will  be  seen  as  a  positive  step 
which  has  been  taken  by  this  industry  in  these  difficult  times. 

[Testimony  resumes  on  p.  244.] 

[The  prepared  statement  of  Ms.  Walters  follows:] 
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STATEMENT  OF 


^WVIS  A.  HALTERS 


SENIOR  VICE  PRESIDENT 


INSURANCE  SERVICES  OFFICE,  INC. 


I  amMdvIs  A.  Walters,  Senior  Vice  President  of  Insurance  Services 
Office,  Inc.    I  am  a  Fellow  of  the  Casualty  Actuarial  Society  and  a 


wwber  of  the  American  Acadeiny  of  Actuaries. 

Insurance  Services  Office,  inc.  (ISO)  Is  a  non-profit  corporation 
that  makes  available  rating,  statistical,  actuarial,  policy  form  and 
related  services  to  ary^  U.S.  property/casualty  Insurer.    ISO  Is  not  a 
trade  association  and  therefore  does  not  routinely  represent  insurers 
in  legislative  foruns.    However,  on  occasion,  we  do  serve  as  technicsl 
advisors  to  the  property/casualty  insurance  industry  and  In  that 
capacity  may  appear  with  trade  association  representatives  before 
legislative  bodies. 

ISO  has  no  mandatory  membership  requirements,  nor  do  we  have  adherence 
requirements  with  respect  to  advisory  rates,  loss  costs,  policy  forms  or 
programs.    In  fact,  we  actively  encourage  independent  action  by  participat- 
ing Insurance  companies. 

We  serve  participating  insurers  by  gathering,  storing,  and  disseminating 
statistical  information  to  regulators,  as  required  by  law,  and  to  Insurers 
for  theifMjwn  use.    We  also  develop  and  assist  in  implementing  programs 
that  help  define  and  cover  risk.   We  promulgate  advisory  rates  or  advisory 
prospective  loss  costs  for  sixteen  lines  of  insurance  including  personal 
lines  (automobile  and  homeowners)  and  comnercial  lines  of  insurance  such 
as  Conmercial  General  Liability  (CGL) . 

In  order  to  put  the  p.esent  insurance  availability  and  affordability 
oroblems  into  perspective,  it  is  necessary  to  understand  the  overall 
financial  condition  of  the  insurance  industry  today.    Since  1979.  losses  and 
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expenses  have  exceeded  premiums  primarily  because  prices  failed  to  keep 
pace  with  loss  costs  and  lagged  the  nation's  overall  economic  growth. 
As  a  result,  an  unbroken  string  of  underwriting  losses  began  In  1979  and 
gre\*  at  an  average  annual  rate  of  $3  billion  through  1983. 

An  even  more  dramatic  increase  took  place  in  1984  when  underwriting 
losses  jumped  $8  billion,  reaching  $21.3  billion.    Losses  from  underwriting 
for  the  SIX  years  1979  through  1984  totalled  a  staggering  $55  billion. 

The  poor  overall  results  of  the  property/ casualty  insurance  industry 
in  1984  were  not  felt  uniformly  In  all  areas  of  operations.    The  contlned 
ratio,  also  called  the  trade  ratio,  is  a  useful  tool  to  analyze  the  relative 
underwriting  results  of  different  segments  of  the  industry.    This  contined 
ratio  IS  the  ratio  of  incurred  losses,  loss  adjustment  expenses,  and 
policyholder  dividends  to  earned  premitms,  plus  the  ratio  of  underwriting 
expenses  to  written  premitms. 

The  combined  ratios  for  all  lines  of  business,  countrywide,  have 
exceeded  100  in  each  of  the  most  recent  six  years.    This  means  simply  that 
losses  and  expenses  have  exceeded  the  premium  collected  for  those  years.  Most 
alarming  Is  that  between  1983  and  1984,  the  growth  of  the  coirtlned  ratios 
was  the  largest  since  1973-1974.    However,  while  the  1973  ratio  was  99 
and  rose  to  105  in  1974,  the  1983  combined  ratio  already  stood  at  the 
ominous  level  of  112  before  leaping  to  an  unprecedented  118  in  1984. 

This  deterioration  in  results  has  been  led  by  the  commercial  lines. 
Historically,  personal  and  commercial  lines  results  have  closely  paralleled 
each  other.   Between  1967  and  1982,  the  difference  between  the  combined  ratios 
never  exceeded  6  points.    As  recently  as  1981,  the  ratios  were  only  2  points  apart. 
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Then  In  1983,  the  gap  grew  to  12.5  points.    In  1984,  U  expanded  to  over 
20  points.   These  high  ratios  are  of  even  greater  corcern  than  they  would 
otherwise  be  because  Industry  analysts  agree  that  the  comnercial  lines 
contlned  ratio  is  understated  due  to  reserve  inadequacy.    Since  many 
companies  wr'.e  mostly  comnercial  lines  business,  the  combined  ratios  for 
these  insurers  are  much  worse  than  they  are  for  the  industry  as  a  whole. 

The  four  key  commerical  lines  of  business  experienced  disastrous 
results  In  1984.   Medical  Malpractice  at  170,  had  the  highest  combined 
ratio.    General  Liability  had  the  next  highest  at  lt>2;  Conmerical  Multi- 
Peril  was  135;  Workers  Compensation  stood  at  122  and  Conmerical  Auto 
Liability  experienced  a  144  combined  ratio.    Results  for  the  first  half 
of  1985  are  not  appreciably  better.   Medical  Malpractice  Is  at  169  and 
Commerical  Auto  Liability  Is  still  In  the  140's  at  142.  G.L.  is  at  145. 

Another  segment  of  the  Industry  which  has  been  particularly  hard  hit 
has  been  the  reinsurers.    This  is  due  in  part  to  their  heavy  concentration 
in  the  commercial  lines,  but  Is  due  also  to  their  particular  susceptibility 
to  very  large  losses  and  unusually  adverse  loss  experience.    For  the  past 
two  decades,  reinsurer  results  have  closely  paralleled  those  of  the  property/ 
casualty  industry  as  a  whole.    The  gap  between  the  combined  rat'os  never 
exceeded  4  1/2  points,  except  for  the  6-point  gap  in  1965,  the  year  of 
Hurricane  Betsy.    As  recently  as  1982,  the  two  combined  ratios  were  only 
1/10  of  a  point  apart.    The  gap  grew  to  C  points  In  1983  and  then  to  10  points 
in  1984. 

While  underwriting  results  h  'd  since  1979,  the  industry's 

net  Investment  income  has  grown  cc  y.    In  an  attempt  to  generate 

cash  flow  for  investment,  insurers  con..  t.ed  aggressively  for  premium  doUarb, 
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knocking  prices  more  and  more  out  of  line  with  loss  costs.   However,  the 
average  annual  Investment  Income  growth  of  $1.7  billion  did  not  even 
come  close  to  the  average  annual  growth  of  $3  billion  for  underwriting 
losses  from  1979  through  1983. 

Ir  1984,  the  lOX  increase  in  investment  Income  of  $1.6  blTion  was  far 
below  the  60X  Increase  of  $8  billion  In  underwriting  losses.    With  invest- 
ment income  lagging  far  behind  underwriting  losses,  the  industry's  pretax 
operating  income  -  the  contlnation  of  Investment  Income  and  underwriting 
results  -  plunged  to  a  negative  $3.8  billion  in  1984.    This  figure,  pre-tax 
operating  income.  Is  the  primary  component  of  insurer  income  and  represents 
the  pre-tax  profits  from  insurance  operations.    It  is  this  compofient  of  income 
which  is  responsible  for  the  long  term  viability  of  the  Indu^^try.    The  huge 
$3.8  billion  loss  in  1984  is  the  largest  ever  experienced  In  this  industry. 
Although  Investment  income  has  been  rising  gradually  over  the  last  several 
years.  It  is  no  longer  able  to  offset  the  staggering  underwriting  losses 
which  increased  60%  in  1984  alone.    Clearly,  if  the  property-casualty 
insurance  industry  is  to  maintain  its  current  capital  base,  let  alone  attract 
new  capital  to  meet  the  insurarxe  needs  of  a  growing  econoiny,  the  industry 
must  improve  Its  earnings.  (See  chart  A  attached) 

A  second  measure  of  insurer  profitability  is  the  total  rate  of  return 
on  net  worth.    This  measure  includes  operating  income,  realized  capital  gains, 
taxes  and  other  miscellaneous  income,  and  is  often  used  to  compare  the  profit- 
ability of  insurance  with  other  industries. 

By  this  measure  also  profits  in  the  insurance  business  declined  in  1984 
for  the  seventh  consecutive  year.    The  industrywiue  average  rate  of  return 
on  year-end  adjusted  statutory  net  worth  (excluding  unrealized  .apital  gains) 
wdS  only  1.7^  in  1984. 
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Only  record  realized  capital  gains  of  $3  billion  and  tax  credits  of 
nearly  $2  billion  prevented  net  Income  after  taxes  from  dipping  into  the 
red.   Negative  cash  flow  and  tax  considerations  in  1984  made  realization 
of  long-term  capital  gains  attractive  if  not  necessary.   But  tax  credits 
are  rapidly  disappearing,  and  capital  gains  of  this  magnitude  cannot  be 
relied  on,  particularly  In  light  of  the  over  $3  billion  unrealized  loss 
In  1984.    Even  with  these  accounting  aids,  50  of  the  top  100  Insurer 
groups*  return  on  net  worth  was  actually  negative.    Falling  profits  were 
experienced  across  virtually  all  se5PJ^^ts  of  the  Industry. 

During  the  period  1960  through  1984,  insurers  typically  earned  less 
than  the  average  rate  of  return  achieved  by  other  industries  in  the  United 
States.    The  annual  rate  of  return  on  net  worth  for  insurers  has  exceeded 
the  Fortune  500  al 1 -industry  average  in  only  five  of  the  past  eighteen 
years.    In  1984,  Insurers'  rate  of  return  trailed  that  of  the  Fortune  500 
by  more  than  11  percentage  points.    This  is  another  Indication  of  the 
rather  fragile  financial  condition  of  U.S.  insurers.    (See  chjrt  B  attached) 

Yet  another  ingredient  adding  to  the  poor  financial  condition  of  the 
insurance  industry  is  the  decline  in  policyholders'  surplus.  Policyholders* 
surplus  is  the  differencr  between  Insurers'  assets  and  liabilities  and  is 
a  measure  of  an  insurer's  capacity  to  provide  Insurance  coverage  safely. 
This  Is  the  financial  security,  the  uncommitted  funds  of  an  insurer  that 
stand  behind  every  insurance  policy.    It  Is  this  quantity  that  provides 
the  necessary  cushion  to  support  the  shock  of  major  catastrophes,  stock 
market  declines  and  loss  reserve  inadequacies.    As  a  result  of  operating 
losses  in  1984,  industry  surplus  fell  3%  to  $63.6  billion.    In  constant 
dollars,  1984  surplus  was  3%  below  the  1980  level,  which  indicates  that 
capacity  may. not  be  sufficient  to  meet  the  insurance  needs  of  an  expanding 
U.S.  economy. 
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The  1984  drop  in  surplus  would  have  been  much  worse  were  it  not 
for  the  record-breaking  influx  of  new  funds  into  the  industry.    New  funds 
represent  additions  to  the  capital  structure  of  an  insurance  company.  The 
two  major  sources  of  these  funds  are  new  stock  offerings  and  contributions 
from  non-insurance  parents  to  insurance  subsidiaries.    Reasons  for  an 
addition  to  capital  range  from  preventing  an  insolvency  to  expanding  under- 
writing capacity. 

P>^ior  to  1984,  new  funds  invested  annually  In  the  industry  never  exceeded 
$1.5  b1111on,averaging  $1  billion  over  the  last  decade.    However,  in  1984, 
capital  additions  soared  to  a  record  high  of  over  $3  billion.    If  1984  new 
funds  had  been  near  average,  the  surplus  decline  would  have  been  over 
twice  as  large  as  the  $2  billion  recorded. 

Other  action  taken  by  the  industry  to  preserve  scarce  surplus  was  a 
dramatic  cut--21  per  cent--in  stockholder  dividends  fron  $2.9  billion  in  1983 
to  $2.3  billion  in  1984.    In  addition,  the  industry  benefited  from  a  record 
federal  income  tax  credit  of  $1.7  billion.    These  measures  added  an  unexpected 
$3  billion  to  the  industry  surplus  in  1984  thereby  reducing  the  overall  decline 
from  almost  $5  billion  that  had  been  estimated  earlier  to  about  $2  billion. 

This  decline  in  surplus  has  raised  concerns  about  the  solvency  of 
many  insurers.    In  1984,  at  least  22  property/casualty  insurance  companies 
were  found  to  be  financially  impaired.    Most  of  these  companies  were  insolvent. 
Additionally,  several  sizable  insurers  were  placed  in  rehabilitation  by 
regulators  with  an  indication  given  that  liquidation  could  not  be  avoided. 
In  total  for  1984,  418  property-casualty  companies,  representing  17%  of  the 
total  number  of  companies  filing  annual  statements  were  targeted  for  attention 
by  insurance  department  officals. 
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A.M.  Best  Company  annually  conducts  a  specialized  financial  analysis 
of  most  United  States  insurance  companies  and  expresses  Us  evaluation 
In  the  form  of  a  rating.    All  companies  rated  "Excellent"  are  considered 
to  be  outstanding  and  have  no  material  unfavorable  variances  from  A.M. 
Best's  averages.    Lower  rating?  reflect  Increasingly  unfavorable  variances 
from  A.M.  Best's  industry  standards.    An  "Excellent"  rating  is  considered 
essential  if  an  Insurer  wishes  to  do  business  with  top  U.S.  corporations, 
municipalities  and  government  contractors. 

From  1982  to  1983,  X  companies'  ratings  were  upgraded  to  "Excellent" 
while  78  companies*  ratings  were  downgraded  from  "Excellent".    In  1984, 
there  were  38  Increases  to  "Excellent",  but  150  companies  received  rating 
decreases  from  this  level.   Because  1984  operations  caused  a  sudden  and 
dramatic  decline  In  the  financial  condition  of  many  top-rated  insurers, 
further  decreases  are  expected  in  1985  as  ratings  are  developed  from  1984 
financial  statements. 

The  declining  solidity  of  the  P/C  industry  Is  also  illustrated  by 
what  IS  termed  the  exposure  ratio,  defined  as  the  ratio  of  net  written 
premiums  to  surplus.    The  percent  of  industry  premiums  written  by  companies 
with  high  exposure  ratios  has  increased  dramatically.    The  National  Associa- 
tion of  Insurance  Commissioners  (NAIC)  has  selected  a  premium- to -surplus 
ratio  of  3-to-l  as  a  maximum.    Any  insurer  writing  above  this  level  fails 
the  premium- to -surplus  test.      The  percent  of  industry  premiums  written  by 
companies  whose  premium- to-surplus  ratio  exceeds  3-to-l  has  tripled  since 
I98i,  to  almost  15%. 

In  early  1985  ISO  released  a  study  entitled,  "The  Coming  Capacity  Shortage," 
which  projected  that  the  available  property/casualty  insurance  may  fall  short 
of  demand  by  $62  billion  over  the  next  three  years.    This  projection  was  based 
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on  a  fairly  stable  financial  sce..ar1o  which  indicated  that  the  capacity 
shortfall  could  be  even  more  severe  if  circumstances  are  less  favorable 
than  assuroed. 

The  model  used  for  the  ISO  stu<ly  was  based  on  actual  results  for  the 
first  three  quarters  of  1984  from  which  an  estimate  of  1984  results  was 
made.   However,  some  highly  unusual  developments  since  that  study  was 
completed  indicate  that  the  magnitude  and  severity  of  the  current  short- 
fall may  be  somewhat  less  than  our  analysis  originally  indicated.  Never- 
theless, we  still  are  confident  that  the  conclusion  remains  substantially 
the  same,  i.e.,  the  demand  for  insurance  exceeds  the  current  available 
supply. 

Aggressive  and  proper  pricing  actions  now  being  taken  will  ultimately 
reverse  the  six-year  deterioration  in  property-casualty  returns  on  net 
worth.   But  these  actions  are  bringing  on  new  industry  problems,  which 
is  part  of  the  reason  why  we  are  here  today. 

Unfortunately,  the  first  half  of  1985  continues  the  unhealthy  past 
pattern  In  many  ways.    The  bad  news  is  that  operating  income,  as  we  had 
predicted,  is  still  negative,  by  over  $2  billion.    On  the  other  hand,  the 
good  news  is  that  the  industry  continued  to  benefit  from  new  funds,  tax 
credits,  and  a  record  stock  market  producing  an  enormous  amount  of  realized 
capital  gains  by  historic  standards.   Without  these  unusually  high  contribu- 
tions, surplus  would  have  declined  still  further.    Instead,  the  surplus 
growth  of  about  $5  billion  has  enabled  the  industry  premiun  to  surplus  ratio 
to  remain  at  about  1.9  to  1,  even  with  a  healthy  written  premiun  growth  of 
more  than  17%  for  the  first  half  of  1985. 
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If  an  Insurer  could  estimate  Its  costs  accurately  and  pass  these  costs 
on  to  an  Insured  In  the  form  of  premium  Increases,  there  would  be  no  reason 
to  deny  coverage  for  any  risk,  within  the  bounds  of  the  Insurer's  capacity 
to  write  Insurance.    But  the  fact  is  that  the  expansive  tort  liability 
system  has  created  tremendous  uncertainty  In  the  ultimate  costs  of  a  llabilUy 
contract.    It  Is  the  near  impossibility  of  determining  actuarially  sound 
prices  in  such  a  legal  environment  that  has  stopped  insurers  from  insuring 
certain  risks. 

Consider  some  of  the  legal  developments  which  have  contributed  to  the 
disastrous  underwriting  results  of  1984.    In  the  area  of  Pollution  Liability, 
insurers  are  being  required  to  defend  and  indemnify  coninerlcal  Insureds  for 
hidden  or  gradual  pollution  of  the  environment  despite  having  explicitly 
excluded  coverage  for  all  but  "sudden  and  accidental"  losses.    The  use  of 
medical  presumption  has  been  expanded  to  find  liability  when  there  has  been 
no  clearly  established  link  between  exposure  and  Injury  or  damage.  And 
strict, joint  and  several  liability  has  been  imposed  on  users  of  hazardous 
waste  dump  sites,  not  only  for  future  Insureds,  but  retroactively  to  apply 
to  all  past  Insureds. 

In  the  area  of  Medical  Liability,  malpractice  is  increasingly  being 
found  whenever  there  is  a  bad  medical  result.    There  has  been  a  radical 
expansion  of  government  tort  liability  in  the  last  10  years,  affecting 
Municipal  Liability.    And  in  the  area  of  Products  Liability,  there  has  been 
a  literal  explosion  of  cases  resulting  from  liability  awards  on  products  which 
.   were  built  and  sold  decades  before  the  injury 
.    had  "State  of  the  Art"  safety  features  and  technology  at  the  time 
they  were  manufactured 
had  safety  devices  tampered  with  or  removed 
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.   were  not  used  for  their  intended  purpose 
.   were  accompanied  by  warning  labels  and  safety  instructions 
.    were  not  proven  to  be  harmful,  and 
.   were  not  even  proven  to  be  made  by  the  defendant. 
Given  the  uncertainties  involved  in  trying  to  anticipate  the  legal 
environment  even  a  few  years  hence  has  made  reasonable  actuarial  pricing 
all  but  impossible  for  some  nsks.    The  expansive  interpretation's  affecting 
any  area  of  tort  liability  are  likely  to  find  application  in  o^her  areas  as 
well,  making  even  the  so-called  profitable  risks  of  a  few  years  ago 
potentially  uninsurable. 

In  recognition  of  the  enormous  problems  facing  insurers  and  policy- 
holders  alike.  ISO  and  its  participating  companies  have  been  working  HHigently 
our  the  past  several  years  to  develop  a  new  simplified,  modernized  conmerical 
general  liability  pjlicy  form  to  respond  to  current  marketplace  needs.  The 
new  Commercial  General  Liability  Policy  is  the  first  major  revision  for  this 
line  of  insurance  since  1966. 

This  policy  form  is  the  result  of  years  of  effort  and  the  most  extensive 
industry  review  of  a  new  policy  form  in  ISO's  history,    ISO  distributed  more 
than  1.500  copies  of  an  exposure  draft  to  a  broad  cross-section  of  industry 
interests-nearly  250  groups  and  individuals  in  all-for  their  review  and  conwnent. 
Insurers,  producers,  buyers,  reinsurers,  educators,  lawyers*  risk  managers, 
adjustors.  consuners  and  trade  associations  all  provided  advice,  and  more 
than  30  organizations  reported  the  suggestions  and  reactions  of  their  menters. 

Of  course,  not  every  suggestion  could  be  adopted,  because  some  were 
diametrically  opposed  to  one  another.    But  ISO  considered  every  single 
suggestion,  and  the  policy  wp  ;.rp  introducing  reflects  many  changes-big  and 
small -mode  as  a  result  of  the  industrywide  review. 
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The  new  CGL  Program  offers  a  choice  between  two  attractive  alternative 
versions  of  a  Commerlcal  General  Liability  Policy  form. 

One  version,  the  "occurrence"  version,  provides  coverage  for  bodily 
Injury  and  property  damage  that  occurs  during  the  policy  penod.    The  other 
version,  the  "claims-made"  version,  provides  coverage  If  the  claim 'for 
damages  because  of  bodily  Injury  or  property  damage  Is  first  made  during 
the  policy  period.    The  only  differences  between  the  two  versions  of  the 
policy  form  are  In  the  provUions  related  to  what  activates  or  triggers 
coverage. 

The  "occurrence"  trigger  is  provided  In  recognition  of  conti''ued 
marketplace  demand  for  a  modern  "occurrence"  form.    The  "occurrence  of 
injury  or  damage"  language  that  triggers  coverage  in  the  new  policy  Is  essentially 
unchanged  from  the  coverage  trigger  in  the  policy  it  replaces. 

The  claims-made  language  for  triggering  coverage  is  a  brand  new  alternative. 
The  "claims -made"  policy's  unique  features  that  assure  reliability  of  coverage 
make  it  unlike  any  other  claims-made  policy  now  In  use.    The  Introduction  of 
this  "claims-made"  trigger  —  and  the  continued  availability  of  an  "occurrence" 
trigger,  too  --  calls  for  informed  judgment  and  a  rational  assessment  of  the 
alternatives  by  Insurers,  producers  and  ultimately,  by  consumers. 

The  need  for  these  changes  can  be  sumarized  as  follows, 

1.   Litigation  relating  to  the  existing  "occurrence"  policy  has  been 


costly  and  time-consuming.    For  the  most  part  such  litigation  -  which 
continues  to  go  on  to  the  detriment  of  Insurers  and  policyholders  - 
has  centered  on  latent  bodily  Injury  and  long-term  exposure 
Issues  Involving  substances  such  as  asbestos  and  DES.    A  key  issue 
in  dispute  Is:    When  did  the  Injury  or  damage  occur?  That's 
extremely  Important  in  the  context  of  insurance  because  the  answer 
determines  which  "occurrence"  policy  or  policies  apply.  Litigation 
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over  that  question  is  likely  to  affect  more  and  more  insureds 
of  all  sizes  In  ^11  types  of  business,  as  new  cases  arise  where 
the  time  v^hen  bodily  Injury  or  property  damage  occurred  is  at 
Issue. 

2.  Many  Insureds  have  to  rely  on  policy  limits  provided  by  old 
"occurrence"  policies  to  respond  to  current  claims,  because 
the  Injury  or  damage  may  have  occurred  long  before  the  claim 

is  made.    Those  old  policies  may  have  been  purchased  many,  many 
years  before  claims  emerge,  settlements  are  reached  and  judge- 
ments rendered      and  years  before  inflation  eroded  the  value  of 
the  old  policies'  limits. 

3.  Some  courts  have  adopted  legal  theories  In  latent-injury  or 
long-term  exposure  cases,  which  hold  that  Injury  occurred  during 

a  long  series  of  "occurrence"  policies.   That  leaves  many  contracts- 
and  sometimes  many  insurers-with  primary  defense  and  indemnity 
obligations  for  a  single  claim.    Often,  such  situations  arise 
when  there  are  many  claims  for  similar  or  related  injury.  As 
a  result,  Insurert  don't  know  how  much  is  at  stake,  and  for 
how  long,  under  these  contracts.    That  makes  it  difficult  to 
determine  accurate  premiuns  and  loss  reserves.    And  beyond  that, 
such  "stacking"  of  limits  poses  a  serious  threat  to  the  very 
solvency  of  some  insurers.    In  view  of  this,  some  insurers  and 
reinsurers  have  become  increasingly  reluctant  to  handle  "occurrence" 
'.overage.    Without  some  change,  there  could  be  a  real  insurance- 
aval  labi 1 ity  problem. 
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4.  Under  the  existing  policy  form,  the  only   imit  that  applies  to 
some  parts  of  the  coverage  is  a  per-occurrence  limit,  so  the 
Insurer's  liability  for  injury  that  occurs  during  the  policy 
period  increases  with  the  number  of  "occurrences"  he'd  to  have 
produced  the  Injury.    That  liability  could  be  astronomical, 
depending  on  how  courts  interpret  the  term  "occurrence."  Stacking 
per-occurrence  limits  within  a  single  policy  further  threatens 
insurance  availability  and  insurer  solvency,    (The  existing  policy 
form  does,  however,  put  aggregate  limits  on  many  parts  of  the 
coverage,  including  products  and  completed  operations.) 

5.  Some  courts-after  long  and  costly  lawsuits-have  interpreted  the 
"sudden  and  accidental"  exception  in  the  existing  policy  form's 
pollution  exclusion  so  broadly  that  Insurers  and  reinsurers  are 
exposed  to  unknown  but  potentially  gigantic  losses  totally 
unforeseen  when  existing  policies  were  written  or  priced.  More- 
over, pollution  coverage  is  particularly  vulnerable  to  all  the 
"occurrence"  issues  arising  under  the  existing  policy  form. 
Because  pollution-related  damage  or  Injury  is  often  latent  there 

can  be  many  causes  of  the  injury,  and  there  may  be  no  aggregate  limits 
on  the  coverage. 

6.  Need  exists  to  consolidate  and  modernize  ISO's  advisory  coimerical 
jeneral  liability  policy  forms.    Today  many  forms  are  needed  to 
provide  the  scope  of  coverage  that  most  buyers  consider  standard. 

7.  To  improve  efficiency  and  reduce  costs,  the  existing  policy  forms, 
manual  rules  and  rating  procedures  need  to  be  streamlined  and 
made  more  adaptable  to  automated  policywnting. 
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8.    Insurance  buyers  and  regulators  want  more  readable  and  under- 
standable Insurance  contracts  for  all  lines  of  insurance. 

We  expect  that  the  availability  of  a  claims-made  policy  will 
Increase  avallabilUy  of  Insurance  in  those  instances  where  oc-urrence 
coverage  simply  camot  be  urderwrltten  o.  priced  accurately,  and  will 
allow  Insurers  to  price  their  products  more  accurately. 

To  the  Insured  who  presents  a  difficult  exposure,  either  because  of 
his  own  particular  circumstances  or  th3  business  in  which  he  is  engaged, 
the  availability  of  a  claims-made  contract  may  mean  the  difference 
between  getting  Insurance  or  having  no  insurance  at  all.    L"ven  for  a 
typical,  non-problem  risk,  the  claims-made  option  can  mean  si-niflcant 
premiuti  reductions  and  offer  the  insured  the  ability  to  keep  his  limits 
of  liability  Insurance  up-to-date.    We  see  no  reason  to  deny  these 
advantages  to   ny  insured,  and  believe  that  the  approval  of  this  program 
on  a  countrywide  basis  is  truly  ^n  the  best  interest  of  the  insuring 
pU)lic  and  to  the  insurance  industry  alike. 

We  do  not  suggest  that  the  new  C.L  program  r  .  or  will  «;olve  all  of 
the  insurance  availability  or  affordabil ity  problems  of  today's  market- 
place but  we  are  confident  that  it  will  be  seen  as  a  positive  step  take'^ 
by  the  industry  m  these  difficult  times. 
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Rates  of  Return 


Attachment  B 


BtHw  m  Year -ggj  Mgt  Worth;  Property/CasutHy  Indostry  vs.  The  Fortom  500 
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Profits  m  the  insurance  fcusoness  declined  in  1984  for  the  seventh  consecutive  year 
and  plimeted  to  their  la«st  point  in  at  least  twenty-five  years.  The  industry- 
wide average  rate  of  return  on  year-end  adjusted  statutory  net  worth  (excluding 
unreaUzed  capital  gains)  for  the  year  is  estimated  at  only  2%.  Cnly  record 
realized  capital  gains  of  nearly  $2  billion  prevented  net  incore  after  taxes  fran 
dipping  into  the  red.  Negative  cash  flow  and  tax  consitferations  in  1984  made 
realization  of  long-tern  capital  gains  attractive,  if  not  necessary.  50  of  the  top 
100  insurer  grcua^  return  on  net  worth  was  actually  negative. 

I>iring  the  period  1967  through  1984,  insurers  typically  earned  less  than  the  averaoe 
rate  of  return  achieved  by  other  industries  in  the  Uhited  States.  The  annual  rate 
of  return  on  net  worth  for  insurers  has  exceeded  the  Fortune  500  for  all-i«iustr\' 
average  in  only  five  of  the  past  eighteen  years.  In  1984,  insurers'  rate  of  return 
trailed  that  of  the  Portur.e  500  by  wore  than  U  percentage  points,  -niis  was  the  » 
largest  gap  between  these  rates  of  return  since  at  least  1976. 


Source:  ISO  1985,  A  Critical  Year 
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Mr.  FU)Rio.  Thank  you  very  much. 

Just  on  the  last  point,  about  the  claims-made  concept.  Is  it 
unkind  to  say  that  what  it  is  that  is  happening  is  you  can  get  in- 
surance, but  not  for  anything  you  may  be  concerned  about. 

For  example,  when  you  are  talking  about  long-latency  diseases, 
certainly  no  one  is  going  to  make  a  claim  during  the  duration,  a  1- 
year  insurance  claim  for  an  ii^jury  that  doesn't  manifest  itself  So 
in  a  sense,  Johns  Mansville  is  not  going  to  be  very  much  covered 
for  the  problems  they  may  want  to  insure  themselves  for  diseases 
that  are  not  going  to  manifest  themselves  during  the  period  of  the 
claim. 

Ms.  Walters.  No,  I  would  suggest,  Mr.  Florio,  the  situation  with 
respect  to  policies,  any  kind  of  a  policy  going  in  today  has  got  to  be, 
as  you  were  telling  Mr,  Jones  earlier— we  are  looking  forward  here 
for,  even  if  Johns  Mansville  were  to  buy  an  occurrence  contract  in 
1986,  that  occurrence  contract  is  not  going  to  cover  imury  which 
took  place  20  vears  ago.  It  is  the  policies  that  existed  20  years  ago 
that  we  are  talking  about. 

Mr.  Florid.  Lets  say  that  we  are  talking  about  a  toxic  waste 
cleanup  contractor,  whose  employee  may  go  out,  clean  up,  may  con- 
tract something  that  won't  manifest  itself  for  another  10  years. 
Under  a  claims-made  concept,  the  fellow  has  to  make  the  claim,  I 
presume,  under  the  life  of  the  contract.  And  let's  say  it  is  a  2-year 
contract. 

So  what  the  contractor  has  just  done  is  sign  a  contract  for  insur- 
ance that  is  going  to  be  of  no  value  to  him  15  years  from  now  when 
the  employee  makes  the  claim  for  an  injury  that  may  have  been 
sustained  during  the  life  of  the  contract. 

Ms.  Walters.  The  way  the  new  clainM-made  contract  will  work, 
the  current— whatever  contract  of  insurance  is  current  will  cover 
the  current  claims  at  the  currently  existing  policy  limits  for  the 
current  year's  premium. 

See  today,  one  of  the  problems  that  this  claims-made  contract  is 
designed  to  deal  with  is,  when  does  injury  occur.  And  as  you  have 
heaitl  earlier,  for  certain  tjrpes  of  injury;  long,  latent  diseases,  et 
cetera,  there  is  no  universal  definition  of  when  injury  occurs. 

Unaer  your  example  if  XYZ  Corp.  begins  in  1986  and  buys— as  it 
is  intended  to  work— buys  a  claims-made  contract.  Ten  years  from 
now  they  have  a  claims-made  contract.  If  a  claim  comes  in  in  10 
years,  then  that  contract  in  existence  10  years  from  now  with,  pre- 
sumably, adequate  limits  of  insurance  which  the  insured  will  buy 
new  limits  each  year  to  cover  the  claims  that  are  expected  to  come 
in  that  year,  to  cover  the  assets. 

Mr.  F^Rio.  That  presupposes  that  you  are  maintfining  the  same 
insurance  to  carry  you  straight  through. 

Ms.  Walters.  That's  exactly  

Mr.  Florio.  What  happens  if  you  have  got  a  1-year  policy,  John 
Jones  has  worked  for  me  for  6  months  during  this  year.  In  the 
course  of  that  period  of  time  he  is  exposed  to  whatever  it  is  that 
ultimately  is  proved  to  be  the  proximate  cause  of  his  ailment  that 
comes  out  10  years  from  now.  I  am  John  Jones  and  I  come  back 
and  sue  the  company.  The  company  is  without  any  coverage,  aren't 
they? 
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Ms.  Waltess  It  aU  depends.  They  may  or  may  not  be.  That  com- 
pany-presumablythe  company  is  stiU  in  business.  They  still  need 
to  buy  msurance.  They  wiU  have  an  insurance  policy. 

everyone  is  going  to  have-let's  assume  every- 
body adopts  the  dauns-made  policy.  At  the  time  of  the  suit  or  the 
ctawa^wmeone  IS  notgoing  to  be  in  a  position  to  get  the  protection. 

Ms.  ^vGjLs.  Yes.  The  company.  The  insurance  company,  if  it 

ai«talk^SoS^-^^  are  not  talking  about  over  that  period.  We 
Mc.  Waltibs.  When  the  claim  is  printed? 

^J^S^^^J^-  °°  claim  brought  this  year,  you  don't  have  any  cover- 
age for  it  this  year.  If  the  claim  is  

Mr.  Fu)Kio.  Under  this  new  approach? 

Ms.  Walters.  That's  right. 

If  the  clMm  is  brought  in  10  years,  that  is  the  contract  which 
^respond  And  tiiat  is-see,  what  this  does  is  take  care  of  the 
OToWem  of  having  to  try  to  estimate  how  many  claims  will  there 
be,  will  there  be  clfums— from  the  point  of  view  of  the  insured,  we 
*  J®"^  desirable  product  as  well,  because 

when  you  hear  about  these  cases  of  10  Md  20  and  30  yeareW 
concerns  grow  over  a  peripd  of  time.  ^ 

What  XYZ  manufacturing  insurance  company  might  consider 
adequate  msurance  coverage  today  might  not  be  what  that  compa- 
ny considers  ade<^uate  limits  of  coverage  10  years  from  now.  So 
that  you  could  quickly  exhaust  your  limits  today,  but  in  10  years 
rifli,?  ^^f^  prwented,  you  will  have  bought  adequate  limits 
euid^they  will  cover  the  claims  that  are  presented  that  period  of 

As  I  say,  we  don't  expect  that  this  will  be  a  panacea  by  anv 
means.  But  we  beheve  it  is  a  positive  step.  It  is  a  valuable  tool  that 
is  going  to  help  msureds  and  insurers  deal  with  problems  that  are 
within  their  realm  of  influence. 

I  think  it  is  important  to  emphasize,  you  have  heard  a  lot  of  dis- 
cussion Mid  I  think  you  wiU  hear  a  lot  more  about  the  need  for  tort 
reform.  But  we  as  an  mdustry,  we  are  not  just  sitting  back  and 
saying  everybody  else  has  got  to  do  sometWg  and  we  are  not 
gomg  to  work  to  try  and  deal  with  these  very  difficult  times."  We 
are  doing  so. 

And  we  have  come  up  with  something  that  has— I  think  my 

n°ir?l^f  te^y  ^*1f  '^i^  tl^e  lengths  to  which  this 

new  CGL  Program  has  been  exposed  to  all  members  all  over  the 
world,  practically,  to  get  mput  and  feedback,  and  it  has  been  years 
m  development,  and  we  fhmk  the  product  we  have  now  is  a  verv 
valuable  one.  It  is  not  perfect,  but  we  think  it  is  very  valuable  and 
we  are  optimistic  that  we  wiU  be  able  to  use  this.  Not  in  every 
for  every  insured,  but  it  is  one  alternative  that  will  be 
available  m  the  marketplace  in  1986. 

Mr.  Flowo.  Let  nae  just  ask,  if  the  industiy  keeps  recortls  to  dif- 
ferentiate between  losses  associated  withTiabiUty  verdicts,  alleged 
misinterpretations  of  the  law,  or  misinterpretations  of  contracts?  Is 
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there  some  way  that  the  industry  breaks  out  losses  from  these 
tywB  of  liability  abuses  that  evervone  is  interested  in? 

Mg.  Walters.  I  probably  should  answer  that  since  we  are  the  sta- 
tistical agency. 

Standard  insurance  statistics  do  not  isolate  cause  of  loss  in  great 
detail— data  by  cause  of  loss  in  great  detail.  But  rather,  we  gather 
information  and  compUe  information  by  type  of  coverage  and  type 
of  daim^meaning  ia  it  a  bodily  ioQurv  liability  claim  or  property 
damage  lialnlity  claim,  and  against  what  class  of  business  is  thiis 
claim  made  and  how  much  is  paid. 

To  get  very  detailed  information,  one  really  has  to  penetrate  the 
claim  file.  On  occasion  we,  the  industry,  have  done  extensive  closed 
claim  studies  to  see  what  are  the  underlying  causes,  or  what  seems 
to  be  driving  the  problem.  We  have  done  that  in  medical  malprac- 
tice areas  in  the  past,  pnd  we  ha^  done  it  for  product  liability. 

But,  on  a  routine  biasis,  that  kind  of  enormous  detail  is  

Mr.  Florid.  But  without  that,  how  does  one  arrive  at  the  conclu- 
sion that  liability  is  a  lazge,  if  not  the  largest  oart  of  the  problem 
that  you  have  experiencea  in  the  last  few  years? 

Ms.  Waltkm.  1  said  we  do.  We  do  keep  by  type,  liability  cover- 
ages, fii8t-part>  coverages  versus  third-party  coverages.  We  do  keep 
that. 

Mr.  Florid.  The  difference  between  extraordinary  liability— I 
mean,  liability  is  what  you  are  about.  The  implication  here  has 
been  that  there  is  some  new,  extraordinary  sense  of  liability— liber- 
al court  dedsions,  evexyone  running  to  court,  sovereign  immunity 
being  retreated  from.  One  mre^umes  that  one  has  carted  out  the 
costs  of  the  extraordinary  liability  developmenta  that  it  is  now 
beintf  advocated  that  we  change.  Certainly  you  are  not  saying  we 
shomdn't  have  anv  liability  responsibilities. 

Ms.  Walters,  ^fot  at  all. 

Mr.  Crosby.  We  do  try  to  track  these  trends.  Congressman,  by 
keeping  anecdotal  histories  of  horror  story  cases  like  the  center- 
fielaer  running  into  the  female  rightfielder. 

As  far  as  horror  statistics  from  the  claims  standpoint,  or  the  tort 
liability  system  standpoint,  operations  like  the  Institute  for  Civil 
Justice  that  the  Rand  Corp.,  nas  created,  which  it  has  been  in  ex- 
istence now  for  about  3  or  4  years,  are  analyzing  court  verdicts 
around  t^e  country  to  determine  these  trends. 

For  instance,  some  of  their  active  studies  are  trying  to  detail  the 
punitive  damage  problem  that  Mr.  Pressman  mentioned  the  city  of 
Baltimore  mi^t  advocate  limiting  or  eliminating  from  our  civil 
justice  system. 

We  happen  to  be  the  only  free-world  country  that  has  punitive 
damages  in  civil  cases.  Every  other  free  world  country  has  elimi- 
nated Uiem. 

The  Rand  Corp.,  is  trying  to  study  the  incidence  of  pumtive 
damage  awards  and,  like  the  data  that  Ms.  Walters  has  described 
as  far  as  operating  income,  the  prelimiiiar^  statistics  coming  out  of 
the  Rand  Corp.,  show  that  the  incidence  of  punitive  damage  awards 
is  going  right  off  the  graph.  And  we  have  to  predict  that  in  terms 
of  setting  our  premiums,  just  as  we  have  to  look  at  what  is  happen- 
ing in  the  stockmarket  and  ^^rating  income. 
Mr.  Florid.  I  yield  to  the  gentleman  from  New  York. 
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Mr.  Lent.  Thank  you  very  much,  Mr.  Chairman.  I  want  to  thank 
the  witnesses  as  well.  "icui«. 

Mr.  Hunter  in  his  written  testimony  said,  if  you  recall  that  if 
the  premiums  for  1984  had  merely  be^n  5  i;ercent  hSS,'  the  ii 
?f!lS,fi?  "^^"^^  r'S**  have  earned  a  rate  of  return  on  net  worth 
(rf  about  15  percent.  Do  you  folks  agree  with  that  or  do  you  dispute 

Ms.  Walters.  Yes,  sir,  most  emphatically  we  dispute  it  Let  me 
tell  you  just  a  few  of  the  things  that  rather  careless,  oversimplified 
and  sloppy  work— a  few  problems  with  it.  "UHimea 

First,  the  calculations  totally  fail  to  consider  that  when  insurers 
write  premiums  they  have  expenses  on  those  premiums  right  away 
like  premium  taxM,  agents'  commissions,  acquisition  costs,  et 
cetera.  He  didn't  take  that  into  consideration. 

He  dso  didn't  take  into  consideration  Federal  income  taxes 

A^at}!^i^^  °P  P'*™^"™-  He  also  failed  to  consider  the 
difference  between  the  different  lines  of  insurance,  although  he  ac- 
knowledps  ihat  personal  lines  is  not  the  problem  now,  it's  com- 
mercial hnes.  He  didn't  consider  that  difference.  '    »  w«n 

fhS^jf^  V-  ^"^W^  rather  quick,  gUb  statement 

that  If  we  had  achieved  higher  income  in  1984,  the  premium  in- 
areasM  would  have  hau  to  come  a  year  or  two  before  t^t,  not  right 
in  1984.  The  premium  mcreases  would  have  been  before  that,  so 
that  the  premium  earned  in  1984,  in  fact,  the  premium  increase  he 
b^reSwt^*^  earned  in  1984.  So  it  would  be  a  couple  of  years 

.  Even  just  taking  into  account  those  few  factors  which  are  very 
simple  ones,  we  have  recalcuiated  what  would  the  number  be  more 
appropriately.  And  for  commercial  lines  averages  combined  coun- 
trywide. It  would  be  closer  to  45  to  60  percent  as  a  broad  average 
not  o  percent. 

Mr.  Lent.  This  would  be  in  order  to  make  a  profit  on  the  under- 
writing, 

IVfa.  Waltero.  No,  no.  We're  both  speaking  in  terms  of  total  net 
worth,  rate  of  return  on  net  worth.  But  one  of  his  problems,  too.  is 
he  was  looking  at-his  target  was  wrong.  He  said  we  made  about  8- 
we  only  made  1.7.  So  to  bring  that  up  to  15  percent  as  he  suggest- 
ed, you  only  needed  a  5  percent— or  he  is  suggesting  you  only  todav 
need  a  5  percent  mcrease  in  premium.  Today  on  the  average  that 
number  wouldbe  probably  over  60  percent  on  the  average. 

Mr.  Lent.  The  fact  is  we  heard  at  least  some  witnesses  today 
who  accused  the  insurance  industry  of  conspiring,  as  I  understood 
It,  to  create  this  insurance  crisis  in  order  to  obtain  rate  increases 

w^^xT       legislative  change,  particularly  in  the  tort  system. 

Mr.  Nader  has  stated  that  the  insurance  industry  is  gambling  for 
high  stakes.  If  succ€«sful,  the  bet  will  pay  off  in  bUliofis,  accorfing 
to  page  1  of  his  testimony.  According  to  your  testimony,  the  indu^ 
try  as  a  whole  lost  before  applying  carry-forward  tax  credits  from 
the  pnor  bad  years  $8.8  billion,  f  assume  that  Mr.  Nader  would 
view  this  1-year  loss  as  ssn  investment  made  by  the  entire  industry 

Uo  you  have  any  evidence  of  companies  not  bemg  able  to  re- 
bound from  this  bad  year?  That  is,  have  there  been  any  insolven- 
cies or  companies  taigeted  for  special  attention  from  the  state  due 
to  their  financial  condition? 
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Ms.  Walters.  Yes,  Mr.  Lent,  Fd  like  to  respond  to  that  a  little 
bit  and  I  know  there  are  other  members  of  the  panel  probably 
chomping  at  the  bit  to  get  in  as  well. 

My  formal  statement  which  I  didn't  bore  you  with  reading  con- 
tains a  great  deal  of  information  on  that  very  subject. 

Mr.  NUTTKB.  I  think  the  report  was  that  there  22  companies 
that  had  become  insolvent  during  1984,  and  that  the  National  As- 
sociation of  Insurance  Commissioners  had  418  companies  that  were 
on  a  watch  list  because  they  were  either  impaired  or  in  some  criti- 
cal financial  condition. 

Ms.  Walters.  Thank  you,  FrarJt. 

I'd  like  to  mention  a  followup,  and  again,  I'm  sure  these  other 
gentlemen  would  like  to  add  to  it.  I  think  you  gentlemen  probably 
Know  as  well  as  we  do  that  this  is  not  a  manufactured  crisis.  Mr. 
Florio,  you  are  well  involved  in  the  Superfund  area  and  pollution 
liability.  I  think  you  realize  from  the  testimony  that  you  have 
heard  there  that  v/e're  talking  about  real  problems.  Product  liabil- 
ity, tort  reform  has  been  debated  and  discussed  by  this  Congress 
and  preceding  Congresses  in  their  trying  to  grapple  with  that  very 
difficult  issue. 

The  whole  question  of  auto  no-fault  reform  has  been  around  a 
long  time,  and  people  are  talking  about  reform  because  there  are 
injured  parties  who  seem  not  to  be  getting  the  appropriate  benefits. 
And  who  is  really  at  fault  here?  I  don't  know  that  necessarily  we 
are  going  to  find  that  we  can  point  our  fingers  at  any  one  person. 

In  fact,  one  of  my  questions  really  is,  I  find  it  hard  to  understand 
why  Mr.  Hunter  and  Mr.  Nader  are  aiguing  so  strongly  against 
tort  reform.  It  se«5ms  to  me  the  only  people  who  are  benefiting 
from  this  current  i^^r^away  tort  system  may  be  the  trial  bar  who 
makes  their  living  off  it. 

I  would  suggest  very  eminent  people  such  as  the  current  Chief 
Justice  of  the  U.S.  Supreme  Court  have  spoken  out  on  this  issue, 
and  I  also  believe  the  American  public  feels  very  strongly  about 
this.  . 

I  think  all  of  us  in  this  room  realize  the  American  public  is  abso- 
lutely disgusted  at  the  modem  version  of  ambulance  chasing  which 
we  have  seen  after  incidents  like  Bhopal  and  airplane  crashes.  So  I 
don't  think  this  is  something  being  manufactured.  I  think  that's 
absurd. 

Mr.  Florid.  Will  the  gentleman  yield? 
Mr.  Lent.  Yes. 

Mr.  Florid.  Let  me  just  say  I  don't  subscribe  to  a  conspiratorial 
theory,  but  I  do  have  some  serious  problems  with  the  nature  in 
which  the  industry  conducts  itself. 

When  you  say  who's  the  major  cause,  I  would  quote  your  own 
study  that  says  "the  property/casualty  industry  must  accept  the 
mayor  responsibility  for  its  current  financial  condition.  But,  the 
brutal  price  war  of  the  last  six  years  is  over."  So  I  think  it's  incum- 
bent upon  us  to  try  to  figure  out  how  we  got  here. 

Ms.  Walters.  I  agree. 

Mr.  Florid.  I  can  give  you  anecdotal  histories  of  obscene  out- 
comes with  regard  to  sovereign  immunity.  I  mean,  sovereign  immu- 
nity defense  put  forward  where  people  were  clearly  injured  and  the 
application  of  that  doctrine  worked  unjust  hardships,  so  that  that's 
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a  legitimate  reason  under  certain  circumstances  for  not  following 
through  on  that  theoiy. 

Let  me  ask  a  specific  question  on  this  point.  How  did  this  come 
to  pass  that  your  conclusion,  brutal  price  wars—what  is  it  we  have 
m  place  now  to  rtop  that  from  recurring  again  so  that  we  don't 
tmd  ourselves  with  an  industry,  supposedly  a  sophisticated  indus- 
tiy,  out  underpndng  the  premium  requirements  that  it  needs  in 
order  to  make  itself  financially  secui«? 

Ms.  Walters.  Very  good  question.  That  reminds  me  of  several 
poinu*  I  did  want  to  bring  up  before.  We  have  several  things  at 
work  irere.  We  have— FU  wave  the  flag— the  private  enterorise 
83^m  in  the  United  States  which  we  all  choose  to  operate  under 
which  permits  competition.  When  you  have  competition  I  think  by 
and  lai^  the  pubhc  benefite.  ^ 

We  don't  have  people  complaining  because  they  paid  very,  very 
low  rates  over  the  last  4  or  4  years.  People  didn't  come  in  and  com- 
plam  b«^use  my  rates  are  being  cut  10  percent,  50  percent  or  30 
percent. 

Mr.  Florio.  You  just  concluded  that  brutal  price  wairs  are  in 
fact,  the  cause   ' 

Ms.  WALpcRs.  Hurt  the  industry.  Hurt  the  insurance  industry 
and  brought  about  to  some  measure,  to  a  large  measure,  the  indus- 
try s  financial  dechne.  Fm  saying  the  pubhc  is  not  harmed  by 
paving  less  than  the  price  they  would  otherwise  pay. 

Mr.  Florio.  But  if  the  current  situation  is  an  inevitable  outcome 
ot  what  you  re  just  lamenting,  what  are  we  going  to  do  to  make 
sure  it  doesn  t  happen  again? 

Ms.  Walters.  Several  things  are  being  done.  First,  in  my  formal 
testimony  we  talk  about  the  primary  responsibility  of  the  National 
Association  of  Insurance  Commissioners,  which  is  to  reirulate  for 
solven^   ^ 

Mr.  Florio.  They  didn't  do  it  the  last  time. 
Ms,  Walters.  I  beg  to  differ  with  you. 

Mr.  Florio.  You  said  the  brutal  price  wars,  which  presumably 
were  conducted  under  the  guidance  and  direction  presumably  of 
those  msurance  commissioners,  has  resulted  in  the  problem  we  are 
now  facing. 

Ms.  Walters.  The  insurance  commissioners  are  engaged  in  pro- 
tectmg  the  public,  not  necessarily  protecting  insurance  companies 
from  their  own  competition. 

Mr.  Florio.  Is  the  public  being  served  by  the  results  of  that? 

Ms.  Walters.  Yes,  sir,  they  are  being  served. 

Mr.  Florio.  We  had  a  lot  of  people  today  indicating  they  aren't 
bemg  served. 

Ms.  Walters.  I  think  you're  asking  me  three  questions  at  once. 
Letme  respond  to  one  and  then  we  can  go  on  to  some  of  the  others 

The  policyholders  are,  to  some  extent,  benefited  during  times  of 
excessive  comoetition.  Insurance  companies  are  hurt  because  their 
financial  results  show  it,  but  the  policyholders  benefit  from  low 
pnces.  Even  when  companies  go  out  of  business— this  is  the  only 
industry  that  I  know  of  that,  in  fact,  funds  guarantee  funds  which 
protect  claimants  if,  in  fact,  companies  do  go  out  of  business.  You 
don  t  need  a  Federal  bailout  and  you  don't  need  a  state  bail-out. 
When  insurance  companies  go  out  of  business,  the  insurance  indus- 
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try  funds  those  claimants.  So  that's  I  think  an  important  thing  to 
consider. 

The  other  point  Fd  like  to  make  when  we're  talking  about  yes, 
there  has  been  aggressive  competition.  I  can  assure  you,  although  I 
don't  run  an  insurance  company  per  se,  I  can  assure  you  that  the 
managements  of  insurance  compalnies,  as  they  were  competing  ag- 
gressively for  the  business,  were  not  planning  on  the  results  of  that 
second  chart.  They  were  not  planning  on  having  pre-tax  operating 
losses.  Tliey  were  hoping,  they  were  optimistic,  that  even  though 
the  premium  was  out  of  line  with  loss  costs,  that  the  investment 
income  would  be  sufficient  to  overcome  it. 

They  were  wrong.  Part  of  the  reason  they  were  wrong  is  we  are 
dealing  with  the  future.  We  have  to  determine  rates  today  to  cover 
claims  that  may  occur  and  may  be  brought  at  anytime  in  the 
future.  That's  an  inexact  science  at  best,  so  we  were  w.-ong  in 
doing  it  because  it's  an  inexact  science. 

We  were  also  wrong  because  of  all  these  other  factors.  Even  if  we 
could  be  confident  that  the  policy  language  and  court  interpreta- 
tions of  the  policy  language  remain  the  same,  it  would  be  a  risky 
business  to  begin  with. 

But  we  are  dealing  with  a  situation  now  where  long  after  the 
policy  has  been  written,  the  premium  has  been  collected,  the  rules 
of  the  game  change.  And  that  throws  our  results  off. 

My  last  comment  on  this  question  is,  I  really  find  it  ironic  that 
Mr.  Himter  is  complaining  about  taking  investment  income  into 
consideration  today  when  for  the  last  8  years,  he  has  been  running 
around  the  country  in  all  States  and  before  the  National  Associa- 
tion of  Insurance  Commissioners  saying,  you  should  force  insur- 
ance companies  to  take  investment  income  into  consideration.  They 
have  taken  it  into  consideration,  but  because  it's  a  very  risky  busi- 
ness they  were  off,  and  they  were  off  on  the  low  side.  That  hurt 
them;  it  didn't  hurt  the  public. 

That's  all  I'll  say. 

Mr.  Flobio.  By  the  way,  I  am  not  satisfied  with  the  response.  It 
was  a  long  response  that  dealt  with  a  lot  of  issues.  But  I  am  not 
sure  it  dealt  with  my  concern  about  this  whole  situation  recurring 
again. 

You  have  indicated  the  stockmarket  is  responding  to  the  antici- 

Eated  profitability  of  the  insurance  companies  of  the  industry 
efore  too  very  long,  which  will  duplicate  the  situation  we  saw  iust 
a  few  years  ago,  and  there  is  nothing  under  the  free  marketplace 
forces  concept  that  is  going  to  inhibit  other  people  coming  in,  com- 
peting for  the  premium  dollar^  and  competing  perhaps  in  a  preda- 
tory way  so  as  to  allow  the  same  process  to  go  forward. 

You  have  asked  us  to  rely  upon  the  State  insurance  commission- 
ers to  make  sure  that  nothing  inappropriate  happens  in  the  nature 
of  a  brutal  price  war  again— and  I  non  t  know  why  we  should  count 
on  that  happening  in  the  future  the  way  it  didn't  happen  in  the 
past. 

Ms.  Walters.  I  think  you  missed  my  point.  I  don't  think  anyone 
is  going  to  ask  State  insurance  commissioners  to  protect  insurance 
companies  from  undercharging  people. 

Mr.  Florio.  Why  not? 

Ms.  Walters.  Because  it  doesn't  hurt  consumers. 
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Mr.  Flohh).  If,  in  fact,  the  undercharging  results  in  the  insur- 
ance company  putting  itself  in  the  position  of  not  being  able  to 
carry  out  its  responsibilities.  * 
_^^That  is  a  legitimate  function  of  the  insurance  commissioner,  isn't 

Ms.  Waltzhs.  I  beUeve  that  the  legitimate  function  of  insurance 
commissioners  is  certainly  to  maintain  solvency  and  solidity  and  to 
see  to  It  that  companies  don't  go  out  of  business.  But,  it  is  to  pro- 
tect consumers,  primarily,  and  not  to  protect— necessarily  to  oro- 
tect  companies.  '  *^ 

Mr.  Flomo.  Consumer's  interest  is  dealt  with  by  having  a  viable 
insurtmce  company. 

Mr.  JoNKS.  Mr.  Oiairman,  a  number  of  people  think— and  I  am 
one  ot  those— that  that  brutal  price  war  was  started  by  the  return 
that  we  had  m  1977  and  1978.  Do  you  remember  it  on  the  chart 
here,  wjere  it  is  substantially  more  than  Standard  &  Poors  500 

Mr.  Fu)Rio.  As  a  result  of  the  interest  payments. 

Mr.  Jones.  See  how  well  we  were  doing  in  1977  and  1978  We 
were  making  almost  20  percent  on  the  money,  on  your  capital 
structure.  And  It  was  a  very  fluid  capital  structure.  You  bought 
stocks  and  bonds,  you  put  them  aside  and  they  were  earning.  Xid 
that  brought  a  great  deal  of  new  capital  into  the  insurance  indus- 
tnrai.  It  has  been  estimated  at  $5  billion  of  excess  capital. 

They  went  m  where  it  was  easiest  to  go  in;  they  went  into  the 
reinsurance  industry  and  they  went  into  commercial  lines  where 
they  get  large  returns. 

And  the  industry  had  to  work  that  excess  capital  out.  Those 
people  wanted  to  stay  in  the  business.  As  it  declined,  they  lowered 
the  rates.  The  established  companies  who  have  overheads  they 
have  to  maintam,  had  to  meet  that  market.  And  it  was  a  verv 
great  burden  in  a  sense  to  get  it  off. 

Now,  what  might  cause  it  to  return?  Those  yz  -  very  unusual 
conditions.  We  were  making  an  underwriting  profit  t^id  a  very  ex- 
traordmary  return  on  investment  was  coming  into  it.  Whether  that 
would  ever  repeat  itself  or  not,  one  doesn't  know.  But  it  does  show 
?n  ^  ™  enterprise  parts  of  the  economy 

stui.  There  are  a  great  number  of  companies,  a  great  number  of 
agents  out  there  competing  for  business. 
Mr.  F^Rio.  You  are  also  supposed  to  be  a  regulated  industry. 
Mr.  Jones.  Now  there  the  commissioners  do  regulate  on  your 
homeowners  and  your  automobile,  because  there  are  a  number  of 
individuals— the  individual  has  to  be  protected  in  those  situations 
And  1  know  commissioners  that  say  they  turned  down  more  rate 
mmgs  that  were  too  low  than  they  did  those  that  were  too  high— I 
know  one  who  said  he  did  that.  But  those  were  on  homeowners  and 
automobile. 

We  have  always  said  that  the  large  commercial  buyer  could  take 
care  of  himself.  And  the  commissioner  has  assumed  less  responsi- 
bility for  the  large  commercial  buyer  than  he  has  for  the  person 
who  has  an  automobile  tmd  owns  a  home. 

And  it  is  in  that  area  where  we  had  the  difficulty.  It  was  in  that 
area  where  we  had  the  greatest  amount  of  new  capital  that  wanted 
to  stay  m  when  they  shouldn't  have,  and  made  it  very  difficult  for 
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established  industry,  anc  had  the  least  regulation  under  any  regu- 
latory system. 

Mr.  Ljcnt.  I  have  no  further  questions. 

Mr.  Florio.  Thank  you  very  much.  I  appreciate  your  help. 

We  have  one  last  witness.  We  appreciate  his  patience,  waiting 
through  the  course  of  the  day. 

Mr.  Andre  Maisonpierre,  president  of  the  Reinsursuice  Associa- 
tion of  America. 

We  welcome  you. 

STATEMENT  OF  ANDRE  MAISONPIERRE,  PRESIDENT, 
REINSURANCE  ASSOCIATION  OF  AMERICA 

Mr.  Maisonpierre.  Thank  you  Mr.  Chairman,  Congressman 
Lent.  I  appreciate  your  patience. 

You  have  my  written  statement.  In  view  of  the  time,  let  me  be 
very  brief  this  afternoon. 

As  you  have  indicated,  I  am  the  president  of  the  Reinsurance  As- 
sociation of  America.  I  think  it  is  essential  at  the  outset  that  one 
recognizes  that  what  is  insurable  is  reinsurable,  and  what  is  not  in- 
surable is  not  reinsurable.  Insurance  and  reinsurance  are  two  peas 
coming  out  from  the  very  same,  identical  pod. 

The  basic  function  of  reinsurance  is  to  enhance  the  spreading  of 
risks  which  is  what  insurance  is  all  about.  Reinsurcmce  allows  the 
primary  or  ceding  companies  to  reduce  their  total  liabilities  to 
levels  appropriate  to  their  premium  volume  on  the  one  hand,  and 
their  equity  or  surplus  on  the  other. 

The  usual  reinsurance  transaction  does  not  involve  the  poUcy- 
holder  who  only  looks  to  his  insurer  for  defense  and  indemnifica- 
tion of  losses. 

The  reinsurance  transaction  does  not  infuse  any  additional  cap- 
ital into  the  initial  insurance  transaction.  The  premium  which  the 
policyholder  pays  its  insurance  company  is  shared  between  insur- 
ers and  reinsurers,  and  in  fact  is  further  shared  or  retroceded 
amongst  reinsurers  just  as  the  payment  of  losses  is  shared  between 
insurers  and  reinsurers. 

Time  this  afternoon  doesn't  permit  a  full  description  of  the  oper- 
ation of  the  reinsurance  mechanism  nor  the  nature  of  the  reinsur- 
ance contracts.  We  have  done  this,  however,  in  our  written  state- 
uient. 

In  1984  the  U.S.  property  and  casualty  reinsurance  market  re- 
ceived approximately  $10.9  billion  in  assumed  reinsurance  premi- 
um. This  represents  a  little  less  than  10  percent  of  the  total  net 
premium  written  by  all  property  and  casualty  companies  in  the 
United  States. 

Historically  the  ratio  of  losses  incurred  to  premiums  has  been 
fairly  comparable  for  the  insurers  and  reinsurers.  Unfortunately, 
as  again  we  note  in  our  statement,  in  the  recent  past  the  reinsur- 
ers have  paid  a  substantially  greater  percentage  of  losses  incurred 
by  the  industry.  In  fact,  the  changes  in  our  civil  justice  system  and 
the  interpretation  by  the  courts  of  insurance  contracts  in  ways 
never  anticipated  by  the  industry  have  had  considerably  greater 
impact  on  reinsurers  than  by  the  primary  companies. 
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These  changes  in  the  civil  justice  environment,  retroactive  appli- 
cation of  liability  through  legislation  and  the  court  reinterpreta- 
tion  of  insurance  contracts  have  created  intolerable  uncertainties 
in  some  lines  of  insurance,  particularly  in  the  commercial  casualty 
lines. 

The  resulting  inability  of  insurers  to  be  able  to  predict  anticipat- 
ed future  losses  have  made  insurers  hesitant  to  invest  their  limited 
equity  in  those  lines,  an^'  of  those  lines. 

Note  that  the  general  liability  insurance  contract  leaves  an  in- 
surer exposed  to  claims  filed  many  years  after  the  insurance  policy 
has  expired,  since  the  contract  provides  for  coverage  of  any  loss  oc- 
curring during  the  policy  period  irrespective  of  when  the  loss  is  re- 
ported. 

Insurers  and  reinsurers  today  are  paying  on  losses  being  generat- 
ed on  insurance  policies  that  were  sold  20  or  more  years  ago.  In 
fact,  in  a  recent  study  which  our  association  has  completed,  we 
show  that  the  general  liability— in  the  general  liability  area  it  is 
not  until  the  eighth  year  following  the  sale  of  the  insurance  policy 
that  the  reinsurers  are  made  aware  of  60  percent  of  the  losses 
which  they  will  be  responsible  for  under  those  policies.  And,  it  is 
not  until  the  13  year  that  the  companies  know  of  75  percent  of  the 
losses  to  be  incurred. 

Now,  assuming  no  change  in  loss  development  pattern,  the  ma- 
jority of  losses  on  reinsurance  contracts  covering  commercial  casu- 
alty exposures  which  we  are  issuing  in  1985  will  not  be  known  to 
us  until  1993.  And  by  the  end  of  the  century  there  will  still  be  a 
large  amount  of  losses  not  known  to  the  companies. 

Now  these  losses  will  be  abjudicated  in  the  social,  judicial,  and 
economic  environment  which  will  then  prevail.  But,  let  me  empha- 
size this.  The  premium  to  pay  for  those  losses  must  all  be  collected 
in  1985,  today. 

Now,  is  it  any  wonder  considering  the  changes  that  have  been 
taking  place  in  the  civil  justice  environment,  that  the  reinsurance 
industry  underwriting  experience  of  the  past  several  years  has 
been  atrocious.  In  1984  the  reinsurance  industry's  combined  ratio 
was  133.  I  believe  Ms.  Walters  stated  for  the  primary  industry  it 
was  118.  This  means  for  every  $100  of  premium  which  we  collected 
in  1984,  we  paid  out  in  losses,  in  incurred  losses  and  expenses, 
$133.  In  1983  it  was  a  little  better,  it  was  $1 19.  In  1982  it  was  $114. 

What  is  perhaps  troublesome  is  that  in  ,984  the  reinsurance  in- 
dustry sustained  a  7  percent  decline  in  equity,  despite  a  very  large 
infusion  of  new  capital  in  the  indiwtry. 

To  develop  the  capacity  needed  to  meet  the  growing  needs  of  the 
insurance  industry,  the  reinsurance  industry  must  build  an  ade- 
quate equity  base  to  support  such  capacity.  This  equity  growth  can 
come  from  either  outside  capital  being  funneled  into  the  reinsur- 
ance industry  or  through  profits  generated  by  the  company's  oper- 
ations. 

Although  the  strong  and  well-established  companies  have  been 
successful  in  the  past  several  months  in  attracting  new  capital 
either  through  infusion  of  capital  funds  from  a  parent,  or  through 
ttii  instance  of  one  company,  the  floating  of  a  stock  issue,  the  envi- 
ronment in  which  reinsurers  are  operating  does  not  hold  out  much 
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promise  for  sufficient  intenudly  generated  growth  over  the  reason- 
able future  unleea  cer^  in  changes  are  brought  about. 

Predictability  irf  Idsr  patterns  must  be  restored.  On  a  short-term 
basis  we  believe  that  some  predictability  can  be  reintroduced  by 
the  adoptions  by  the  states  of  the  new  CXjL  contract  forms  being 
filed  by  the  ISO. 

Ultimately,  the  availability  of  insurance  and  reinsurance  will 
depend  on  the  restructuring  of  our  civil  justice  system.  And  we  be- 
lieve that  ihe  tort  system  must  provide  a  fair  balance,  and  until 
such  a  balance  is  restored  the  problems  which  have  been  identified 
for  this  subcommittee  are  bound  to  persist. 

Thank  you  very  much. 

[Testimony  resumes  on  p.  283.] 

[The  prepared  statement  of  Mr.  Maisonpierre  follows:] 
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OP  THE 


RBINSDRAMCB  ASSOCIATION  OP  AMERICA 


Ny  nane  is  AndL^e  Hai3onpi«rre,  President  of  the 


Reinsurance  Association  of  Ame^'ica,  a  trade  association  of 
professional  reinsurers.    Our  member  companies  are  professional 
re    >urers  irincipally  engaged  in  the  business  of  assumin9 
property  and  casualty  (p/c)  reinsurance  and  are  either  domestic 
U.S.  companies  or  U.S.  branches  of  foreign  reinsurers  entered 
through  and  licensed  by  a  state.    Ai:  the  companies  are  subject 
to  the  regulatory  jurisdiction  of  the  various  states  in  which 
they  are  domiciled  or  licensed. 

We  appreciate  the  opportunity  to  address  the  dual  issue 
01  availability  and  af fordability  of  reinsurance. 

Reinsurance  is  essentially  an  insurance  transaction 
whereby  the  reinsurer,  for  a  premium,  agrees  to  indemiiify  the 
ceding  insurer  or  reinsured  against  all  or  part  of  the  loss  which 
the  latter  may  sustain  under  its  policies  of  insurance,    it  is 
often  described  as  the  insurance  of  insurance  companies  because 
it  provides  reimbursement  for  the  insurer's  losses  under  policies 
covered  by  th«  reinsurance  contract.    Reinsurance  is  purchased  by 
the  primary  or  excess  ceding  insurer  for  its  own  benefit  so  that 
i^  can  spread  its  risks  and  limit  its  own  liab-*ity  from  large  or 
catastrophic  losses.    The  usual  reinsurance  contract  does  not 
imolve  the  policyholder,  who  looks  only  to  i«-s  insurer  for 
defense  and  indemnity  aga:nst  loss. 
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Reinsurance  was  developed  to  provide  capacity  essential 
to  the  continued  growth  of  the  direct  insurance  industry.  In 
addition  to  capacity,  reinsurance  is  purchased  by  a  primary 
insurer  to  (1)  reduce  exposure  to  liability  on  particular  risks, 
(2)  protect  against  accumulations  of  losses  arising  out  of 
catastrophies,  (3)  reduce  total  liabilities  to  a  level 
appropriate  to  its  preniun  volume  and  capital,  (4)  rftduce 
exposure  to  certain  and  possibly  more  hazardous  liaes  ot  business 
or  alter  its  *nix"  of  business,  (5)  help  stabilize  operating 
results,  and  (6)  obtain  assistance  with  new  concepts  and  lines  of 
insurance. 

Reinsurance  contracts  are  shaped  to  meet  the  specific 
needs  of  th    ceding  insurer,  and  this  freec^om  of  contract  is  one 
of  the  basic  tenets  of  the  reinsurance  industry.    Despite  the 
fact  that  there  are  no  standard  reinsurance  contracts,  there  are 
two  basic  types  which  ^ce  used  and  adapted  to  accommodate  the 
buyer's  business.    A  reinsurance  treaty  is  a  broad  and  often 
automatic  agreement  that  covers  some  portion  of  a  particular 
class  or  classes  of  business,  i.e.,  the  ceding  insurer's  entire 
workers*  compensation  or  property  book  of  business.    In  contrast, 
a  facultative  agreement  covers  a  specific  risk  of  the  ceding 
insurer  and  requires  the  insurer  and  reinsurer  to  agree  on  terms 
and    jnditions  on  a  contract-by-contract  basis.    Both  treaties 
and  facultative  agreements  may  be  based  on  a  pro-rata 
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distribution  where  the  two  parties  share  proportionately  m 
premiums  and  losses.    The  agreements  may  also  be  written  on  an 
excess  basis,  where  only  the  losses  of  the  insurer  in  excess  of  a 
predetermined  amount,  known  as  the  "retention",  are  reinsured. 
It  must  also  be  noted  that  many  reinsurers  also  provide  direct 
excess  insurance  to  policyholders,  although  this  direct  business 
generally  represents  a  small  portion  of  a  professional 
reinsurer's  entire  book  of  business. 

The  1984  U.S.  property  and  casualty  reinsurance  market 
received  approximately  $11,3  billion  in  gross  premium.    Of  this 
amount,  $10.9  billion  was  for  reinsurance  assumed  and  $445 
million  for  direct  excess  insurance.    This  represented  less  than 
J>0^  of  the  total  net  premium  written  by  all  property  and  casualty 
companies.    However,  as  noted  telow,  the  reinsurance  industry 
today  absorbs  a  higher  percentage  of  total  losses,  and  this 
liability  requires  a  further  spread  of  risk  to  international 
reinsurance  markets.    Foreign  reinsurers  assume  a  significant 
portion  of  these  U.S.  risks  and,  indeed,  U.S.  insurers  paid  $1.3 
billion  more  in  reinsurance  premiums  abroad  in  1984  than  were 
received  by  U.S.  reinsurers  from  foreign  ceding  companies.  Much 
of  this  premium  going  abroad  is  paid  by  U.S.  reinsurers  to  spread 
their  own  risks,  and  these  contracts  are  called  "retrocessions". 

Since  reinsurers  indemnify  primary  and  excess  insurers 
for  losses  paid  under  their  direct  policies,  they  are  imperted  by 


261 


ERIC 


258 


-  4  - 

the  sane  legal  and  legislative  developments  affecting  property 
and  casualty  insurers.    Any  factors  increasing  t( e  frequency  or 
the  amount  of  losses  will  increase  the  reinsurer's  liability, 
although  the  effect  on  reinsurers  can  be  even  more  dramatic  than 
on  direct  writers.* 

The  insurance  industry's  enormous  and  still  expanding 
liability  in  the  casualty  area  under  general  liability  policies 
issued  in  the  past  has  had  and  will  continue  to  have  a  major 
influence  on  the  present  and  future  ability  and  inclination  of 
reinsurers  to  continue  to  expose  their  capital  and  surplus  in 
these  same  lines  of  insurance,  until  and  unless  ma^or  reforms  in 
both  the  policy  forms  and  the  civil  justice  system  take  place. 
Experience  on  current  and  past  policies  is  creating  current  and 
future  liabilities  of  such  unanticipated  magnitude  and 
unpredictable  nature  that  the  reinsurance  industry  finds  it 
almost  impossible  to  assess  its  present  total  responsibility. 

Insurance  policies  and  reinsurance  contracts  written  in 
the  1950 's  and  1960*s  for  relatively  low  premiums  are  now 
responding  pursuant  to  court  decisions  or  retroactive  legislation 
to  claims  which  were  never  anticipated  under  the  contracts.  The 
resulting  impact  on  reinsurance  has  been  traumatic. 

First,  these  unexpected  liabilities  as  well  as  other 
losses  are  draining  the  industry's  policyholders'  surplus  and 
hence  its  ability  to  provide  the  capacity  needed  m  all  lines  of 
reinsurance.    Second,  these  losses  have  highlighted  the  totally 

•  For  an  analysis  of  the  tort  system  and  of  the  proposa.^  for 
change,  see  Appondix  A. 
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unpredictable  nature  of  casualty  risks  and  the  liabilities  which 
they  create  and  how  these,  in  turn,  can  be  enlarged  by  the  courts 
and  by  legislators.    TaKer  together,  these  forces  are  likely  to 
discourage  the  reinsurance  industry  from  writing  risks  it  cannot 
understand,  rate  or  limit  with  any  certainty,    instead  it  will 
likely  commit  most  of  its  available  capacity  to  product  lines 
providing  some  profit  potential.    a&  a  matter  of  fact,  a 
reinsurer  will  need  to  adopt  this  behavior  if  it  wants  to  remain 
solvent.     It  must  do  so  for  the  benefit  of  all  of  its  client 
companies  and  its  shareholders. 

As  mentioned  above,  the  reinsurance  industry  is  today 
absorbing  losses  from  primary  insurers  disproportionate  to  the 
amount  of  premiums  received.  As  the  following  chart  comparing 
the  ratio  of  loss  and  loss  adjustment  expenses  to  premiums  fur 
reinsurers  and  insurers  shows^  this  is  a  relatively  recent 
development: 

Reinsurers  Insurers 


1980  75%  75% 

1981  76%  77% 

1982  80%  80% 

1983  85%  81% 

1984  103%  88% 


This  supports  the  contention  that  changes  in  the  civil 
:)ustice  environment  and  the  interpretation       the  courts  of 
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insurance  contracts  in  wciys  never  anticipated  by  the  insurance 
industry  havs  had  considerably  worse  impact  on  reinsurers  than  on 
the  primacy  companies.    Note  that  in  the  early  1960'sr  it  was 
common  for  a  reinsured  company  to  offer  $5  million  or  $10  million 
coverage  limits  to  a  policyholder  but  retain  only  $50^000  to 
$100,000^  respectively.    All  losses  in  excess  of  those  retentions 
were  then  intended  to  be  absorbed  by  reinsurers.    However^  since 
it  was  expected  that  the  reinsureds  retention  would  suffice  to 
cover  the  majority  of  losses r  the  reinsurance  premium  paid  was 
relatively  small. 

What  hasr  in  factr  happened  is  that  the  retention  limits 
of  the  reinsureds  have  been  pierced  with  unexpected  frequency  in 
3ust  about  all  lines  of  business.    The  result  is  that  reinsurers' 
past  and  future  liabilities  on  these  contracts  are  likely  to 
exceed  the  premium  received »  plus  all  the  investment  income 
earned  on  the  premium. 

The  traditional  general  liability  insurance  contract 
leaves  the  insurer  exposed  to  claims  filed  many  years  after  the 
insurance  policy  has  expired  since  the  contract  provides  for 
coverage  of  any  loss  occurring  during  the  policy  period 
irrespective  of  when  tne  loss  is  reported.    Certain  exposures » 
particularly  in  the  toxic  tort  area,  are  particularly  susceptible 
to  this  latency  factor  which  is  generally  referred  to  as  the 
•long  tail'. 


o  264 

ERIC 


261 


-  7  - 

Although  this  delay  in  reporting  creates  serious 

problems  for  all  insurers,  there  is  a  marked  difference  in  loss 

development  patterns  between  reinsurers  and  primary  insurers  as 

sununarized  in  the  table  below.    The  major  reason  for  these 

differences  lies  in  the  retention  feature  of  excess  of  loss 

reinsurance,    since  many  claims  are  not  valued  at  ultimate  cost 

initially,  the  primary  insure*.'  may  not  report  such  claims  to  his 

reinsurer  until  considerable  time  has  passed  because  the  initial 

reserve  is  within  the  primary  insurer's  retention.    The  relative 

development  is  much  larger  for  the  reinsure c  than  the  primary 

insurer  since  the  primary  insurer's  net  loss  on  any  particular 

claim  is  limited  for  annual  statement  purposes  to  its  retention. 

In  addition  the  primary  claim  department  has  more  direct  control 

over  the  administration  and  adjudication  of  each  claim. 

PERCENTAGE  OP  ULTIMATE  LOSSES 
Ist  Year  4th  Year 

Reinsurer      Primary        Reinsurer  Primary 

Automobile  Liability  35%  80%  80%  100% 

General  Liability 

(incl.  asbestos)  3%  50%  20%  85% 

Medical  Malpractice  2%  45%  20%  90% 

Workers'  Compensation         15%  75%  40%  95% 

Source:    1984  Best's  Casualty  Loss  Reserve  Development  (for 
Primary  only) 
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This  delay  creates  na^or  problems  /or  reinsurers  in  the 
anticipation  of  losses  and,  the  consequent  rating  of  future 
business  on  the  basis  of  accurate  loss  information.    For  the  past 
several  years  we.  The  Reinsurance  Association  of  America,  have 
been  conducting  studies  in  reinsurance  loss  development  trends. 
In  recent  years,  loss  development  factors  have  become  larger. 
With  few  exceptions,  each  year's  additional  Information  has 
proved  pi.«vious  loss  development  patterns  to  have  been  optimistic. 

Some  of  the  factors  that  have  contributed  to  these 
changing  loss  development  patterns  are: 

1.  Automobile  Liability  —  Development  is  influenced  by 
such  things  as  the  rising  costs  for  medical  expenses 
under  unlimited  no-fault  benefits,  changes  in  the  guest 
statutes,  changes  from  contributory  to  comparative 
negligence,  and  changes  in  social  attitude  that  have  an 
inflationary  effect  on  settlements. 

2.  General  Liability  —  Similar  effects  for  General 
Liability  exist  with  respect  to  changes  in  loss 
development  patterns.    These  include  changes  from 
contributory  to  comparative  negligence,  'social 
inflation",  and  medical  expense  inflation.     In  addition, 
retention  changes  (which  also  affect  Automobil'* 
Liability)  can  have  some  effect  on  the  emerging  patterns 
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of  loss  development.    Mix  of  business  may  also  be  a 
factor  since  General  Liability  includes  product 
liability  and  other  professional  liability  insurances. 
As  contributing  companies  may  have  changed  their  mix  m 
more  recent  years,  such  changes  will  also  have  an  impact 
on  the  development  patterns. 
3.      Workers'  Compensation  —  workers'  Compensation 

experience  is  a  function  of  both  indemnity  and  medical 
costs.    Medical  costs,  as  noted  above,  have  been 
increasing  and  therefore  the  impact  of  such  increases 
will  have  an  effect  on  the  emerging  patterns  of 
development.    In  addition,  new  developments  in 
occupational  disease  may  have  an  impact.     Also  affecting 
Workers'  Compensation  are  changes  m  remarriage, 
mortality  assumptions,  and  retroactive  law  changes,  in 
particular,  mortality  assumptions  on  catastrophically 
injured  cases  may  have  been  optimistic.  Liberal 
interpretations  by  Workers'  Compensation  administrative 
authorities  may  also  be  a  factor,    it  is  also  possible 
that  increased  xegal  representation  may  influence 
ultimate  losses  and  consequently  the  loss  reserve 
development  patterns,    in  the  workers'  Compensation  line 
over  the  past  few  years,  however,  there  has  been  litte 
deterioration.    A  possible  «  xplanation  of  this  seeming 
stability  may  be  the  recent  .mposition  by  reinsurers  of 
more  stringent  reporting  requirements  m  combination 
with  coverage  restrictions  under  late  reporting  clauses. 
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This  list  of  possible  explanations  i.s  not  exhaustive, 
but  it  does  provide  a  partial  explanation  £or  the  trends  we  have 
observed.    The  trends  during  the  1970's  and  early  1980*s  are 
obvious.    The  Implications  for  the  rest  of  the  1980*s  are 
uncertain.    In  particular,  reserving  for  latent  injury  and  common 
cause  cases  will  be  challenging  In  an  envlronioent  of  changing 
judicial  interpretations  of  liability.    Further  influencing  the 
factors  will  be  the  continuing  growth  of  loss  adjustment  expense 
In  most  lines,  but  especially  in  General  Liability. 

It  is  no  accident  that  the  lines  of  Insurance  which  are 
the  slowest  to  develop  —  the  long  tall  lines  —  are  the  ones 
creating  the  worse  problems  for  reinsurers.    For  instance,  under 
workers'  compensation,  at  the  end  of  the  first  year  of  a  policy, 
reinsurers  are  aware  of  only  15%  of  the  losses  Incurred  under 
that  policy.    By  the  end  of  the  second  year  this  increases  to 
25%.    By  the  eighth  year,  we  still  know  of  only  60%  of  ultimate 
losses.    The  pattern  is  worse  in  the  general  liability  area  — 
even  excluding  identifiable  asbestos  losses.    In  that  line,  by 
the  end  of  the  first  year  we  know  little  more  than  5%  of  ultimate 
lorses,  30%  by  the  ena  of  the  third  year  and  by  the  eighth  year 
60%.    It  is  not  until  the  thirteenth  year  that  we  know  of  75%  of 
the  losses  that  will  arise  and  we  slowly  hear  of  the  remainv'er  of 
the  losses  over  the  next  two  decades. 
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Assuming  no  change  in  the  future  loss  development 


pattern,  the  majority  of  losses  on  reinsurance  contracts  covering 
general  liability  exposures  issued  in  1985  will  not  be  known  to 
the  reinsurers  until  1993;  and,  by  the  end  of  the  century,  there 
will  still  be  large  amounts  oi  losses  not  known  by  the 
companies.    Note  that  these  losses  will  be  adjudicated  in  the 
social,  judicial  and  economic  environment  which  will  then  prevail 
but,  the  premiums  to  pay  those  losses  must  nevertheless  all  be 
collected  in  1985. 


complexity  of  the  different  coverages  making  final  determination 
of  a  reinsurer's  ultimate  liability  in  a  single  risk  extremely 
difficult.    Consider  one  reinsurer's  potential  involvement  at  the 
KinBuc  Superfund  site,  where  95  plaintiffs  are  suing  667 
defendants  for  personal  injury  and  property  damage  caused  by 
exposure  to  hazardous  substances  disposed  of  at  the  site.  This 
reinsurer  has  identified  137  involvements  to  date.     If  the 
exposure  period  is,  say  only  10  years,  those  667  defendants  may 
trigger  thousands  of  policies.    The  reinsurer  with  137 
involvements  must  review  10  years  of  policies  and  contracts  just 
to  check  on  coverage.    At  another  Superfund  site,  this  same 
reinsurer  found  85  involvements  in  a  suit  filed  against  190 
defendants.    This  particular  reinsurer  has  located  involvement  in 
250  additional  sites,  each  of  which  could  give  rise  to  a  similar 


Finally,  it  is  important  to  note  the  potential  for 
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litigation  pattern.    The  lengthening  c^evelopment  patterns  and  the 
recently  emerging  areas  o£  unanticipated  liability  have  made  it 
difficult  for  reinsurers  to  properly  price  the  protection  they 
offer. 

Is  it  any  wonder  then,  that  the  reinsurance  industry's 
underwriting  experience  over  the  past  several  years,  has  been 
atrocious?    The  industry's  combined  ratio  has  shown  a  worsening 
in  each  of  the  past  five  years;  as  the  following  table  shows: 


Year  U.Sr  Reinsurance  Combined  Ratio 

1984  133 

1983  119 

1982  114 

1981  108 

1980  107 


A.  N.  Best  -  1984  Reinsurance  Results. 

What  is  also  particularly  disturbing  is  that  this 
operating  loss  in  1984  fat  exceeded  investment  income.    As  a 
result,  the  reinsurance  industry  sustained  a  7%  decline  in 
policyholder's  surplus  despite  a  large  infusion  of  new  capital  in 
the  industry.    A.  H.  Best  not.es  that  'the  reinsurers  postec  a 
negative  14%  return  on  surplus*  in  1984,  as  compared  to  a  3% 
negative  return  for  the  total  property/casualty  industry.  Best 
further  notes  that  today,  the  ratio  of  Net  Liabilities  to  Surplus 
for  the  reinsurance  industry  exceeds  that  of  the  industry  average. 
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What  this  all  means,  of  course,  is  that  the  U.S. 
reinsurance  industry's  capacity  has  diminished  substantially  at  a 
time  when  the  need  of  our  growing  economy  for  insurance  has 
increased.    It  should  be  noted  that  the  decrease  in  capacity  of 
the  U.S.  reinsurance  industry  coincides  with  a  review  of  the 
continued  participation  in  the  U.S.  insurance  and  reinsurance 
markets  by  Lloyds  and  other  alien  c'><npanies. 

What  about  the  future?    Availability  of  an  adequate 
reinsurance  market  depends  on  two  factors: 

1.  The  ability  of  the  U.S.  reinsurance  industry  to  buxld  up 
an  adequate  policyholder  surplus  base  to  sustain  growth. 

2.  A  change  in  the  civil  justice  environment  in  ^hich 
reinsurers  must  operate. 

Surplus  growth  can  come  from  two  sources.    One,  is  the 
funneling  of  outside  capital  into  the  reinsurance  industry.  The 
well  established  companies  have  been  successful  in  the  past 
several  months  in  attkracting  new  capital  either  through  an 
infusion  of  capital  funds  from  a  parent  or  through  the  floating 
of  stock  issues.    This  certainly  demonstrates  faith  in  the 
ability  of  the  reinsurance  industry  to  come  out  of  its  slump  and 
return  to  a  profitable  state.    Not  all  reinsurers  have  been  that 
fortunate,  however,  and  some  have  served  notice  of  intention  to 
either  quit  writing  reinsurance  altogether  or  to  limit  their 
diminished  capacity  to  the  more  certain  lines  of  reinsurance. 
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However^  even  those  reinsurers  with  adequate  capacity 
will  funnel  their  resources  in  those  lines  which  provide  a 
certain  degree  ot  predictability.^  Predictat . ility  is  essential 
to  insurance  pricing  and  it  should  be  noted  will  be  substantially 
enhanced  once  the  new  CGI*  contract  forms  developed  by  the 
Insurance  Services  Office  are  approved  by  state  regulators. 


product  lines,  at  affordable  ratesr  wilX  depend  on  the 
restructuring  of  our  civil  justice  system,    we  are  encouraged  by 
the  careful  and  objective  review  which  the  Senate  Commerce 
Committee  is  giving  to  this  issue  and  we  urge  the  House  Energy 
and  Commerce  Committee  to  do  likewise,    we  believe  that  the  tort 
system  must  provide  a  fair  balance  and  until  such  a  balance  is 
restored,  the  problems  which  have  been  identified  for  this 
subcommittee  are  bound  to  persist. 


Ultimately,  the  availability  of  reinsurance  in  critical 


269 


APPENDIX  A 


AH  AWALYSIS  Of  THE  TORT  SYSTEM  AND 
PROPOSALS  FOR  CHANGE 


I.     THE  TORT  SYSTEM 

The  tort  system  entails  three  interrelated  purposes- 
individual  justice,  deterrence  of  wrongful  conduct  and 
compensation,    it  is  adversarial  with  remedies  tailored  tn  the 
individual.    Classic  tort  theory  requires  for  the  plaintiff  to 
recovery  that  he  prov  by  a  preponderance  of  evidence  that 
Identified  defendant  oweo  him  a  duty  of  care  and  that  the 
defendant  failed  to  meet  this  duty  and  tnereby  caused  the  harm 
?Vf!?v*^  plaintiff.    Restatement  (Second)  of  Torts  $282 

(1965).     importantly,  even  classic  notions  of  "strict  liability" 
entail  some  judgment  as  to  the  character  of  the  defendant's 
behavior.    Courts  normally  balance  "risks  against  utility'  of 
conduct  in  "strict  liability-  caser.    AX»v,  cases  of  product 
design  and  warring  entail  consideration  of  the  reasonealeness  of 
the  manufactu.er  r  conduct. 

The  tort  system's  procedural,  substantive  and  evidentiary 
rules  -  necessary  *jr  a  -fair'  individi;al  outcome  -  are  time 
consuming  and  expensive  for  the  part^^^8  and  taxpayers.  However, 
the  quid  pro  quo  *    that  a  si    .  :aful  plaintiff  may  obtain  a 
generous  recovery.    Damages  i .ciude  compensation  for  pest  ind 
future  economic  loss  and  compensation  for  non-economic  losses 
such  as  pain  and  suffering.    Also,  the  plaintiff  may  recover 
punitive  damages  with  the  aim  of  punishment  and  deterrence. 
Lastly,  recovery  is  allowed  without  ev.  snce  of  comp'-nsation  from 
collateral  sources  such  as  insurance  pc*ic<es,  workers 
compensation  or  other  benefit  plans.    Thus,  the  tort  plaintiff 
enjoys  recovery  without  formal  cap  or  limit. 

Increased  technological  complexity  and  the  increased  ability 
of  science  to  suggest,  if  not  confirm,  causal  relationships 
between  certain  ailments  and  exposure  to  certain  substances  is  in 
largfe  part  restM^nsible  for  the  crisis  that  has  developed  within 
the  tort  system,    in  situations  of  long  latency  ,2ise-se, 
unidentifiable  defendants,  or  lack  of  proof  of  fault,  some  courts 
have  expanded  clas'  Ic  tort  theory  to  allow  rtcovery  where  none 
would  have  been  allowed.    Strict  liability  theories  are  being 
expanded  and  recovery  allowed  in  situations  not  prev\;usly 
contemplated.      Increasingly  courts  are  allowing  recovery  against 

innocent"  defendants  where  the  actual  person  at  fault  cannot  be 
determined. 
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strict  Liability;    Ond«r  classic  tort  theory  a  p«rsop  is 
^labla  aven  whara  dua  cara  was  exarciaad  if  th«  product  roduced 
navarthaleva  containad  an  anreaaonably  dangerous  aspect ,  or  if 
tha  nature  of  the  defendant's  activity  was  unreasonably 
dangerouB,  Reatatanent  (Second)  of  Torta  S402A.    Notions  of 
strict  1 lability r  however r  are  expanding  in  terns  of  the 
actlvltiaa  and  products  to  vhich  the  theory  is  being  applied. 
CoBpensation  for  Injury  froa  Exposure  to  Haxaids;    Report  of  the 
Ad  HOC  Business  Council  on  Injury  Cqwpen'satlon  >  U.  S.  Chamber  of 
Commerce  (1985)  at  51,    Products  and  activities  formerly  subject 
to  a  regligence  standard  are  being  subject  to  strict  liability 
standards,    ^ore  industries  are  being  held  to  standards  of  care 
higher  than  that  of  reasonableness.    This  is  a  result  of 
increased  complexity  of  industry  and  products. 

Certain  defenses  formerly  allowed  in  strict  liability  cases 
are  not  recognised  by  some  courts.    For  example r  manufacturers r 
even  in  strict  liability  cases,  had  been  able  to  rely  on  the 
state  of  the  art  defense.    No  manufacturer  would  be  held  liable 
for  harm  caused  by  conduct  or  products  that  could  not  have  been 
anticipated  under  state  of  the  art  knowledge.    Recently,  however r 
some  courts  have  essentially  turned  to  a  concept  of  absolute 
liability,    Beshada  v,  Jobns-MansvJ  ll;e  Products  Corp,>  447  A,  2d 
539  (N,J,  19B2)i  Ellmore  v^,  Owens  IXlinois>  No.  65  374  (Mo,  July 
17r  1984)  (en  banc);  Hayes  v,  Ariens,  391  Mass,  407,    Despite  the 
fact  that  the  New  Jersey  Supreme  Court  has  retreated  somewhat 
from  its  holding  in  Beshada  in  a  non-asbestos  case  (Peldman  v. 
Lederle  LabSr  479  A, 2d  374  (N,  J,  3^*84)),  the  issue  ol 
availability  of  the  state  of  the  art   defense  remains  at  best 
unclear.    The  policy  reasoning  of  Beshada  is  available  in  future 
cases  anytime  a  court  believes  that  as  between  an  "innocent" 
plaintiff  and  an  "innocent"  defendant,  it  is  fairer  that  the 
plaintiff  should  recover. 

Onidentif iable  Defendant;    A  second  area  in    nich  the 
ccurts  have  eased  classic  notions  of  proof  based  on  increasing 
societal  complexity  is  where  the  party  allegedly  «.c  fault  is  not 
identifiable.    This  problem  of  proof  has  most  often  developed  in 
long  latency  uisease  cases,  including  those  involving  DES  and 
asbestos.    Courts,  in  an  effort  to  provide  recovery,  have 
developed  several  theories  to  overcome  the  burden  of  proving  the 
identity  of  the  defendant  that  actually  ca  '  ed  the  harm 
including:    conscious  parallel  conduct  as    igreement"  among 
defendants  in  marketing  of  products,  Bichlo.  v,  Eli  Lilly  k  Co, , 
55  N,Y.  2d  571,  436  N,E,  2d  182  (1982)  (DES  case)|  concert  of 
action  by  express  or  tacit  agreement.  In  re  Beverly  Hills  Fire 
Litigation,  686  P,2d  385  (6th  Cir.  1982) j  enterprise  liability 
making  each  manufacturer  jointly/severally  liable  for  injuries 
caused  by  adherence  to  an  industry-wide  standard.  Hall  v.  E.I.  i^'i 
Pont  dr  ^!8mours  k  Co.,  345  P.  Supp.  353  (E.D.  N.Y."rTT2)  (usually 
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applied  where  only  small  number  o£  manufacturers  in  industry); 
and  narket  share  liability,  a  policy  decision  that  as  between' 
innocent  plaintiff  and  manufacturer  the  loss  should  be  spread 
among  members  of  the  industry  and  the  public,  Sindell  v.  Abbott 
Labsr  163  Cal.  Rptr.  132,  607  P. 2d  i24,  cert,  denied,  449  U.S. 
917^(1980)  (DBS).     

proof  of  causation;    A  third  area  where  courts  and 
commentators  are  entertaining  a  tendency  toward  expanding  classic 
concepts  of  liability  oecause  of  long  latency  and  complex  but 
unresolved  scientific  questions  is  in  proof  of  causation. 
Judicial  decisions  concerning  the  appropriateness  of  the  use  of 
epidemiological  evidence  to  prove  causation  are  mixed.    See  cases 
discussed  in  J.  McElveen  and  P.  Eddy,  Cancer  and  Toxic 
Substances:    The  Problem  of  Causation  and  the  Use"^ 
Epidemiology,  33  dev.  St.  L.  Rev.  29  <i^fli-ft^\.    However , 
coiomentators  are  calling  for  admission  of  such  studies  into 
evidence.    There  have  been  numerous  legislative  proposals  that 
would  permit  recovery  based  on  probabilities  of  causation  derived 
from  epidemiological  studies.    See,  e^, ,  S.  1483  97th  Cong.,  1st 
Sess.  (198':  (compensation  for  nuclear  testing)  S.  1483  initially 
would  have  created  a  presumption  of  causation  if  the  individual 
worked  or  lived  in  an  'affected  area'  for  a  time  and  had 
developed  cancers  identified  by  an  Advisory  Panel  as  being 
related  to  the  radiation  hazards.    Both  the  Black  Lung  Benefits 
Act,  30  U.S.C.  55901-945  (1976  Supp.  V  1981),  and  the 
Longshoremen and  Harbor  Workers'  Compensation  Act  provide  for 
coverage  presumptions.    In  effect  these  presumptions  shift  the 
burden  of  proof  to  the  defense  to  demonstrate  that  its  product  or 
coniuct  could  not  have  caused  the  harm  alleged. 

Dee^  Pocket  Theory  of  Recovery;    More  directly  involving 
insurers,  the  courts,  in  long  latency  disease  cases,  have  shown  a 
tendency  to  interpret  insurance  contracts,  despite  the  contract's 
wording,  in  a  manner  so  as  to  broaden  coverage.    Various  theories 
have  been  developed  to  expand  coverage  under  'occurrence'  based 
policies.    Kt  best  there  is  much  confusion  over  when  an 
occurrence  takes  place  in  long  latency  disease  cases.  Some 
courts  hold  that  terms  such  as  'bodily  injury,  sickness  or 
disease'  as  'occurrences'  are  ambiguous  in  the  context  of  latent 
or  cumulative  diseases  and  thus  interpret  them  adversley  to 
insurers.    Keen  v.  Ins.  Co.  of  North  America,  667  F.2d  1034  (D.C. 
Cir.),  cert,  denied  455  U.S.  1007  (1982)  (triple  trigger 
'occurrence"  of  bodily  injury  during  exposure,  exposure  in 
residence  and  manifestation);  Zurich  Tns.  Co.  v.  Ray mark 
Industies,  Inc.,  Slip  Op.  No.  78  L  87ta  (Cir.  Ct.  Cook  County 
111.,  Sept.  28,  1983)  (double  trigger  'occurrence'  upon  exposure 
in  residence  and  manifestation).    Some  courts,  however,  use  the 
manifestation  rule,  Eagle-Picher  Industries,  inc.,  v.  Liberty 
Mutual  Ins.  Co..  682  F.  2d  12  (ist  Cir.?.  cert,  denied,  Froude  v. 
Eagle-Picker ,  Industries,  Inc.,  103  S.Ct.  TfT?  (175317 


-3- 


272 


Similarly^  where  there  has  been  progressive  property  damage^ 
some  courts  hold  that  insurers  are  liable  pro  r&ta  £or  the  entire 
period,    Gruol  Construction  Co.  v.  insurance  co.  of  North 
America,  li  wasn.  App.  €32,  524  P.  2d  42/  (1974).  Others, 
however,  hold  that  the  'occurrence*  takes  place  when  the  bamage 
has  rendered  property  'defective*.    Bartholomew  v.  Insurance 
Company  of  North  America,  502  P.  Supp.  246  (D.RI,  1980) ,  at?' d. 
sub  nom.  Bartholomew  v.  Appalachian  Ins.  Co.,  655  P,?d  27  (1st 

ctftt^sit: 

The  courts  have  also  shown  a  tendency  to  ignore  pollution 
exclusions.    Negligent  selection,  design  or  construction  of  a 
dumpsite  or  failure  to  clean-up  may  mean  pollution  damage  is  not 
excludedl.    Price  v.  Selected  Risk  Ins.  Co.,  doc.  no.  L-69122-60 
(N.J.  Super.  Ct.,  Feb.  26,  1962).    The  "sudden  and  accidental* 
exception  to  the  pollution  exclusion  has  essentially  been 
expanded  so  as  to  interpret  the  pollution  exception  out  of 
existence,    where  the  resulting  pollution  damage  is  merely 
unforeseen  or  unintended  and  thus  *accidental*  courts  will  find 
against  exclusion.    Jackson  Township  Municipal  Utilities 
Authority  v.  Hartford  Accident  fc  Indemnity  Co.,  186  N.J.  Super. 
156,  451  A . 2d  990  (Super  ct.  1982);  Farm  Family  Mutual  Ins.  Co. 
V.  Baqley,  64  A.D.  2d  1014,  409  N.Y.^.  2d  294  (4th  Dept.  1^7d); 
Grand  River  Lime  Co.  v,  Ohio  Casualty  ins.  Co.,  J2  Ohio  App.  2d 
178,  N.E.  2d  360  (197751 

Similarly,  on-site  clean-up  exclusions  are  igrored  where 
clean-up  is  required  to  prevent  damage  to  third  parties.  Bankers 
Trust  Co.  V.  Hartford  Accident  and  Indemnity  Co . ,  518  F.  Supp. 
371  (S.D.  N.y.  1981).     InsUiTers  may  also  be  liable  for  statutory 
penalties  imposed  for  d«lciy  in  clean-up  activities  if  the  penalty 
is  the  result  of  dilatory  or  *bad  faith*  non-cooperation  by  the 
insurer.    Kutscher's  County:  Club  Corp.  v.  Lincolns  Insurance 
Corp.,  464  N.y.S.  2d  136  (Sup.  Ct.  1983). 


Analysis  of  the  tort  system  must  begin  with  identifying  its 
purposes.    Fundamentally,  the  tort  system  is  intended  to  place 
liability  for  harm  on  the  party  responsible  for  the  harm.  Where 
a  plaintiff  cannot  recover  because  there  is  no  wrongdoer  or  none 
can  be  identified,  denial  of  recovery  is  appropriate.    The  system 
was  not  des'.gned  to  provide  recovery  in  such  situations.  A 
review  of  classic  tort  recovery  according  to  fairness  and 
predictabilit    criteria  leads  to  the  conclusion  that  the  tort 
system  provides  a  fair  means  of  individualized  recovery  within 
the  circumstances  it  was  designed  to  meet. 


II. 


CRXTBRIA/TORT  SYSTEM 
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However,  tone  segments  of  society  believe  that  certain 
individuals  should  be  allowed  tort  recovery  in  circumstancer  not 
contemplated  under  classic  tort  theory.    The  result  is  a  disjoint 
in  the  system  th&t  is  harmful  to  society  as  a  whole. 

Commentators  have  applied  the  following  criteria  to  recovery 
systems  in  an  effort  to  evaluate  adequacy  in  relation  to  purpose: 


Fairness  to  society  as  a  whole 
.    Fairness  co  individuals 
timeliness 
.  efficiency 

amount  of  compensation 
consistency  of  result 
predictability  of  frequency  and  amount  of  recovery 


Application  of  these  criteria  to  the  classic  tort  system  reveals 
the  following: 

Fairness/Access;    Use  of  a  "discovery  rule'  statute  of 
limitations  rather  than  a  date  of  injury  rule  is  appropriate  for 
long  latency  harm.    Statutes  of  repose  may  bar  some  claims,  but 
they  are  essentially  fair.    Proof  becomes  more  difficult  over  the 
passage  of  time.    At  some  point  proof  of  facts  becomes  so  costly 
and  questionable  as  to  preclude  hearing  the  case  within  the  tort 
system. 

Identifying  Defendtint/Causation;    Access  to  the  tort  system 
may  be  precluded  where  the  plaintiff  cannot  identify  the 
defendant  or  prove  causation.    However,  under  the  fault  based 
system  denial  of  access  is  appropriate.    Compensation  under  such 
circumstances  is  not  contemplated,  except  in  very  limited 
circumstances  under  classic  tort  law. 

Insufficient  Recovgy;    Access  may  be  danied  where  alleged 
damages  would  not  cover  the  expenses  or  time  spent  in  bringing  an 
action.    Even  wit^  a  contingency  fee  arrangement  recovery  may  not 
be  sufficient  to  stake  the  effort  worthwhile. 

Tiy liness/Bf f iciency ;    With  an  emphasis  on  proving 
indi/idual  liability  and  damages,  the  tort  system  is  neither 
prompt  nor  inexpensive.    Trials  are  lengthy.    Costs  and 
attorneys*  fees  are  high.    Even  where  parties  reach  settlements, 
often  much  effort  is  spent  on  evaluating  technical  complexities 
of  a  ca^e.    However,  this  aspect  of  the  tort  system  is  the  orice 
paid  fr     the  potential  o^  large  recoveries,  including  pain  and 
suffering,  and  in  some  cases,  punitive  damages. 

Amount  of  Recovery;    Plaintiffs  receive  economic  damages 
without  reduction  of  benefits  received  from  collateral  sources. 
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Iwe  rationale  is  that  the  defendant,  because  he  xs  at  fault, 
should  pay  the  full  damages  caused  by  his  wrong.     In  addition, 
tort  law  provides  damages  for  pain  and  suffering.    These  damages 
are  also  justified  by  the  defendant's  fault.    The  defendant 
should  be  responsible  for  compensation  of  all  harm  he  caused, 
even  if  it  is  not  readily  susceptible  of  economic  evaluation.  If 
the  defendant's  conduct  is  determined  to  be  sufficiently 
aggregious,  punitive  damages  may  be  awarded.    The  tort  system 
thus  may  award  damages  far  in  excess  of  actual,  net  economic 
compensitory  loss, 

Consi«tency:    Given  the  variety  of  state  rules  of 
liability,  results  in  tort  cases  vary  substantially.    There  are 
further  uncertainties  inherent  in  a  system  dependent  on  juries 
and  attorneys. 

Insurability;    The  lack  of  consistency  in  result  means  that 
the  tort  system  is  less  amenable  to  actuarial  development  of  risk 
of  loss.    Even  if  tort  theories  were  to  remain  relatively  stable, 
the  unpredictability  in  award  amounts,  particularly  pain  a;»d 
suffering  amounts,  makes  it  more  difficult  to  predict  risk  thin 
for  a  system  where  benefits  can  be  objectively  quantified. 

The  inherent  lack  of  predictability  is  exacerbated  by  the 
recent  expansion  of  tort  liability  and  recovery  theories  that,  at 
best,  create  confusion  in  the  effort  to  predict  case  results  and 
award  amounts.    These  changes  in  tort  law  are  the  result  of 
attempts  to  al«.er  the  system  to  allow  recoveries  where  none  had 
been  previously  intended.    The  tendency  has  been  to  reduce  the 
burdens  of  proof  and  ease  recovery  for  plaintiffs  who  otherwise 
would  have  no  cause  of  action.    Much  of  the  change  is  the  result 
of  long  latency  harm  caused  by  products  and  pollution. 

Classic  tort  rules  concerning  proof  of  fault,  identity  of  the 
defendant,  proof  of  causation,  and  insurance  contract  coverage 
have  been  broken  by  the  courts  to  allow  recovery.    The  result  is 
on  unpredictable  system  where  plaintiffs  remain  entitled  to 
receive  individual  compensation  without  limitation,  but  enjoy 
relaxed  burdens  of  proof  more  appropriate  in  a  no-fault  system. 
The  tort  system  is  in  flux,  but  only  in  one  direction: 
increasing  potential  liability. 


Proposals  for  change  generally  fall  into  three  categories, 
depending  on  the  particular  aspect  of  the  system  focused  on:  1) 
increasing  judicial  resources;  2)  alternative  dispute  resolution; 
and  3)  alteration  oL  procedural  and  substantive  rules  of  law. 


III,     PROPOSAIS  FOR  CHANGE 
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Thost  Interested  in  rtducing  the  expense  and  delay  o£  the 
tort  system  argue  that  more  resources  are  needed.  Increased 
numbers  of  judges  and  court  personnel  are  necessary,  it  is 
argued,  to  ^eep  pace  with  the  increased  legitimate  litigation 
demands  of  a  growing  population.    Such  propo£*i3,  however,  lack 
merit.    Judicial  resources  have  been  increasea.    The  result  has 
simply  been  increased  procedural  complexity.  Moreover, 
irctv^asing  judicial  resources  has  done  little  to  promote  fairness 
or  consistency  and  thus  predictability  in  result,  indeed, 
ire i.d2 sing  the  number  of  judges  would  tend  to  increase 
i.iconsistency  and  thus  reduce  insurability.    Certainly  this 
pioposal  could  do  little,  if  anything,  to  cure  recent  distortions 
of  classic  tort  law. 

The  need  for  reduction  in  time  and  expense  of  litigation  has 
led  others  to  argue  for  alternative  means  of  dispute  resolution. 
However,  the  axperience  of  many  in  the  use  of  "binding" 
arbitration  is  that  the  non-judicial  procedures  begin  to  grow 
more  complex  coming  to  duplicate  the  procedures  they  were 
intended  to  replace.    Moreover,  alternative  dispute  resolution 
cai.  be  counter-productive,  merely  adding  another  layer  to  the 
litigation  process.    Dissatisfied  parties  often  seek  further 
redress  in  the  court  system.    Accordingly,  rather  than  serving  aa 
an  answer  to  abuses  of  tort  litigation,  alternative  dispute 
resolution  may  increase  opportunities  for  abuse. 

The  third  broad  area  for  proposed  change  is  alteration  in 
procedural  or  substantive  law.    procedural  changes  could  result 
in  easing  the  time  and  expense  pressures  of  litigation.  Por 
example,  procedural  rules  could  be  enacted  that  would  require 
more  than  mere  notice  pleading.    Fewer  unmeritorious  cases  would 
be  aliov3d  beyond  the  pleading  stage.    Discovery  in  a  les 
surviving  dismissal  could  be  much  more  strictly  limited.    The  use 
of  summary  judgments  might  be  expanded,  and  jury  selection 
procedures  could  be  curtailed. 

Again,  however,  such  procedural  "tinkerings"  with  the  system, 
while  they  might  reduce  time  and  expense  of  litigation,  would  do 
little  to  curb  recent  distortions  in  substantive  tort  law 
designed  to  '  llow  recovery  to  persons  who  otherwise  would  fall 
outside  the  b/stem.    Because  much  of  the  crisis  surrounding  the 
current  tort  system  flows  from  expansion  of  substantive  rules  of 
tort  law,  the  focus  for  change  to  develop  predictability  and 
fairness  cf  outcome  must  be  substantive.    A  balancing  should  be 
made  between  recovery  systems  which  focus  on  individu*»l  fault  and 
those  intended  to  provide  recovery  where  fault  is  not  provable. 

Consideration  of  tort  reform  must  include  a  societal 
perspective,    as  discuLsed  above,  under  classic  tort  law,  it  was 
deemed  fair  that  the  plaintiff  meet  certain  burdens  of  proof  to 
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allow  individual  recovery  including  compensation  for  non-economic 
loss.    By  focusing  on  individual  loss,  however,  in  an  effort  to 
be  fair  to  individuals  suffering  loss  but  unable  to  meet  tne 
classic  burdens  of  proof,  the  courts  have  altered  the  system 
unfairly  to  society  as  a  whole.    The  system  has  become  too  costly 
and  unpredictable.    Thus,  before  fundamental  changes  can  be 
evaluated  according  to  the  criteria  above,  three  basic  questions 
must  be  answered:    who  is  to  be  compensated,  from  whom  is 
compensation  to  come  and  what  amount  of  compensation  is  to  be 
paid?    If  the  answers  to  these  questions  are:     those  who  can 
prove  harm  through  fault  of  another,  those  who  caused  the  harm, 
and  full  recovery  of  all  los   >s  caused,  then  the  traditional  tort 
system  is  adequate  under  the  criteria  applied.    But  if  the  first 
answer  is  changed  to  include  all  those  who  are  harmed,  the  tort 
system  is  an  inappropriate  compensation  mechanism. 

A  balancing  of  society's  interest  with  that  of  the  individual 
should  argue  against  the  expansion  of  the  fault-based  tort  system 
to  provide  unlimited  recovery.    Apparently  society,  or  at  least 
the  judiciary,  has  decided  to  expand  the  universe  of  those  who 
may  obtain  compensation  to  victims  of  harm  whose  cause  may  not  be 
provable  under  classic  tort  concept   .    What  has  happened  is  a 
transformance  of  the  system  into  a  no-fault  system  for 
plaintiffs,  but  with  retention  of  the  notion  that  individual 
defendants  remain  liable  not  only  for  compensation,  but  for  pain 
and  suffering  damages  and  even  punitive  damages.    Thus,  from  a 
societal  standpoint  the  system  is  too  costly.    Pain  and  suffering 
awards  and  t'unitive  damages  have  no  place  in  an  essentially 
no-fault  system.    Wi:hout  fault,  deterrence  and  punishment  have 
no  meaning.    Rather  than  deter  wrongdoers,  such  a  system  stifles 
product  and  service  development  and  causes  curtailment  of  product 
produj^t^on  ^rd  services  that  redound  to  the  overall  good  of 
society. 

Thus,  the  question  of  alte* natives  may  come  down  to  selecting 
among  degrees  of  fault  and  no-Cauit  concepts,  and  the  policy 
trade-offs  that  must  be  made  uetween  the  two  kinds  of  systems. 

Adainistrative  Systew;    A  number  of  commentators  have 
suggested  that  present  day  tort  recovery  is  completely  outmoded. 
Recovery  for  products  liability,  medical  malpractice  and 
environmental  harm  has  evolved  to  the  point  where  recovery  for 
workplace  harm  had  evolved  by  the  turn  of  the  centur>.    Thus,  it 
is  argued  that  an  exclusive  administrative  no-fault  system  be 
designed  to  replace  the  fault-based  tort  system  for  all  injury 
compensation,  or  for  specific  categories  of  injuries. 

This  remedy  could  be  designed  a  variety  of  ways.  An 
administrative  fund  could  be  created  from  industry,  government 
and  insurance  contributions  such  as  the  Black  Lung  fund.  Or, 
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more  in  the  nature  of  workers  compenaation,  a  mandatory 
insurance/aelf-lnsurance  progran  could  be  established. 

The  systen  theoretically  would  provide  recovery  in  a  more 
timely  manner,  more  efficiently,  with  reduced  transaction  coats 
and  more  consistency  of  result  for  individuals.    Because  it  would 
be  a  no-fault  system,  evidentiary  standards,  particularly  proof 
of  causation,  would  be  reduced.    Also,  if  recovery  is  to  o?.  from 
a  centralixed  fund,  there  would  be  no  need  for  proving  the 
identity  of  any  particular  defendant.    All  that  neea  b«' 
demonstrated  would  be  that  the  claimant  had  suffered  harm,  which 
based  on  son<^  probability  limit,  was  caused  by  a  product, 
activity  or      ste  of  a  covered  industry. 

Because  the  system  would  be  no-fauxt,  recovery  would  be 
limited  to  economic  loss  and  could  be  designed  to  reduce  any 
recovery  by  the  amount  of  collateral  awards. 

An  exclusive  administrative  system  could  provide  a  more 
predictable  outcome  by  virtue  of  elimination  of  pain  and 
suffering  awards  and  the  preclusion  of  stacking  on  collateral 
benefits.    However,  more  individuals  would  likely  seek  recovery 
thus  offsetting  savings  on  pain  and  suffering  awards*    And  the 
additional  number,  of  claimants  Is  not  predictable, 

A  major  criticism  of  a  complete  no-fault  system  is  that 
careful  businesses  would  subsidize  the  less  careful.    Such  a 
system  would  reduce  incentives  to  protect  the  public. 
Commentators,  however,  have  stated  that  this  difficulty  could  be 
avoided.    If  the  system  used  a  fund,  the  administrator  could 
recommend  increased  contributions  from  those  at  fault.  Penalties 
would  be  imposed  for  negligent  conduct.    However,  recovery  by  the 
administrator  against  those  at  fault  under  traaitionai  tort 
concepts  could  recreate  the  problems  of  cumbersome  tort  recovery. 

If  the  system  were  based  on  an  industry  size  basis,  the 
problem  of  deterrence  could  be  mitigated  by  requiring  defendants 
to  decide  the  share  each  should  pay.    This  mechanism  has  been 
used  voluntarily  in  air)ine  disasters.    If  fault  could  not  be 
demonstrated,  the  award  would  be  divided  evenly  or  based  on  a 
formula. 

A  major  difficulty  with  this  system,  however,  is  that  it  may 
appear  unfair  tc  the  individual  in  denying  pain  and  suffering 
awards  where  suffering  and  fault  are  severe. 

General  Compensation  Fund;    Using  the  same  arguments  as 
used  for  the  Administrative  System,  some  commentators  have 
suggested  the  broadest  possible  recovery  system:    creation  of  a 
general  treasury  fund  participated  in  by  all  industries.  A 
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9«n«c«l  fund  could  b«  In  th«  form  of  txpanslon  of  th«  Social 
S«cuclty  syttM  or  national  hoalth  insurance.  Eaaentially, 
•varyona  who  is  sonahow  harnad  by  living  in  our  sociaty  would  be 
coBp«nsatad  froa  the  fund* 

The  adainlstrative  recovery  theoretically  would  be  relatively 
quick  assuming  such  a  vast  number  of  claima  could  be  timely 
processed.    Thare  would  be  reduced  tranaaction  coat a  on  an 
individual  bamia.    The  ayatem  could  davel^jp  a  r^adictabla  albeit 
larga  overall  payout  making  inaurance  mechaniaFr^  feaaible. 

Such  a  general  fund,  however f  would  probably  be  too  complex 
to  adminiater.    Contributiona  to  the  fund  could  also  affect  U,S« 
induatry  ability  to  compete  with  foreign  producera.    Alao,  auch 
government  entitlement  programs  tend  to  expand  beyond  purposes 
for  which  they  were  developed.    Such  a  general  aolution  may  be 
workable  in  a  relatively  homogenoua  culture  auch  aa  Japan. 
However,  even  the  Japanese  ayatem  haa  experienced  major 
adminiatrative  difficulties.    Zn  the  0.5.  .there  may  simply  not  be 
enough  money  or  bureaucrats. 

Two  tler/llon-gmclyive;    After  the  ao^called  Superfund 
aaction  301(e) ^tudy  Group  Report,  (Injuriea  and  Damaaea  from 

Haxardous  Waatea  Analvaia  and  Improvement  of  ^9*j^  Remediea; 

A  Report  to  conqreaa  by  the  Superfund  Section  301Cel  Study 
Group.    Serial  Mo.  97-12.  Sen,  Comm.  on  Environment  and  Public 
Works.    97th  Cong.  2d  Seaa.  (1982)),  there  were  numeroua  bills 
(aee  e^.  r  H.R.  2582  98th  Cong.  (Rep.  Harkey),  S.  946  98th  Cong. 
(?en.  Mitchell) )  Introduced  that  would  have  created  a  two  tier 
adminiutrative/judicial  recovery  ayatem  for  haiardoua  waate 
injuriea.    Theae  propoaala,  however,  would  not  make  the 
adminiatrative  and  judicial  tiara  excluaive.    The  purpoae  of 
these  proposal a  waa  to  achieve  the  logical  concluaion  that 
expansion  of  the  tort  ayatem  ia  moving  toward,  a  no  fault  aystem 
providing  full  compenaation . 

Tier  1,  the  administrative  remedy  would  provide  quick 
coepenaatory  relimf  based  on  reduced  evidentiary  atandarda  and 
ahifted  burdena  of  proof  in  return  for  limited,  objectively 
determinable  damagea.    Tier  2,  the  judicial  tier,  (atructured 
according  to  traditional  tort  atandarda  or  liberalised  atandarda 
reducing  plaintiff  burdena)  would  alao  be  available,  but  with 
reduction  in  award  by  any  amount  recovered  under  tier  1. 

Thia  type  of  ayaten  haa  been  criticized  aa  blurring  the 
no-fault  and  tort  remediea  to  the  extent  that  unlimited  damages 
would  be  allowed  baaed  on  relaxed  no-fault  atandarda  of  proof. 
Moreover,  claimanta  could  uae  recover iea  under  tier  1  to  fund 
tier  2  litigation.    Defendanta  would  be  forced  to  litigate  twice 
creating  additional  tranaaction  coats.    The  non-excluaive  two 
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ti«r  systen  is  probably  the  only  alternative  suggested  that  would 
b«  worse  than  the  present  tort  system. 

Two  Tlsr/Bxclusiv;    Recently,  several  proposals  have  been 
developed  that  wou^d  create  a  two  tier  adninistrative/no-fault 
judicial/fault  system,  but  which  would  make  the  proceedings 
exclusive.    The  concept  is  intended  to  simplify  the  system  by 
encouraging  use  of  the  no  fault  system  to  achieve  relatively 
quick,  certain  recovery  of  net  economic  loss  and  reduce 
incentives  for  seeking  nore  questionable  recovery  of  pain  and 
suffering  awards.    The  administrative  system  would  permit  only 
net  economic  awards.    Awards  would  be  reduced  by  collateral 
recoveries.    The  approach  would  be  to  rid  the  system,  to  an 
extent  deemed  fair,  of  pain  and  suffering  awards,  large 
transaction  costs  (commentators  claim  most  of  the  transaction 
costs  arise  from  pain  and  suffering  disputes)  and  collateral 
awards. 

Currently,  there  are  several  models  for  this  approacli.  Each 
essentially  is  structured  as  follows:    Alleged  victims  would  have 
the  choice  of  bringing  a  claim  according  to  a  no*fault 
non* judicial  proceeding  or  suing  in  tort  bsbed  on  proof  of 
fault.    The  no-fault  proceeding  would  entail  a  claim  made 
directly  against  the  defendant  for  net  economic  loss  only.  If 
the  defendant,  who  must  respond  within  a  relatively  short  time, 
agrees  on  liability  and  payment,  the  claimant  is  foreclosed  from 
proceeding  under  the  tort  remedy.     If  the  defendant  refuses  to 
make  an  offer,  the  claimant  would  be  allowed  to  sue  in  tort  and 
obtain  an  award  for  pain  and  suffering.    Alternatively,  the 
claimant  could  seek  a  court  order  declaring  that  the  defendant  is 
liable  under  the  no-fault  systec  and  ordering  an  increased  award, 
including  attorneys*  fees,  necessar>  to  bring  the  injunctive 
action.    If  the  judicial  proceeding  were  chosen,  the  claimant 
would  be  precluded  from  bringing  an  administrative  action. 

The  exclusive  two  tier  systems  can  be  structured  in  a  variety 
of  ways  benefiting  defendants  or  claimants  in  the  effort  to 
encourage  the  selection  of  tier  1.    For  example,  a  claimant's 
burden  in  tort  trial  may  be  eased  if  the  defendant  has  turned 
down  a  net  economic  loss  claim.    Additionally,  in  such  a 
situation,  the  claimant  might  be  entitled  to  double  damages.  On 
the  other  hand,  if  the  claimant  rejects  an  offer  of  payment  for 
net  economic  loss,  it  might  face  added  proof  burdens  in  the 
judicial  system.    Failure  to  prove  at  least  negligence,  even  in  a 
classic  strict  liability  case,  could  result  in  the  claimant 
paying  the  defendant's  attorney  fees  and  receiving  only  net 
economic  loss. 

Such  proposals  have  been  advanced  by  Senators  Danforth, 
Gorton  and  Dodd.    Additionally,  it  is  a  model  used  for  federal 
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medical  malpractice  legislative  proposals.    The  approach  offers 
an  efficient,  quick  no-fault  recovery  system  in  exchange  for  the 
rights  to  pain  and  suffering  awards  and  to  stacking  collateral 
recoveries.    The  intent  is  to  encourage  quick  settlement  fgr  net 
economic  loss. 

Such  proposals  provide  what  may  be  perceived  as  a  fair 
trade-off  between  timeliness/certainty  of  recovery  where  there 
are  problems  of  proof  and  the  amount  of  recovery  available. 
Uncertainty  is  removed  to  some  extent  by  making  recovery  for  pain 
and  suffering  less  attractive.    Net  economic  loss,  of  course,  can 
be  more  objectively  determined.    However,  insurability  of  the 
system  remains  uncertain  unless  it  can  be  determined  from  an 
economic  and  actuarial  standpoint  what  total  payouts  will  be. 
The  lessened  uncertainty  of  pain  and  suffering  payments  may  be 
offset  at  first  by  increased  uncertainty  over  the  numbers  who 
will  avail  themselves  of  the  system. 

Special  Tribunals;    It  has  been  suggested  that  certain 
industry-wide  cases  (e.g.,  asbestos,  DBS,  Agent  Orange)  be 
removed  from  the  judicial  system  and  be  decided  by  special 
tribunals.    Tribunals  could  be  judicially  selected  and  be  made  up 
of  judges,  experts  or  some  other  group  deemed  qualified. 
Circumstances  for  creation  of  a  special  tribunal  would  require 
Bom  measure  of  scientific  evidence  that  a  particular  product  or 
substance  is  causally  linked  to  a  particular  harm.  Recovery 
could  be  based  on  a  no-fault  system,  but  limited  to  net  economic 
loss.    A  particular  advantage  would  be  that  the  courts  would  be 
relieved  of  substantial  burdens. 

The  major  difficulty  would  be  in  developing  criteria  and  a 
trigger  mechanism  for  removing  industry  wide  "torts"  from  the 
judicial  to  the  tribunal  system.    As  long  as  individuals  think 
that  they  may  be  the  lucky  ones  and  receive  the  'jackpot*  of  pain 
and  suffering  or  punitive  damages,  there  may  be  objection  to  such 
removal  from  the  judicial  system  on  a  large  scale  basis. 

The  system  could  provide  a  more  quick,  efficient  recovery  and 
greater  predictability  in  costs  and  payouts  once  put  into 
effect.    However,  development  and  application  of  trigger 
mechanisms  may  be  too  cumbersome  and  controversial  to  be  feasible. 

Piecemeal  Changes;    A  number  of  organizations  have 
approached  the  issue  of  civil  justice  reforto  by  addressing  both 
procedural  and  substantive  changes  individually.    For  example, 
the  Alliance  of  American  Insurers  suggests  addressing: 
alternative  dispute  resolution,  class  action,  comparative 
nesJigence,  contingent  fees,  discovery  abuse,  jury  instructions, 
prejudgment  interest,  pain  and  suffering  awards  and  punitive 


damages. 


12- 


ERIC 


281 


For  the  most  part  this  approach  seeks  to  'limit  abuses"  i,. 
the  tort  system  without  addressing  the  underlying  causes  ot  che 
abuses.    For  example,  it  is  suggested  that  caps  be  placed  on  the 
size  of  pain  and  suffering  awards,  contingent  fees  and  punitive 
damages.    The  result  if  achievable  would  be  reduced  awards. 
However,  the  result  may  not  be  achievable  because  the  approach  is 
politically  unsound  in  that  there  is  no  quid  pro  quo  provided  for 
those  who  society  seemingly  wants  compensated,  but  who  would  be 
denied  compensation  under  classic  tort  theory. 

Mints  in  the  Present  Sysf :    It  must  be  noted  that  a 
recent  report  to  tne  American  Bar  Association  (Towards 
Jurisprudence  of  Injury;    The  Continuing  Creation  of  a  System  of 
Substantive  Justice  in  American  Tort  Law,  Report  to  the  American 
Bar  Association,  Special  Committee  on  the  Tort  Liability  System 
(1984),    a  special  ABA  Committee  concluded  that 


while  many  improvements  are  desirable  in  the 
conduct  of  dispute  resolution,  the  adversary 
process  gives  point  and  content  to  a  body  of 
law  that  produces  a  consistently  hi9h  quality 
of  substantive  justice. 


The  Committee  suggests  a  number  of  procedural  and 
administrative  experiments  for  obtaining  quicker  resolution  of 
disputes.    Ihe  suggestions  are  generalizations  that  few  could 
quarrel  with  such  as:    "We  recommend  that  every  court  handling 
civil  cases  should  establish  protocols  designed  to  increase 
judicial  efficiency",  "Lawyers  .  .  •  have  an  independent 
responsibility  to  help  the  legal  process  to  operate 
efficiently". 

The  ABA  Committee  has  concluded  that  punitive  damages  must 
remain  as  "an  important  bridge  between  tort  and  criminal  law" 
but  that  rules  should  be  formulated  to  "limit  punitive  damages 
•  .  .  to  amounts  that  serve  the  policy  goals  to  which  those 
sorts  of  damages  are  referable."    Pain  and  suffering  awards,  in 
the  Committee's  view,  are  "an  integral  part  of  American  tort 
damages  law"  and  should  be  maintained,    Moreover,  "to  remove 
collateral  sources  from  tort  judgments  would  clash  with 
prevailing  concepts  of  fairness  and  individual  responsibility 
and  would  undermine  socially  valuable  incentives  for 
self-protection".    Finally,  the  Committee  concludes  that  "joint 
and  several  liability  against  multiple  tort  feasors  is  a 
desirable  feature  of  our  tort  law". 

While  the  Committee's  generalized  suggestions  for 
improvement  are  commendable,  nothing  is  offered  in  the  way  of  a 
solution  to  the  problem  of  expanr^ing  compensation  without 
creating  undue  societal  burdens.    The  problems  have  developed 


-la- 


id 


ERLC 


282 


bttcauae  tort  law  has  baei  distorted  so  as  to  allow  recovery, 
pain  and  suffering  awards  and  punitive  daraiges  where  classic 
tort  law  would  not  have  allowed  recovery. 

Product  Liability  Legislation/The  Kasten  Bills;     ^or  a 
number  of  years  the  Senate  has  considered  and  reconsidered 
products  liability  reforn  legislation  introduced  by  Senator 
Kasten*    Bach  session  that  legislation  has  failed  to  pais,  »n4 
this  past  May  it  failed  passage  in  the  Senate  Commerce 
Committee.    Essentially  this  bill  would  have  nationalix^d  tort 
law  so  as  to  provide  strict  liability  in  defect  in  manufacture 
cases  and  express  warranty  defects #  but  apply  negligence 
standards  for  design  defects  and  failure  to  warn  cases,  pure 
comparative  negligence  would  b«  used*    The  bill  became  a  series 
of  compromises  over  existing  tort  theories*    Through  numerous 
revisions  the  billy  in  the  view  of  many,  became  little  better 
than  the  system  it  was  intended  to  replace,  in  that  courts 
would  be  given  freedom  to  apply  the  law  with  the  same  degree  of 
discretion  that  they  have  applied  the  common  law*  Accordingly, 
because  of  the  dissatisfaction  of  former  proponents,  it  is 
doubtful  that  this  form  of  products  liability  legislation  will 
see  further  support  on  its  own  merit*    However,  it  could  be 
used  as  a  model  for  tier  2  in  the  two  tier  exclusive  system. 
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Mr.  Florio.  Thank  you  very  much. 

On  the  nurse-midv/ife  issue,  I  think  you  heard  the  nurse-mid- 
wives  say  the  primary  carriers  were  prepared  and  willing  to  pro- 
vide coverage.  It  was  the  reinsurance  companies  that  were  the 
basic  problem,  as  they  had  to  have  coverage  up  to  $1  million. 

There  was  also  some  suggestions  that  the  loss  payout  amount  for 
nurse-midwives  was  not  substantial. 

^^^*Tjf  know— is  the  rationale  for  reinsurance  companies 
not  oroviding  the  excess  coverage? 

Mr.  Maisonpierre.  In  the  first  place,  I  am  not  exactly  sure  that  I 
understand  what  they  are  talking  about. 

(mS^^a^^j^^®^  primary  company  was  prepared  to  provide 
;flOO,(}00  and  they  couldn  t  get  excess  insun  nee.  There  is  a  differ- 
ence between  excess  insurance  and  reinsurance.  $100,000  will  mean 
that  the  pnmary  company  would  itself  spread  out  the  $100,000  risk 
through  reinsurance.  And  it  is  possible  that  the  primary  company 
was  prepared  to  provide  this  and  had  suggested  to  the  miHwives 
that  there  are  no  excess  of  loss  carriers  there  that  are  prepared  to 
are^  oareS^^^'"  layer  of  coverage  than  they,  the  primary  company 

I'm  not  an  expert  in  the  excess  surplus  and  excess  line  area.  But 
I  do  know  that  there  has  been  a  very  substantial  dwindling  of  the 
market.  The  dwindling  of  the  market  has  come  aboutbecause 
^i^y  of  the  excess  and  surplus  line  companies  were  companies 
which  had  been  formed  in  the  recent  past  by  parents  that  were 
really  not  ins'irance  oriented  and  had  not  nad  any  traditional  at- 
tachment to  the  reinsurance  industry. 

Many  of  the  parents  are  aware  of  commercial  enterprises,  as 
Mavis  mdicated.  They  were  attracted  to  the  insurance  market 
dunng  a  penod  of  time  when  there  was  perhaps  substantial  funds 
to  be  made  through  investment.  They  got  into  the  business  and 
they  go  out  once  the  investment  opportunities  disappeared.  So  the 
excess  and  sTirplus  market  has  dwindled. 

It  has  als^^  dwindled  because  even  those  companies  that  had  long 
traditional  attachment  to  insurance  and  went  into  the  excefs  of 
loss  business  found  that  it  was  an  impossible  situation,  and  they 
lost  their  shirts. 

Additionally,  some  of  the  State  regulators,  including  one  in  your 
State,  imposed  such  severe  regulatory  restrictions  on  the  excess 
and  surplus  line  business,  the  companies  just  abandoned  the  busi- 
ness. 

Now,  if  it  is  a  matter  of  the  companies  saying,  yes,  we  are  pre- 
pared to  provide  a  $1  million  per  occurrence  limit,  but  we  cannot 
get  adequate  reinsurance  to  spread  the  risk— I  don't  know  which 
company  they  are  talking  about,  I  don't  know  whether  this  may  be 
a  new  line  for  that  particular  insurance  company,  and  the  tradi- 
tional reinsurance  relationship  which  that  company  has  had  may 
not  find  that  particular  line  one  in  which  they  have  any  underwrit- 
mg  knowledge,  and  one  in  which  they  can,  in  fact,  invest  because 
they  don't  know  what  they  are  doing. 

Reinsurance  underwritmg  is  even  more  complex  than  primary 
company  underwriting.  And  I  am  not  about  to  say  here  ps  to  what 
are  the  reasons  why  a  specific  reinsurer  may  have  or  may  not  what 
It  may  have  said.  It  is  possible  the  company  may  not  have  been  in 
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a  position  to  provide  the  reinsurance  coverage  at  the  very,  very 
high  layers. 

We  do  know  that  in  other  professional  liability  coverage,  wheth- 
er it  be  architecture,  accountants,  office  and  directors,  the  reinsur- 
ance market  has  been  hit  at  levels  which  were  never  anticipated. 
And  I  should  tell  you  that  even  our  own  directors  are  finding  it  dif- 
ficult to  get  insurance  and  reinsurance,  because  the  nature  of  the 
lawsuits  which  are  being  brought  agcdnst  professionals  today  is 
quite  different  from  what  it  was  even  2,  3  years  ago. 

And  yet  we  are  responding  on — the  policies  which  are  responding 
today  on  policies  which  were  written  at  a  time  when  the  system 
was  quite  different. 

Now  you  may  say  well,  you  know  what  the  system  is  today,  you 
know  what  you  are  dealing  with,  you  can  deal  with  this  and  you 
can  underwrite  this. 

This  would  be  true  if  we  could  count  on  a  certain  degree  of  sta- 
bility in  the  tort  system,  as  the  court  system.  But  we  cannot.  As 
our  figures  indicate,  it  will  take — there  will  still  be  about  25  per- 
cent of  the  losses  that  we  will  pay  out  that  we  will  not  even  know 
of  those  losses  by  the  turn  of  the  century.  We  must  collect  all  the 
premiums  today  to  pay  for  those  losses  at  the  time. 

This  is  why  the  claims-made  policy  will  provide  a  much  greater 
stability,  predictability,  and  will  open  up  the  coverage.  I  cannot 
foresee  of  anybody  who  would  not  be  covered  and  where  there 
would  not  be  a  policy  in  force. 

Ms.  Walters  indicated  that  the  claims-made  policy  in  force  at  the 
time  "^he  claim  is  made,  regardless  of  when  the  occurrence  hap- 
pened, will  respond  to  the  loss. 

Let's  say  the  individual  goes  out  of  business,  that  the  XYZ  com- 
pany goes  out  of  business.  Well,  under  the  ISO  policy  the  industry 
would  be  obligated  to  provide  a  tail  to  that  policyholder  to  cover  all 
losses  to  be  reported  in  the  future.  So  the  policyholder  is  protected. 
The  claims  that  will  be  filed  by  that  policyholder  will  be  protected. 

For  the  most  part,  what  we  are  doing  is  compacting  the  time  ele- 
ment between  underwriting,  pricing  and  payment  o:  losses.  And  I 
think  that  this  will  create  a  great  deal  more  stability  in  the  pricing 
of  insurance  than  we  ha\e  today. 

Mr.  F^Rio.  Let  me  ask  you  a  question  with  this  claims-made,  be- 
cause I  am  really  not  clear  on  it  yet. 

1990,  XYZ  company  has  an  insurance  policy  that  is  different 
than  it  has  right  now.  Insurance  company.  It  is  a  claims-made 
policy. 

Worker  who  is  working  and  injured,  exposed  this  year,  in  1990 
goes  to  the  company,  different  insurance  carrier,  comparable 
policy.  Files  the  claim.  CJompany  turns  it  over  to  the  insurance 
company. 

You  are  saying  that  the  insurance  company  at  that  point  will  be 
responsible  because  the  claim  was  made  even  though  the  insurance 
company  with  the  insurance  policy  was  not  the  rosponsible  party 
at  the  time  that  the  exposure  took  place. 

Mr.  Maisonpierre.  The  claims-made  policy,  as  well  as  the  occur- 
rence policy  provide  which  insurance  policy  shall  take  precedence, 
so  that  there  is  no  doubt  as  to  which  of  the  policies  will  prevail. 
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Under  the  present  system— and  this  has  been  a  major  problem 
particularly  in  the  asbestos  area— we  don't  know  which  policy  pre- 
vails. Take  the  asbestos  situation,  an  individual  is  exposed  to  asbes- 
^06— was  exposed  over  a  period  of  10  years  to  some  asbestos  expo- 
sure. The  company  has  had,  let's  say  10  different  policies  over  the 
period  of  10  years. 

Now  the  courts  are  telling  us  that  the  policies  which  will  respond 
will  be  all  of  the  policies  which  were,  in  fact,  in  effect  from  the 
date  the  individual  became  exposed  until  the  individual  files  a 
claim  or  dies,  because  there  is  an  increase  in  the  disability  morbidi- 
ty resulting  from  the  asbestos. 

So  you  have  a  whole  series  of  policies  responding  to  claims  today. 

Under  the  proposed  program  of  ISO,  there  is  a  clearcut  delinea- 
tion as  to  which  policy  will  respond.  And  that  will  eliminate  a 
great  deal  of  friction  cost  which  I  consider  wasted  costs  to  the 
system  in  the  battles  between  insurers  as  to  which  policy  shall  re- 
spond. 

Mr.  Florio.  You  are  not  really  relieving  my  apprehension,  be- 
cause I  can  foresee  the  insurance  company  in  1990  saying  the  prob- 
lem occurred  in  1985.  The  1985  company  saying  the  claim  was  filed 
in  1990. 

Is  it  that  clearcut  how  that  is  going  to  be  resolved? 

Mr.  Maisonpierre.  Yes  it  is,  Mr.  Chairman,  and  I  think  

M/.  Florio.  Well,  what  is  the  answer? 

Mr.  Maisonpierre.  I  think  the  best  way  would  be  for  us  to  pro- 
vide you  with  a  line-by-line  explanation,  or  for  perhaps  ISO  to  pro- 
vide you  with  a  line-l^-line  explanation  of  the  policy  and  how  that 
particular — how  the  policy  insures  that  there  will  not  be  either  an 
overlapping  of  contract,  and  that  there  is  a  very  specific  delinea- 
tion as  to  which  policy  shall  respond. 

Mr.  Florio.  But  let's  assume  for  a  moment  that  you  are  correct. 
And  I  assume  that  you  are  correct.  How  does  that  change  the  risk 
in  any  way  such  that  people  will  become  involved  in  insuring  when 
one  way  or  the  other  someone  has  got  to  pay  on  these  long-latency 
disease  occurrences,  and  that  someone  has  got  to  calculate  what  it 
is  going  to  cost,  whether  it  be  they  calculate  in  1985  for  the  policy 
year,  or  in  1990  when  someone  is  going  to  issue  a  policy  that  is  a 
claims-made  policy  knowing  that  retroactively  they  are  going  to 
hhvpt  to  be  concerned  about  someone  had  worked  in  1985  that  may 
make  a  claim  in  1990. 

Mr.  Maisonpierre.  The  policy  provides  that  the  claims-made 
policy  can  provide  a  certaiii  degree  of  retroactivity  in  order  to 
mesh  with  the  policyholders  existing  occurrence  policy.  So  that  in 
1985—1990,  the  policyholder—the  insurance  company  will  have  a 
much  closer,  much  better  way  to  assess  what  the  losses  will  be 
which  will  be  filed  against  that  policyholder  in  1990. 

Mr.  Florio.  How?  When  you  are  talking  about  1990,  you  are  call- 
ing upon  an  underwriter  in  1990  to  write  a  premium  that  may  take 
into  account  the  possibility  of  having  been  sued  out  of  1985.  I 
mean,  how  is  that  any  less  nebulous  or  less  subjective  than  is  a 
prospective  valuation  of  writing,  the  possibility  you  may  be  sued  in 
5  years  from  this  point  forward? 
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Mr.  Maisonpierre.  The  claims-made  policy  provides  that  a  pol- 
icyholder may  buy  retroactive  coverage.  The  date  of  retroactivity 
would  be  dependent  upon  the  

Mr.  Florio.  Ah,  so  you  are  talking  about  an  extra  add-on  amount 
of  coverage  that  if  you  don't  take  that  then  the  claims  made  policy 
in  no  way  provides  you  with  protection  back  to  1985. 

Mr.  Maisonpierre.  This,  Mr.  Chairman,  is  a  fairly  simple  deter- 
mination. The  policyholder  has  to  determine  when  his  last  claims- 
made  policy  expired. 

Ms.  Walters.  May  I  help,  if  I  can? 

It  is  unfortunate  Mr.  Maisonpierre  is  being  called  upon  to 
answer  all  the  questions  on  the  ISO  policy. 

I  would  like  to  leave  this  book  with  you  because  I  think  it  will  be 
very  helpful  in  answering  a  lot  of  your  questions. 

But,  with  respect  to  what  you  were  just  speaking  of,  the  intent 
and  the  purpose  of  having  the  new  policy  will  be,  take  your  situa- 
tion in  1990,  at  that  point  we  will  be  dealing  with,  and  the  under- 
writer who  is  providing  the  insurance  to  XYZ  company  will  know 
what  the  current  state  of  the  art  is  with  respect  to  scientific  ap- 
proaches and  elements  of  causation. 

Mr.  Florio.  By  anticipating  this  great  degree  of  stability  in  1990. 

Ms.  Walters.  Not  necessarilv  stability,  but  at  least  in  1990  when 
you  are  evaluating  this  insured  

Mr.  Lent.  You  are  looking  backward.  In  1990  you  are  looking 
backward. 

Ms.  Walters.  Not  necessarily.  You  have  the  benefit  of  the 
growth  in  terms  of  what  are  the  theories  of  recovery,  what  is  the 
current  legal  environment  in  which  claims  are  likely  to  be  brought 
forth  to  this  manufacturer,  what  has  been  the  claims  experience 
over  the  last  4  and  5  years  as  claims  have  come  in  under  the 
claims-made  policy. 

Have  they  been  for  large  amounts,  have  thev  been  getting  recov- 
eries under  new  legal  doctrines  and  what  have  those  amounts 
been?  What  are  the  parameters?  Can  we  estimate  them  a  little 
better? 

And  I  think  what  we  are  saying  is,  the  full  expectation  is  in  1990 
all  we  have  to  evaluate  are  the  claims  that  we  expect  to  be  brought 
forth  to  this  particular  insurer  in  1990,  and  what  will  the  value  of 
those  claims  be. 

We  no  longer  have  to  evaluate,  well,  gee,  what  about  incidence 
or  injury  or  exposure  that  takes  place  in  1990  when  there  may  be 
recovery  15  years  later  under  a  new  scientific  theory,  or  in  fact 
under  a  new  legal  theory.  That  is  the  problem  that  we  do  away 
with  and  we  are  only  dealing  with  the  reality  of  that  period  of 
time. 

Mr.  Florio.  The  added  coverage  that  was  talked  about,  the  extra 
add  on,  what  does  that  

Ms.  Walters.  The  tail  coverage,  as  Mr.  Maisonpierre  mentioned 
is-;-one  of  the  things  that  makes  this  new  claims-made  form  totally 
unique  and  different  from  any  other  claims-made  product  which  is 
in  the  marketplace  today— and  I  think  that  is  one  of  the  problems 
here,  there  are  some  claims-made  policies  being  sold  today  for  some 
types  of  coverage.  This  is  entirely  different  h^ause  every  claims- 
made  policy  that  will  be  sold  under  the  new  form  has  the  guaran- 
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teed  right  of  an  insured  to  purchase  tail  coverage  if  and  when  that 
insured  needs  it  at  the  insured's  option,  not  at  the  option  of  an  in- 
surance company. 

So  that  when  you  have  a  situation  where  a  person  may  be  going 
out  of  business,  or  may  want  to  change  their  type  of  coverage  or 
anything,  they  have  the  right  to  buy  tail  coversige  guaranteed  in 
the  policy  to  cover  any  injury  that  may  have  taken  place  during 
the  term  of  the  policy. 

Mr.  Florio.  That  seems  to  me  to  be  not  a  particular  right  of  any 
great  significance,  because  no  terms  are  written  into  it.  You  are 
liable  to  have  the  same  situation  you  have  here. 

Ms.  Walters.  That's  right. 

Mr.  Florio.  That's  a  right  that  is  nice,  but  not  particularly  sig- 
nificant. 

Ms.  Walters.  But  the  reason  that  is  written  in  there  is  because 
we  don't  want  any  gaps  in  coverage  to  take  place. 
Mr.  Florid.  The  tail  is  prospective? 
Ms.  Walters.  That's  correct. 

Mr.  Florid.  How  about,  the  testimony  that  was  there  is  in  the 
claims  policy  the  cl€ums-now  policy  component  in  1990  there  will 
be  a  certain  amount  of  retroactivity  coverage  as  a  result  of  the  ad- 
ditional package. 

What  does  that  mean? 

Ms.  Walters.  The  way  the  claims-made  form  is  designed,  the 
policy  period  begins  at  the  implementation  date  of  the  first  claims- 
made  policy.  Let's  say  beginning  in  1986  someone  buys  claims- 
made,  and  they  continue  buying  claims-made  policies  for  as  long  as 
they  are  in  business.  So,  in  1990  that  policy  will  cover  any  claim 
for  damages  during  the  policy  period.  The  policy  period  being  Janu- 
ary 1, 1986,  to  and  through  1990. 

Mr.  Florid.  That  presupposes  the  same  company,  though? 

Ms.  Walters.  Not  necessarily.  Even  if  you  switch  companies, 
there  is  every  expectation  and  likelihood  that  insurers  will  main- 
tain the  same  retroactive  date.  And  that  retroactive  date  being  the 
first  date  when  you  initially  buy  claims-made  coverage. 

Even  if  that  doesn't  happen,  there  are  other  provisions  built  in  to 
protect  the  policyholder  from  any  gaps  in  coverage. 

Mr.  Florid.  Even  though  we  are  talking  about  different  compa- 
nies? 

Ms.  Walters.  That's  right. 

Mr.  Maisonpierre.  It  is  my  feeling  that  the  claims-made  policy 
will  help  on  a  short-term  basis. 

I  think  that  as  time  elapses,  I  think  that  there  may  well  be  built 
up  a  retroactivity  exposure  which  will  create  some  problems.  And  I 
would  frankly  hope  that  in  the  intervening  period  that  we  could 
take  a  good  objective  look  at  that  tort  system — and  I  mean  an  ob- 
jective look — and  restructure  the  tort  system  so  that  the  benefici- 
ary of  the  tort  system  again  becomes  the  accident  victim.  And  I 
think  this  can  be  done. 

Mr.  Florid.  Let  me  just  conclude,  because  it  has  been  a  long 
day— just  on  a  philosophical  note. 

You  and  the  previous  witnesses  have  asked  for  some  action  to 
deal  with  the  liability  system.  There  is  legislation  in  the  product 
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liability  area  that  all  advocate  a  national  uniform  standard  toward 
questions  of  licdbility. 

Do  you  feel  that  it  is  unreasonable,  therefore,  to  say  that  we 
should  perhaps  have  national  uniform  standards  with  regard  to  in- 
surance regulations,  so  as  to  have  this  degree  of  uniformity  so  as  to 
IMTOvide  us  with  certainty,  to  provide  the  insurance  industry  with 
certainty,  to  provide  the  consumers  with  certainty  under  the  judi- 
cial process  as  well  as  certainty  under  the  regulation  process? 

Mr.  Maisonpikrbe.  I  don't  think  that  the  two  are— that  the  two 
must  be  placed  on  the  same  footing. 

Mr.  Florid.  Why? 

Mr.  Maisonpierre.  We,  as  an  association,  don't  have  any  r>-  ticu- 
lar  hangup  about  State  or  Federal  government.  We  beli^-o  tiiat 
what  IS  unportant  is  that  that  level  of  government  which  can  best 
control  should  be  the  one  that  should  control  the  issue. 

Mr.  Florio.  I  agree  with  that  100  percent. 

Mr.  Maisonpikrre.  Insurance  is  basically  a  local  problem.  The 
policyholder  is  local,  the  legislature— the  r^ulator  can  contr  )1  the 
insurance  environment  within  the  particular  State. 

In  product  liability  that  is  not  so.  Let's  say,  for  instance,  the 
State  of  New  Jersey  or  the  State  of  New  York  wanted  to  bring 
about  a  certam  balance  in  the  tort  liability  system.  They  would 
brmg  about  certain  changes  in  the  system. 

The  New  York  State  business  people  that  export  their  product  to 
Pennsylvania,  Ohio,  and  what  have  you,  would  not  be  protected. 
And  what  you  would  be  doing  is  that  you  would  be  controlling— the 
New  York/New  Jersey  legislature  would  be  controlling  one  end  of 
the  system  but  not  the  other,  because  to  the  extent  that  you  have 
in^viduals  in  Ohio,  Pennsylvania,  California,  being  able  to  sue 
under  a  different  system,  there  has  been  no  protection  brought 
about  for  New  York/New  Jersey  industry. 

Only  the  Congress  can  take  care  of  tins  uniformity  so  as  to  bring 
about  a  proper  balance  between  the  business  on  the  one  hand  and 
the  consumers  on  the  other. 

Mr.  Florid.  I  would  just  suggest  to  you  that  the  industry  should 
be  very,  very  careful  about  advocating  what  it  is  they  are  advocat- 
ing on  national  uniformity,  because  not  everyone  subscribes  to 
your  thoughts  about  the  clear  distinctions  between  desirable  uni- 
formity standards  in  one  area  t  f  the  problems  associated  with  in- 
surance, and  no  uniformity  of  standards  in  other  areas  associated 
with  insurance. 

It  may  very  well  be  that  someone  may  lose  by  winning.  But  I  cer- 
tainly appreciate  your  observations. 
I  would  yield  to  the  gentleman. 
Mr.  Lent.  Thank  you,  Mr.  Chairman. 

Mr.  Maisonpierre,  Mr.  Nader  has  quoted  certain  members  of 
Lloyds  of  London  as  stating  that  they  would  not  write  reinsurance 
for  the  American  casualty  industry. 

Are  you  familiar  with  those  statements,  and  can  you  give  us 
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your  understanding  of  why  it  is  that  Lloyds'  members  might  make 
such  a  statement? 

Mr.  Maisonpierre.  Mr.  Lent,  our  association  only  represents 
U.S.  reinsurers  and  not  Lloyds. 

Mr.  Lent.  That's  why  I  am  asking  you,  because  you  can  be  com- 
pletely nonpartisan  beciause  Lloyds  is  not  a  member  of  your  organi- 
zation, right? 

Mr.  Maisonpierre.  I  can  tell  you  only  what  I  read  about  Lloyds, 
but— what  I  suspect  is  occurring  at  Lloyds — and  certainly  from 
what  I  know  about  in  some  other  European  insurance  companies 
that  do  provide  extensive  reinsureuxce  in  this  country  through  U.S. 
subsidiaries;  companies  which  are  domiciled  in  the  United  States, 
regulated  by  the  United  States 

Those  are  worldwide  operations.  Their  investments  in  the  United 
States  may  we  be  a  rather  limited  amount  of  their  total  worldwide 
insurance  and  reinsurance  operations.  Yet,  the  losses  which  they 
have  sustained  in  the  U.S.  market  have  been  so  atrocious  as  to  to- 
tally dwarf  any  profit  which  they  have  made  on  their  non-United 
States  operations. 

Today  they  are  looking  at  the  U.S.  market  and  they  are  saying, 
why  should  the  12  percent  of  subtotal  worldwide  premium  which 
we  have  invested  in  the  United  States,  the  12  percent  of  premium 
which  we  are  collecting  from  U.S.  activities,  why  shoula  that  be 
used  to  wipe  out  almost  totcdly  the  profits  which  we  are  making  on 
worldwide  operations. 

Lloyds  has  said  in  a  public  hearing,  that  there  is  enough  insur- 
ance needs  to  absorb  all  of  its  capacity  in  other  European  countries 
and  the  world.  Why  should  they  continue  to  invest  in  the  United 
States  when,  in  fact,  the  return  is  so  abysmed. 

I  would  have  to  say  that  it  would  be  dramatic  if  this  were  to 
occur,  because  the  U.S.  reinsurance  industry,  as  well  as  the  U.S. 
primary  industry  needs  Lloyds  and  needs  Lloyds'  market  in  order 
to  spread  the  risks  that  we  are  exposed  to. 

Reinsurance  is  an  intemationcd  commodity  and  we  are  looking 
continuously  at  all  world  markets  to  be  able  to  share  the  risk,  the 
risk  of  loss,  as  broadly  as  possible. 

Mr.  Lent.  You  don't  fault  Lloyds  then  for  making  this  threat? 

Mr.  Maisonpierre.  I  do  not.  I  do  not  consider  that  a  threat. 

I  think  that  Lloyds  is  recognizing  the  facts  of  life. 

Mr.  Lent.  Is  it  Lloyds  who  is  the  stimulus  behind  this  whole  con- 
cept of  introducing  a  claims-made  policy  to  the  American  

Mr.  Maisonpierre.  I  believe  Ms.  Walters  can  answer  that  better 
than  I  can.  I  believe  ISO  started  working  on  the  claims-made  policy 
about  7  or  8  years  ago. 

Mr.  Lent.  I  can  see  Ms.  Walters  shaking  her  head  yes,  that 
Lloyds  is  not  behind  this.  No  conspiracy  here. 

Mr.  Maisonpierre.  Again,  I  am  sure  that  Lloyds  is  a  reinsurer 
and  must  look  at  the  svstem  the  same  way  that  we,  in  the  U.S.  re- 
insurance market  are  looking  at  it.  They  look  upon  this  as  a  posi- 
tive step  in  the  U.S.  casucdty  insurance  market. 

Mr.  Lent.  I  have  no  further  questions. 

I  thank  the  gentieman. 

Mr.  Florid.  Mr.  Maisonpierre,  let  me  thank  you  very  much  for 
your  patience  through  the  course  of  the  day.  It  has  tieen  a  very 
productive  hearing  and  you  have  contributed  to  that. 
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If  there  is  no  further  business  to  come  before  the  committee,  the 

committee  stands  adjourned. 
[Whereupon,  at  3:25  p.m.,  the  committee  was  adjourned.] 
[The  following  statements  and  letter  were  submitted  for  the 

record:] 
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Submitted  by  the  American  ASBociation  of 
Colleges  o£  Nursing 


The  American  Association  o£  Colleges  of  Nursing  (AACN) 
represents  3  83  college  and  university  schools  of  nv^-sing  and 
approximately  8,000  full-time  faculty.     In  serving  the  public 
interest,  our  organization  exists  to  improve  the  ^-ac<--.ce  of 
professional  nursing  through  advancing  the  quality  of 
baccalaureate  and  graduate  programs,  promoting  research,  and 
developing  academic  :  eaders.    The  AACN  provides  baccalaureate  and 
higher  degree  programs  in  nursing  with  a  framework  through  which 
issues  critical  to  nursing  can  be  considered  and  expeditiously 
acted  upon. 

We  wish  to  address  the  current  problem  facing  the 
i4urse~niidw if ery  community  in  retaining  malpractice  insurance. 
The  practice  of  professional  nursing  has  changed  considerably 
during  the  past  twenty  years.    Specialization  is  cootmon,  and 
nurse  midwives  have  been  pioneers  in  expanding  the  role  of  nurses 
into  increasingly  complex  and  responsible  positions. 

Nurse  midwives  work  in  private  practices,  hospitals, 
outreach  centers,  health  maintenance  organizations,  and  health 
departments.    On  July  3  ,  1985 ,  the  Hutual  Marine  Fire  and  Inland 
Insurance  Company  cancelled  its  policy  covering  1400  of  the 
American  College  of  Nurse  Midwives'  (ACNH)  2600  members.    800  of 
the  nurse-mldwives  covered  by  this  policy  are  in  private  practice 
and  will  be  forced  to  cease  providing  service  without  adequate 
coverage,    the  ACNH  has  been  unable  to  obtain  replacement 
insurance  coverage  for  its  members.    General  conditions  in  the 
insurance  Industry  are  the  stated  reasons  for  cancellation  des- 
pite the  very  low  rate  of  suits  filed  against  nurse-mldwives  . 
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This  cancellation  effectively  jeopardizes  the  ability  of 
nurse-midvives  to  practice  their  profession.     Practicing  a  health 
profession  without  malpractice  insurance  during  this  litigious 
tine  is  foolhardy.    Even  a  careful  practitioner  who  has  acted 
prudently  can  be  sued  and  must  provide  a  defense.    The  loss  of 
this  cost-effective  form  of  care  to  parents  and  babies  is  a  loss 
that  society  cannot  afford. 


What  is  happening  to  the  nurse  midwives  is  an  example  of  how 
a  free  marketplace  can  eliminate  a  useful  societal  product  for 
unconvincing  reasons.    Hi^  percentages  of  suixs  brought  against 
obstetricians  should  not  be  used  against  nurse-midwives.  Without 
governmental  intervention  in  the  insurance  issue,  nurse- midwifery 
first  and  then  probably  other  nurse  specialties  will  fold. 
Society  will  lose  this  cost-effective,  high  quality  alternative 
to  more  expensive  medical  care. 

We  urge  Congress  to  take  steps  to  intervene  in  this 
emergency  situation.    Providing  funds  for  reinsurance  or  to 
assist  the  nurse-midwives  to  self  insure  would  be  helpful. 
Asking  the  states  to  enact  laws  mandating  coverage  of  nurse 
midwives  would  be  another  useful  approach. 

Whatever  approach  is  chosen,  we  urge  you  to  consider  the 
importance  of  consumers  having  a  choice  of  providers  and  the  idea 
that  aKAccupation  should  not  be  restrained  from  practicing  its 
trade.    The  colleges  and  schools  of  nursing  around  the  country 
have  educited  these  nurse-mldwives,  and  urge  the  Congress  to 
enable  their  former  students  to  practice  their  profession. 
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STATEMENT 


OP 


INTERNATIONAL  CHILDBIRTH  EDUCATION  ASSOCIATION 


The  International  Childbirth  Education  Association  (ICEA)  is  pleased  to 
have  this  opportunity  to  present  for  the  record  its  views  on  the  availability 
and  high  cost  of  liability  insurance. 

The  International  Childbirth  Education  Association  is  an  organization  of 
approximately  12,000  members  worldwide  who  support  the  philosophy  ana  practice 
of  maternity  care  that  emphasizes  pregnancy  and  birth  as  normal^  healthy 
events  with  intervention  used  only  for  medical  necessity.     ICEA  301ns  together 
health  care  providers  and  consumers  who  work  toward  "freedom  of  choice  based 
on  knowledge  of  alternatives,"  which  is  ICEA's  motto. 

Clearly,  ICEA's  area  of  expertise  in  the  isiues  confronting  th\s 
subcommittee  today  is  limited  to  the  effect  of  the  cost  of  liability  insurance 
for  maternal  health  care  providers,  and  it^  lack  of  availability  for  midwives 
and  birthing  centers^,  on  the  quality  of  maternal  health  care  available  to  the 
childbeanng  public  today. 

Specifically,  irEA  believes  that  the  prohibitive  cost  of  provider 
liability  insjrance  and  its  lack  of  uniform  availability  for  all  maternal 
health  care  providers  are  restricting  access  to  quality  maternal  health  care 
and  reducing  the  choices  available  to  childbeanng  families. 

The  increase  in  malpractice  lawsuits  and  the  corresponding  rise  m 
malpractice  insurance  premiums  are  reducing  the  availability  of  birth 
attendants.    A  recent  survey  of  obstetrician-gynecologists  in  Florida  revealed 
that  25%  had  stopped  attending  births. J^/    Many  family  practitioners  a^'e 
dropping  their  obstetric  practice.     In  I9S3,  the  Florida  Academy  of  Family 
Practitioners  reported  that  ii\  of  physicians  surveyed  planned  to  give  up 
obstetrics. 2/    Availability  of  midwives  is  reduced  when  they  can  no  longer 
obtain  obstetrical  backup.     Further  restriction  of  health  care  provider 
options  occurs  when  medicai  malpractice  underwriters  are  unwilling  to  provide 
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obstetricians,  certified  nurse-midv ives,  and  birth  centers  with  liability 
insurance.     In  smaller  coiiur.unities  women  may  be  left  with  few  birth 
alternatives  for  professional  roaternity  care. 

Access  to  quality  naternity  health  care  is  further  restricted  by  the 
increased  costs  resulting  from  fear  of  litigation.    The  significant  rise  in 
the  number  of  procedures  and  tests  used  on  pregnant  women  plus  the  escalating 
juilpractice  premiums  which  are  passed  on  to  the  consumer  increase  the  cost  of 
having  a  bdby.2/    Althouqh  data  are  imprecise,  the  American  Hedical 
Association  estimated  that  the  practice  of  defen''»ve  medicine  in  1983  cost  the 
American  public  ^15.1  billion. There  are  many  in  our  society  who  do  not 
have  health  care  insurance  which  pays  these  biUc.    Still  more  have  insurance 
which  la  inadequate  to  cover  these  costs.     Increasingly,  they  ;>re  limiting 
their  prenatal  care,  or  eliminating  it  altogether,  because  they  cannot  afford 
to  pay  the  tills. 

ICEA's  second  concern  is  that  childbirth  choices  are  being  greatly 
reduced.     As  malpractice  claims  become  more  frequent  and  settlements  become 
higher,  health  care  providers  and  hospitals  become  less  flexible, 
interventions  such  as  prenatal  diagnostic  testing  and  electronic  fetal 
monitoring  become  routine,  and  parents  have  fewer  options  available.  Seeking 
to  be  legally  protected,  health  Cdre  providers  are  prescribing  more  and 
collaborating  with  clients  less. 

To  cite  just  one  statistical  instance,  cesaredn  secLion  rdtes  have  been 
dramatically  affected  by  the  fear  of  malpractice  litigation.     According  to  .he 
June,   1985  issue  of  the  American  Medical  News,   36.3%  of  the  2,100 
obstetricians  surveyed  by  the  California  Medical  Association  have  increased 
their  use  of  c«.sarean  section  in  response  to  the  worsening  liability 
environment  in  obstetrics. V 


ERIC 


298" 


295 


-  3  - 


A  R9dical  care  system  wiiich  fosters  the  idea  that  more  technology  means 
bettSL  health  care  tends  to  breed  a  &  ciety  that  uses  litigation  as  the 
solution  to  a  [>oor  outcome.     Health  care  consumers  assume  less  responsibility 
for  Maintaining  their  own  health  and  become  more  dependent  on  providerr  to  do 
it  for  then.    The  unrealistic  expectation  by  the  public  that  all  births  will 
be  perfect  has  been  propagated  by  health  care  providersr  educators  hospitalSf 
the  legal  syaten,  and  mass  media.    The  result  is  a  litigious  society  that 
assumes  that  a  poor  birth  outcome  is  ilways  the  result  of  negligence. 

Solutions  to  the  nslpractice  situation  are  complex  and  will  necessitate 
dedicated  cooperation  by  ail  involved.    Toward  that  end,  in  July,  ICEA 
co-sponsored  a  Forum  on  Malpractice  Issues  in  Childbirth:  1985  with  the 
National  Institute  of  Child  Health  and  Human  Development  and  the  Division  of 
Hsternal  and  Child  Health  of  th^  Department  of  He    ^h  and  Human  Services.  The 
two-dsy  Porum  brought  together  s  nultidisciplinary  group  representing  more 
tbAn  75  major  national  organizations  in  medicine,  midwifery,  nursing, 
government,  and  health  policy  as  well  as  the  legal  profession,  third-party 
insurance  carriers,  malpractice  underwriters,  and  childbirth  and  consumer 
health  groups. 

'''he  participants  were  assigned  to  seven  work  groups,  each  comprisinn 
from  9  to  12  persons  from  different  disciplines  and  backgrounds  to  provide  a 
balance  of  viewpoints  and  areas  of  expertise.    Each  work  group  focused  on  a 
apecific  issue  with  the  goal  of  developing  recommendations  and  strategies  for 
action.    A  copy  of  the  Porum  program  is  appended  to  this  statement. 

Of  particular  interest  to  this  subcommittee  are  the  recommendations  of 
work  group  f3  which  was  charged  with  answering  the  following  question:  How 
can  thf  government  and  its  agencies  prevent  childbirth-related  injury  and 
reduce  the  adverse  effects  of  malpractice  claims?    The  recommendations 
developed  by  this  work  group  at  the  Porum  are  presented  below. 
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Recomwenddl- ion  No,  1;    Governments  should  take  immedi ate  stop-gap 
■easurea  wO  aaaure  the  availability  of  professional  liability  in>}urance  for 
all  llcansed  providers  of  naternal  health  care,  including  family 
practitioner*!  obstetricians,  nurse-nidwives,  and  birthing  centers.  To 
accoMplish  this  objective,  the  following  strategies  were  outlined:  1)  The 
federal  governnent  should  create  a  reinsurance  fund  that  will  fill  the  gap 
left  In  the  private  reinsurance  market  in  the  United  States  by  the  substantial 
withdrawal  of  private  sector  reinsurers.     2)  All  state  governments  should 
crisate  joint  underwriting  associations  of  all  Insurance  companies  that  write 
Insurance  in  their  states,  and  should  require  these  associations  to  write 
Insurance  for  the  full  spectrum  of  state-licensed  maternal  health  care 
providers.    The  state  joint     .Jerwrltlng  associations  should  be  reinsured  by  a 
national  joint  underwriting  association  created  by  federal  legislation.  3) 
The  federal  government  should  authorize  physician  mutual  Insurance  companies 
to  underwrite  malpractice  Insurance  for  other  maternal  health  care  providers. 

Preamble  to  Recommendations  No.  2  and  no.  3:    An  important  ccuse  of  the 
crisis  in  the  availability  and  cost  of  malpractice  insurance  for  maternal 
health  care  providers  is  the  burdening  of  the  malpractice  Insur'^  ice  system  and 
the  tort  system  with  social  responsibilities  that  belong  elsewhere.  Recommen- 
dations NO.  2  and  3  address  the  correction  of  this  system  fault. 

The  first  responsibility  that  belongs  elsewhere  is  the  provision  of 
social  insurance  for  the  cost  or  life-long  care  of  severely  disabled  babies. 

The  second  resporsibi 1 ity  that  belongs  elsewhere  is  the  policing  of 
maternal  health  care  providers  to  assure  their  competence  and  the  quality  of 
care  they  provide.    The  identification  and  discipline  of  maternal  health  care 
providers  for  incompetence,  negligence,  or  Impairment  is  probably  the 
responsiblity  of  effective  <)tate  licensing  boards. 
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Recommendation  No,  2;  The  social  insurdnce  of  over  209  million  Americans 
for  catastrophic  birth  outcomes  is  now  provided  by  the  malpractice  insurance 
premiums  of  Approximately  50,00D  maternal  health  care  providers.    This  is  much 
too  small  a  base  of  persons  to  finance  such  a  costly  insurance  program. 
Therefore,  the  government,  ah  the  ag^ nt  of  all  the  people,  should  provide 
^.atastrophic  insurance  for  all  disabled  persons.    This  would  eliminate  the 
present  necessity  for  all  persons  to  use  the  tort  system  to  attempt  to  get 
funding  for  the  life-long  cost  of  care  for  severely  disabled  babies,  whether 
or  not  their  disability  is  the  result  of  malpractice.    To  accomplish  this  the 
following  strategies  were  detailed:  1)  The  government  should  provide  Medicaid 
entitlement  with  no  means  test  to  those  with  catastrophic  disability.    2)  At 
the  sane  tim'     che  government  should  abolish  the  collateral  source  rule  which 
now  prevents  revealing  to  the  court  and  jury  the  other  sources  of  compensation 
to  the  injured.    This  will  enable  juries  to  take  into  account  the  public 
insurance  as  well  as  ether  compensation  to  the  injured  in  deciding  the 
appropriate  amount  of  court-awarded  compensation. 

Recommendation  No.  3;  There  is  a  need  to  strengthen  the  governmental 
mechanism,  especially  state  licensing  boards,  to  assure  the  competence  of 
health  care  providers.    Strategies  to  accomplish  this  objective  include:  1) 
Improve  the  flow  of  information  regarding  evidence  of  incompetence,  bad  . 
practice,  and  maternal  and  childbirth  accidents  and  injuries  to  state 
licensing  boards  by  a)  authorizing  and  encouraging  anonymous  reporting  of  such 
cases;  b)  requirng  insurance  companies  to  report  all  settlements  and  judgments 
in  malpractice  claims  and  suits;  c)  <^iving  equal  weight  to  complaints  from 
consumers  and  providers;  and  d)  widening  and  increasing  the  professional 
standards  review  of  hospital  and  birth  center  maternal  and  neonatal  medical 
records.    2)  Strengthen  state  licensing  boards  by  a)  ensuring  that  members  be 
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full  tlm«  and  compensated;  b)  providing  adequate  staff  support;  c)  widening 
the  representation  on  licensing  boards  to  include  substantial  numbers  of 
non-peers,  such  as  consumers  and  providers  from  other  health  care  disciplines; 
d)  requiring  speedy  action  on  conplianta  and  speedy  resolution  of  disciplinary 
proceedings;  and  e)  providing  sufficient  funding,     3)  Create  a  nationwide 
clearinghouse  to  collect,  catalog  and  make  available  evidence  of  provider 
incompetence  and  malpractice.    The  clearinghouse  holdings  should  be  accessible 
to  all,  including  the  general  public,  state  governments  and  health  care 
organizations , 

Recommendation  no,  4:  State  governmeits  should  take  actions  to  maintain 
the  availability  of  childbirth  alternatives,    specifically  this  could  be 
accomplished  by  1)  enacting  legislation  to  require  that,  in  court  proceedings, 
maternal  health  care  providers  shall  be  judged  by  the  standards  of  their 
particular  health  care  di&cipline  or  profession  (e,g,,  obstetricians  by 
obstetrical  standards,  nurse-midwives  by  the  standards  of  nurse-midwifery;; 
and  2}  taking  actions  as  listed  above  to  ensure  the  availability  of 
malpractice  insurance  to  the  full  spectrum  of  licensed  maternal  health  care 
providers. 

Recommendation  no,  5;  State  governments  should  speed  up  the  claims 
resolution  process  through  general  court  reforms.    Strategies  for 
accomplishing  this  include;  1)  the  provision  of  opecialized  <^ourts  for  medical 
malpractice  suits,  with  judges  who  have  some  expertise  in  medicine;  2)  the  use 
of  a  computer-based  system  to  improve  court  scheduling;  and  3)  the  use  of 
video-taped  expert  witnesses. 

Recommendation  no,  6;  State  governments  should  take  measures  to  reduce 
the  insurance  companies'  outlays  for  settlements  without  causing  economic  loss 
to  the  injured.    The  following  strategies  were  developed  to  accomplish  this 
recommendation;  1)  the  requirement  of  mandator:'  structured,  or  periodic. 
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payncnta  for  ■•ttlein«r>t8  above  a  legislatively  specified  uollar  ainount;  and  2} 
the  legislation  of  a  oxiding  scale  of  attorney  contingency  fees. 

Recoaaendation  No.  7  (a  minority  recommendation);  Much  malpractice  is 
criminal  action,  and,  as  such,  should  be  tried  in  the  criminal  courts. 

Other  work  groups  at  the  Forum  addressed  the  issues  of  how  maternal 
health  care  providers,  the  public,  medical  malpractice  underwriters, 
third-party  insurance  carriers  and  the  legal  system  can  prevent  childbirth- 
related  injury  and  reduce  the  adverse  effects  of  malpractice  claims.    ICBA  is 
currently  publishing  the  Proceedings  of  the  Forum  on  Malpractice  Issues  in 
Childbirth:  1985  which  will  include  all  the  recommendations  of  the  seven  work 
groups.    When  the  published  Proceedings  are  available,  ICEA  will  be  pleased  to 
supply  a  copy  to  the  Subcommittee  for  the  record.    Extra  copies  can  be  ordered 
from  the  Director  of  Publications,  International  Childbirth  Education 
Association,  t.  0.  Box  20048,  Minneapolis,  Minnesota,  55420. 

£CEA  WO'  ^d  be  pleased  to  present  to  the  Subcommittee  any  additional 
information  which  it  can  provide  in  an  effort  to  seek  resolution  of  this 
complex  and  far-reaching  problem. 


1/    Florida  Obstetric  and  Gynecologic  Society:  A  survey  of  obstetrical 
practice  activity  in  Florida,  Feb.,  1983. 

2/    Florida  Acadtmy  of  Family  Physicians:  A  survey  on  the  effects  of 
malpractice  insurance  premiums  on  delivery  of  health  care  in  family  practice. 
J.  Florida  Med.  Assoc.  70(6):  433,  June  1983. 

3/    American  College  of  Obstetricians  and  Gynecologists:  Professional 
liability  insurance  and  its  effects:  Report  of  a  survey  of  ACOG's  membership, 
Washington,  D.C.,  Aug.  31,  1983. 

4/  American  Medical  Association,  Professional  liability  m  the  '80s.  Report 
1,  Chicago,  Oct.  1984. 

5/    American  Medical  News:  Liability  situation  altering  obstetricians' 
practices:  survey,  June  21,  1985. 
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NAACOG:    THE  ORGANIZATION  FOR  OBSTETRIC,  GYNECOLOGIC,  AND  NEONATAL  NURSES 

NAACOG,  the  organization  for  obstetric^  gynecologic  and  neonatal  nurses, 
Is  a  specialty  nursing  organization  which  Includes  certified  nurse  midwives 
among  its  18,000  members.    These  certified  nurse  midwives  provide  continuity 
of  care  for  the  pregnant  woman  by  following  them  through  the  prenatal 
period,  through  delivery  and  into  the  post  partum  period.    Many  work 
with  Inner  city  and  rural  disadvantaged  women  who,  without  the  certified 
nurse  midwife,  would  not  hdve  this  prenatal  care.    Other  certified  nurse 
midwives  provide  heal th  care  to  women  who  have  deliberately  sought  out 
this  alternative  to  care  by  a  physician. 

The  recent  decision  of  insurance  carriers  to  discontinue  insurance  for 
certified  nurse  midwives  places  the  profession  In  Jeopardy.    Without  ade~ 
quate  professional  liability  coverage,  the  certified  nurse  midwife  cannot 
practice,  nor  can  any  nurse.    All  nurses  need  to  have  access  to  affordable 
Insurance  covering  the  areas  of  nursing  practice  for  which  they  are  responsi- 
ble and  accountable. 

We  are  aware  that,  for  the  last  two  decades,  malpractice  claims ^  have 
been  Increasing  in  frequency  and  that  awards  have  escalated  dramatically. 
However,  the  statistics  of  the  American  College  of  Nurse  Midwives  indicate 
thai  only  (>%  of  certified  nurse  midwives  have  been  named  In  a  professional 
liability  suit.    By  contrast,  60*  of  the  obstetricians  In  this  country  have 
been  sued.    To  lump  these  two  groups  together  for  statistical  purposes  Is 
a  distortion  of  the  facts. 
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In  addition  to  being  available,  Insurance  must  be  affordable.  National 
statistics  Indicate  that  the  average  salary  for  the  nurse  midwife  In  the 
United  States  is  $25,000.    Obviously,  Insurance  premiums  on  the  scale  of 
those  for  the  medical  profession  are  out  of  the  question. 

We  recognize  that  health-care  providers  must  vyork  to  ensure  the  quality 
in  patient  care.     In  fact,  that  Is  the  purpose  of  NAACOG.    But,  we  also 
feel  that  the  time  has  come  to  address  the  twin  problems  of  the  availability 
and  cost  of  professional  liability  insurance  and  the  escalation  of  awards 
in  malpractice  suits. 

NAACOG  is  pleased  to  learn  that  Chairman  Florio  and  his  Subconmittee  on 
Commerce,  Transportation,  and  Tourism  is  conduct i.ig  a  hearing  on  Septem- 
ber 19,  1985  to  look  into  these  problems.    Our  membership  applauds  these 
efforts. 


302 


COtMMTTII  fN» 
(ISNfWtl 


coMMtrrii  OM  iNf  DCv 


CongrEBB  of  the  Bnital  States 

DoQBt  or  UeprcstnCQtiots 
iDulongnin,  BC  205)5 


MOMnau*  PMC  NT  1171] 


October  11 »  198S 


Honorable  James  J,  Florio 
Chairman 

Subcommittee  on  Cominerce, 
Transportation,  and  Tourism 
H2-151,  House  Office  Building  Annex  #2 
Washington,  D.C.  20515 

Dear  Jim 

1  found  the  hearing  concerning  the  problems  facing  the  propertjr-casualtjr 
insurance  market,  held  by  the  Subcommittee  on  Commerce,  Transportation,  a^d 
Tourism  on  September  19,  very  interesting  and  informative.    Enclosed  jrou  will 
find  a  letter  from  Mr.  Charles  Landgraf ,  U.S.  General  Counsel  for  the  Underwriters 
at  Lloyds  of  London,  which  comments  upon  that  hearing.    This  letter  provides  an 
important  perspective  to  some  of  the  statements  made  at  the  hearing.  Therefore, 
1  request  that  this  letter  be  made  a  part  of  the  hearing  record. 

I  understand  that  you  intend  to  schedule  additional  hearings  on  this  issue. 
To  ensure  that  those  who  have  an  interest  ir  this  issue  have  an  opportunity  to 
be  heard.  1  request  that  Lloyds  of  London  and  the  National  Ass  ciation  of  Insurance 
Commissioners  be  invited  to  testify  at  the  next  hearing.   Although  I  do  not  know 
If  they  will  be  able  to  testify,  I  believe  it  is  imperative  that  they  be  given 
the  opportunity  to  do  so. 

Thanic  you  in  advance  for  your  consideration. 

/ 

Sincerely  yours, 

^  t>n^, — 

Norman  F.  Lent 
Ranlcing  Minority  Member 
Subcommittee  on  Commerce, 
Transportation,  and  Tourism 
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The  Honorable  James  J.  Florio 
Chairman,  Subcommittee  on 

Commerce,  Transportation  and  Tourism 
Committee  on  Energy  and  Commerce 
U.S.  House  of  Representatives 
Rayburn  Office  Building,  Room  2162 
Washington,  d.C.  2051S 

Re:     Hearings  on  Property/Casualty 

Insurance  Industry       September  19,  1985 

Dear  Hr.  Florio: 

We  wish  to  thank  you  for  the  September  11  letter 
invitation  to  appear  at  the  Thursday,  September  19,  1985 
hearing  which  you  extended  to  the  Underwriters  at  Lloyd's, 
London,  whom  we  are  privileged  to  serve  as  U.S.  General  Counsel. 

We  hope  that  at  some  point  in  the  near  future  it  will 
be  possible  to  arrange  a  mutually  convenient  meeting  between 
you  and  a  senior  member  of  the  Lloyd's  underwriting  community, 
if  you  remain  interested  in  such  a  meeting. 

In  the  meantime,  we  wish  to  take  this  opportunity  to 
correct  the  record  on  some  misstatements  of  f:ict  regarding 
LLoyd's  made  at  the  September  19  hearing.    We  have  not  yet  been 
able  to  obtain  s  transcript  of  the  hearing  from  the 
Subcommittee  staff*     Nevertheless,  we  attended  the  hearing,  and 
from  the  prepared  written  testimony,  our  own  notes  of  the  oral 
remarks,  and  subsequent  confirming  press  reports,   it  is  clear 
that  the  record  now  contains  several  factually  inaccurate 
statements  by  Ralph  Nader,  and  Robert  Hunter  of  the  National 
Insurance  Consumers  Organization. 


307 


304, 


The  Honorable  James  J*  Florio 
October  1,  1985 
Page  2 


Mr.  Hunter  asserted  that  Lloyd's  is  not  licer.sed  as  an 
insurer  in  any  state  in  the  United  States  and  that  no  audited 
financial  information  is  available  in  the  U.S.  on  Lloyd's. 
These  statements  are  incorrect.    As  Mr.  Hunter  should  recall 
from  his  days  as  Federal  Insurance  Administrator.  Lloyd's 
Underwriters  ar<  licensed  insurers  in  three  U.S.  jurisdictions 
—  Illinois,  Kentucky,  and  the  U.S.  Virgin  Islands. 
Furthermore,  Lloyd's  Underwriters  are  accredited  reinsurers  and 
eligible  surplus  lines  insurers  in  every  other  U.S. 
jurisdiction.    Consequently,  Lloyd's  each  year  files  audited 
financial  statements  with  many  states  and  with  a  number  of 
Federal  agencies,  which  also  have  recognized  Lloyd's  insurance 
and  reinsurance. 

Mr.  Nader,  for  his  part,  grossly  mischaracter ized  the 
recent  public  statements  of  Peter  N.  Miller,  the  Chairman  of 
the  Council  of  Lloyd's,  and  of  another  senior  member  of 
Lloyd's,  Gerrold  Wakefield,  as  "threats"  to  withdraw  from  the 
U.S.  market.     In  fact,  the  speeches  of  both  men  were  made  in 
public  forums  in  the  United  States  in  response  to  invitations 
by  American  sponsors.     Chairman  Miller  was  addressing  a 
quarterly  meeting  of  the  National  Association  of  Insurance 
Commissioners  at  their  express  request,    Mr.  Wakefield  was 
speaking  by  invitation  at  an  information  gathering  hearing 
organized  by  Illinois  Insurance  Director  Washburn,  and  some 
dozen  other  state  commissioners.    The  candid  assessments  of 
U.S.  liability  loss  experience  given  by  Cnairman  Miller  and 
Mr.  Wakefield  are  not  only  entirely  appropriate,  but  also 
consistent  with  the  evidence  you  received  from  domestic 
industry  witnesses  at  the  hearing. 

Mr.  Nader  also  urged  your  Subcommittee  to  investigate 
what  he  asserts  was  "lobbying  and  pressure  on  domestic  .  .  . 
state  regulators  and  lawmakers"  by  Lloyd's  (Nader  written 
statement) .    When  pressed  at  the  hearing  for  some 
substantiation,  Mr.  Nader  alluded  vaguely  to  events  leading  to 
Minnesota's  amendment  of  its  hazardous  waste  Super  fund  law  a 
couple  of  years  ago.     In  fact,  contrary  to  Mr.  Nader's 
innuendo,  prior  to  the  latter  legislative  development  it  was 
the  Governor  of  Minnesota,  Rudy  Perpich,  who  sought  Lloyd's 
Underwriter's  counsel  on  the  matter  by  traveling  to  London  and 
visiting  the  Lloyd's  Underwriting  Room.  Naturally, 
Underwriters  cooperated  with  his  request  and  expressed  their 
frank  views  on  the  »*.nderwr iting  considerations  posed  by  the 
then-existing  terms  of  the  statute. 
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Finally,  Mr-  Nader  created  a  similarly  grave 
Klsimpresfllon  In  his  testimony  by  asserting  that  Lloyd's  was 
the  major  Initiator  of  the  new  comprehensive  general  liability 
policy  form  now  being  promoted  by  ISO  and  much  of  the  domestic 
Industry.    In  fact,  the  new  CGL  form  has  been  a  major  project 
of  ISO  for  many  years,  and  It  it  only  relatively  recently, 
roughly  the  last  twelve  months,  that  ISO  has  ever  requested 
Lloyd's  views  on  an  already  developed  policy  form- 
Representatives  of  Lloyd's  have  been  forthcoming  with  their 
views,  because  they  believe  the  U-S-  market  Is  of  continuing 
Importance,  and  interested  Underwriters  seek  to  remain,  as  they 
have  always  been,  responsible  participants  in  that  market- 

We  hope  that  this  Information  will  be  useful  to  you 
and  the  Subcommittee  in  the  study  of  current  problems  in  the 
U.S.  property /casualty  market.    Of  course,  we  will  try  to 
assist  you  and  the  Subcommittee  should  you  have  any  further 
questions  regarding  Underwriters  at  Lloyd's. 


Respectfully  yours. 


cc:     The  Honorable  Norman  F.  Lent 
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LIABILITY  INSURANCE  AVAILABILITY 


TUESDAY,  FEBRUARY  4,  1986 

House  of  Representatives, 
Committee  on  Energy  and  Commerce, 

Subcommittee  on  Commerce, 
Transportation,  and  Tourism, 

Washington,  DC. 

ooB^J^^^^^J^^  ^  no"ce,  at  9:30  a.m.,  in  room 

2322  Rayburn  House  Office  Buildmg,  Hon.  James  J.  Florio  (chair- 
man)  presiding. 

Mr.  Florio.  The  subcommittee  will  come  to  order. 

Mr.  Lent  has  been  delayed.  He  has  asked  that  we  go  forward  in 
recognition  of  the  time  constraints  that  we  have  and  the  number  of 
witnesses  that  we  have  this  morning.  I  would  like  to  welcome  all  in 
attendance. 

This  is  the  second  in  a  series  of  hearings  on  the  unavailability 
and  unaitordability  of  liability  insurance. 

We  convene  in  something  of  an  atmosphere  of  crisis,  as  com- 
plamts  flood  mto  the  Congress  about  insurance  cancellations,  large 
rate  mcreases,  and  adverse  effects  on  businesses  and  services. 

Today's  witnesses  are  on  the  frontlines  of  this  crisis.  Our  wit- 
nesses include  representatives  of  American  businesses  and  of  cities 
towns,  and  school  boards  throughout  the  country.  Many  of  the 
members  of  the  groups  represented  have  been  hard  hit  by  this 
crisis.  The  subcommittee  is  also  pleased  to  welcome  representatives 
of  insurance  agent  organizations.  Agents  bring  to  these  hearings 
both  expertise  about  the  insurance  industry  and  knowledge  of  their 
chents  difficulties.  The  contribution  of  all  our  witnesses  is  in-eatlv 
valued  by  this  subcommittee. 

To  understand  the  implications  of  the  liability  crisis,  we  must 
learn  of  its  impact  on  people  such  as  those  represented  here  today. 
Since  insurance  regulation  has  traditionally  been  a  matter  of  State 
responsibility,  an  important  aspect  of  our  inquiry  involves  recent 
expenence  in  the  States.  It  is  unportant  for  us  to  hear  from  those 
directly  affected  by  the  insurance  crisis  so  we  can  see  how  State 
govemmente  and  the  private  sector  might  be  able  to  solve  the  li- 
ability crisis. 

As  the  debate  regarding  the  insurance  crisis  unfolds,  it  increas- 
mgly  appears  the  sources  of  our  insurance  difficulties  are  complex 
and  diverse.  State  regulation,  the  judicial  system,  industry  prac- 
tices, and  inadequate  Federal  enforcement  of  protections  against 
health  and  safety  hazards  have  all  been  cited  as  contributing  to  the 
cnsis. 
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This  complexity  suggests  that  a  solution  to  the  crisis  will  require 
a  higher  d^ee  of  cooperation  than  is  sometimes  brought  to  Dear 
in  addressing  controversial  issues.  The  insurance  crisis  poses  a  seri- 
ous economic  threat.  I  hope  that  these  hearings  will  contribute  to  a 
spirit  of  cooperation,  because  everyone  has  a  stake  in  developing  a 
consensus  approach  to  a  solution. 

I  would  like  at  this  point  to  yield  to  the  gentleman  from  Iowa  for 
anycomments  that  he  may  have. 

[The  opening  statement  of  Hon.  Norman  Lent  follows:] 

Statemknt  op  Hon.  Norman  F.  Lent 

I  want  to  commend  the  Chairman  for  convening  thi9  second  hearing  on  the  issue 
of  availability  and  affordability  of  liability  insurance.  At  our  first  hearing  on  this 
issue  in  September,  1985,  we  heard  from  a  limited  segment  of  the  business  commu- 
nity—such as  hazardous  waste  management,  day-care  centers  and  nurse/mid- 
wives— concerning  the  problems  they  are  encountering  in  obtaining  insurance 
which  is  affordable.  It  appears  that  prospects  for  getting  liability  insurance  are  not 
any  better  in  1986.  Lack  of  insurance  is  spreading  to  the  business  community  in 
general  and  State  and  local  governmental  entities.  Man^  have  stated  that  the  insur- 
ance problem  is  caused  in  laige  part  by  our  civil  justice  S3^m.  Tort  reform  has 
been  suggested  as  a  possible  solution  to  this  problem.  In  mv  nome  State  of  New 
York,  a  commission  has  been  established  to  study  this  problem  and  make  recom- 
mendations. 

I  look  forward  to  hearing  from  our  witnesses  today  about  their  experiences  both 
as  insureds  and  as  defendants  in  our  tort  system-^and  about  their  elTorts  to  find 
solutions  at  the  State  level. 

Mr.  Tauke.  Well,  thank  you,  Mr,  Chairmcm. 

I  want  to  commend  you  for  initiating  hearings  on  the  issue  of  li- 
ability insurance.  During  the  past  few  months,  as  I  have  visited  my 
home  State  of  Iowa,  the  liability  insurance  problem  has  ranked 
right  up  there  with  the  farm  problem  as  being  foremost  in  the  con- 
cerns of  my  constituents.  The  problem  crosses  many  boundaries. 
Obviously,  we  have  great  difficulties  with  liability  insurance  for 
professionals. 

For  example,  a  few  weeks  ago  an  obstetrician  in  from  my  home 
city  of  Dubuque  came  to  my  ofGce  to  inform  me  that  because  his 
liability  insurance  premiums  had  topped  the  $40,000  mark,  he  was 
retiring  at  the  age  of  55.  He  had  never  had  a  claim  against  him  but 
he  found  out  that  not  only  would  he  have  to  pay  for  this  year  the 
$40,000  insurance  premium  for  his  insurance,  but  he  also  would 
have  to  pay  $67,000  tail  if  he  retired  today. 

I  have  had  a  number  of  rural  hospitals  approach  me  because  of 
their  inability  to  find  physicians  who  will  perform  certain  services 
in  those  hospitals  due  to  liability  insurance  problems.  Skylifts  in 
my  district  and  a  variety  of  other  businesses,  such  as  day  care  cen- 
ters, have  had  difficulty  in  obtaining  liability  insurance. 

I  know  Members  of  Congress  have  been  approached,  as  I  have,  by 
a  number  of  local  officials  who  have  watched  the  liability  insur- 
ance for  their  units  of  government  skjrrocket.  When  I  was  in  the 
Iowa  Legislature  we  spent  a  lot  of  time  talking  about  the  liability 
insurance  problem  as  it  affected  professionals,  as  it  affected  manu- 
facturers, as  it  affected  a  variety  of  other  interests  in  our  society. 
But  our  basic  conclusion  all  the  time  was  that  the  Federal  Govern- 
ment wasn't  going  to  do  anything,  in  fact,  probably  shouldn't  do 
anything,  and  therefore,  the  State  would  move  forward  in  this 
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As  we  speak  todav,  legislatures  all  across  the  country  are  at- 
tempting to  deal  with  the  issue  but  it  doesn't  seem  to  me,  after  ob- 
serving the  development  of  this  problem  over  a  period  of  years 
that  we  can  any  longer  rely  on  the  States  to  deal  with  this  issue  If 
you  have  a  manufacturer  who  is  developing  a  product  that  will  be 
sold  across  the  Nation,  a  State-by-State  approach  isn't  a  very  sati - 
fymg  one.  For  those  who  are  dealing  with  the  problem  on  an  ongo- 
ing basis,  the  State-by-State  approach  simply  hasn't  dealt  with  it  in 
a  satisfactory  way. 

So,  it  does  seem  to  me  it  is  time  for  the  Federal  Government  to 
step  in  and  to  examine  the  issue  and  determine  if  there  are  some 
solutions  ttiat  we  can  develop  which  can  deal  with  it  in  a  responsi- 
ble way.  Therefore,  I  commend  the  chairman  for  initiating  these 
hearings. 

I  have  no  solution  to  offer  at  the  moment  and  I  don't  have  any 
particular  approach  that  I  think  ought  to  be  pursued,  but  like 
manv,  I  am  also  committed  to  studying  the  question  and  trying  to 
develop  the  most  equitable  solution  available,  one  that  will  protect 
consumer  mterests  and  at  the  same  time,  protect  the  interests  of 
the  professionals  and  the  manufacturers  and  others  in  the  country, 
because  ultunately  by  protecting  their  interests,  we  ensure  that  the 
services  and  the  products  they  offer  will  be  available  to  the  con- 
sumers of  this  Nation. 

Thank  you,  Mr.  Qiairman. 

Mr.  Florio.  Thank  you  very  much. 

Mr.  Sharp.  Thank  you,  Mr.  Chairman. 

I  am  delighted  to  be  here  and  want  to  thank  the  chairman  for 
his  continuing  this  series  of  hearings  on  liability  insurance,  be- 
cause like  my  colleague  from  Iowa  and  the  chairman  of  the  com- 
mittee, I  am  beginning  to  hear  in  a  mtgor  way  from  constituents 
Just  m  two  town  meetings  last  month,  in  small  communities  in  In- 
diana, I  heard  from  truckers,  heard  from  oil  jobbers,  heard  from 
local  officials,  from  small  farmers,  about  the  growing  problem  of 
either  getting  coverage  or  astronomical  increases  in  rates  or  just 
the  general  fear  that  they  are  not  going  to  be  able  to  cope  with  the 
dimensions  of  a  clearly  growing  problem  in  this  country. 

So,  I  think  it  is  both  timely  and  imperative  that  we  in  Congress 
turn  the  spotlight  on  this  problem  to  determine  whether  the  focus 
has  got  to  be  on  the  leged  profession  and  tort  law,  whether  the 
focus  has  to  be  on  the  insurance  industry,  or  whether  the  remedy 
h^  got  to  come  from  the  States  or  from  the  Federal  Government. 

I  don  t  yet  know  the  answer  among  those  contending  forces  and 
directions  that  we  might  go,  and  I  think  it  is  imperative  that  we 
get  moving  because  my  impression  is  the  problem  is  not  going  to  be 
dimmishing  but  it  is  going  to  be  clearly  growing  and  at  a  bare  min- 
imum. It  is  of  value  for  this  committee  and  others  in  Congress  to  be 
focusing  the  spotlight  in  hopes  that  others  might  be  able  to  solve 
the  nroblem  in  the  legal  profession  or  in  the  insurance  industry, 
bui^  I  am  suspicious  it  is  going  to  take  a  more  dramatic  effort  in 
State  and  Federal  legislatures,  and  I  am  delighted  that  the  chair- 
man is  taking  the  issue  up. 
,  Mr.  Florio.  Thank  you  very  much. 

We  are  pleased  to  have  as  our  first  panel  of  witnesses,  some  very 
distinguished  representatives  of  governmental  entities.  I  would  like 
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them  to  come  forward.  M:\  David  Russell,  first  vice  president.  Na- 
tional Association  of  Towns  and  Townships;  Mayor  Francis  Fla- 
herty, Warwick,  RI,  National  League  of  Cities;  and  Ms.  Nellie  Weil, 
first  vice  president,  National  School  Boards  Association.  I  welcome 
our  witnesses  to  the  subcommittee. 

As  with  all  of  our  witnesses  for  the  morning,  their  statements 
will  be  put  in  their  entirety  in  the  record  and  the  witnesses  may 
feel  free  to  proceed  in  summary  fashion. 

Mr.  Russell,  we  would  be  pleased  to  hear  from  you. 

STATEMENTS  OF  DAVID  RUSSELL,  FIRST  VICE  PRESIDENT,  NA- 
TIONAL ASSOCIATION  OF  TOWNS  AND  TOWNSHIPS;  FRANCIS  X. 
FLAHERTY,  ON  BEHALF  OF  NATIONAL  LEAGUE  OF  CITIES;  AND 
NELLIE  C.  WEIL,  FIRST  VICE  PRESIDENT,  NATIONAL  SCHOOL 
BOARDS  ASSOCIATION 
Mr.  RuriSLL.  Thank  you,  Mr.  Chaiiman. 

I  hope  you  will  forgive  me  for  my  voice.  I  have  a  terrible  cold, 
but  this  was  an  issue  that  I  definitely  wanted  to  come  down  and 
testify  on  because  it  is  very  dear  to  our  hearts,  and  is  a  serious 
problem  in  our  State. 

Mr.  Chairman,  members  of  the  subcommittee,  my  name  is  David 
Russell.  I  am  the  first  selectman,  which  is  the  New  England  equiv- 
alent of  mayor,  of  the  smaD  town  of  Granby,  CT.  I  am  here  today 
as  the  first  vice  president  of  the  National  Association  of  Towns  and 
Townships,  an  organization  tepreeenting  over  13,000  predominant 
small  rural  governments  around  the  Nation. 

The  vast  minority  of  our  constituency  are  under  25,000.  I  would 
guess  that  over  75  percent  of  our  municipalities  are  under  5,000 
population  and  that  brings  some  verv  unique  problems  to  us  in  re- 
sponding to  this  insurance  crisis.  NIany  of  the  people  who  are  in 
the  lea&rshit)  positions  in  our  towns  and  townships  are  purely  on 
a  volunteer  Dc^is,  on  a  part-time  basis  with  no  remuneration. 
Whatever  they  do,  they  do  it  as  a  service,  and  they  are  finding 
themselves  in  some  serious  governmental  as  well  as  personal  liabil- 
ity questions,  and  as  we  all  know,  there  have  been  problems  grow- 
ing m  thi*»  country  in  volunteerism,  the  ab'Uty  of  peoplo  to  have 
the  time  to  volunteer,  and  when  we  add  personal  hability  on  top  of 
some  of  the  time  problems  that  we  have  had  in  getting  volunteers, 
it  becomes  a  double  edged  sword,  and  we  are  having  more  and 
more  problems  getting  people  to  run  for  office  at  the  local  leveL 

What  I  would  like  to  do,  we  have  submitted  our  testimony  to 
you,  in  our  written  statement.  I  won't  go  over  that.  I  would  like  to 
mention  a  couple  of  items  to  highlight  what  we  consider  the  Feder- 
al role  in  alleviating  the  liabUity  crisis. 

I  think  the  predominant  role  is  probably  at  the  State  level  and  I 
brought  with  me  the  pile,  a  50-page  report  that  is  being  submitted 
to  the  Connecticut  General  Assembly  tomorrow  as  a  member  of  the 
Governor's  Task  Force  in  Connecticut  on  Insurance  Availability 
and  Cost.  We  have  spent  the  last  6  months  making  recommenda- 
tions, over  40 1  ^commendations  for  cha'>''  ^fli  at  the  State  level. 

There  are  a  number  of  items,  however,  that  even  if  these  are 
solved  at  the  State  level,  and  some  of  them  are  going  to  be  difficult 
issues  to  solve,  they  won't  be  terribly  effective  in  some  areas  with- 
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out  concomitant  Federal  action  at  the  same  timt,  because  there  are 
ways  to  go  around  the  State  courts  if  there  are  limitations  or  if 
there  are  some  unmunities  granted  at  the  State  level.  But  they  can 
go  to  the  Federal  courts  the  insurance  companies  tell  us,  and  it 
does  make  sonne  basic  common  sense  if  the  same  amount  of  money 
could  be  awarded  in  Federal  courts  or  our  insurance  rates  and  our 
insurance  availability  is  not  going  to  change  one  iota. 

Based  on  this  concern,  and  some  of  the  horror  stories  that  I  am 
sure  that  you  have  heard  and  read  around  the  country  in  terms  of 
either  being  cancelled,  being  nonrenewed,  or  having  immense  in- 
creases m  premium  costs,  the  National  Association  of  Towns  and 
lownships  Board  of  Directors  directed  us  to  investigate  this  issue 
and  we  held  a  summit  conference  a  couple  of  weeks  ago  in  Wash- 
ington, on  the  Federal  role  on  liability  insurance. 

^  *i^o  there  are  two  roles  I  would  like  to  talk  about.  One  is  sec- 
tion law,  and  the  other  is  the  problem  of  pollution  insurance. 

1983,  which  is  generaUv  considered  and  had  been  since 
the  1800  s,  a  civil  rights  section,  I  am  sure  you  are  aware  that 
there  has  been  a  great  change  in  the  last  several  years  in  the  inter- 
pretation and  a  number  of  suits  filed  under  that  section.  Basically, 
It  started  out,  from  what  I  understand,  practically  the  first  100 
years  of  its  existence  there  were  only  a  couple  hundred  suits  filed 
under  It  and  it  basicaUy  was  for  what  we  have  always  thought  of 
as  civil  rights,  in  the  narrow  focus,  violations. 

In  the  last  10  years,  there  have  been  literally  thousands  of  suits 
under  this  fix>m  everything  from  police  to  zoning  matters  and  that 
has  caused  an  immense  amount  of  grief  in  the  local  governments 
and  very  difficult  situations.  None  of  us,  I  don't  think,  at  the  local 
level  want  to  effect  the  civil  rights  impact  of  section  1983,  but  we 
do  have  some  serious  problems  vfith  the  expansion  and  the  wider 
interpretation  given  to  that. 

My  own  town  has  been  sued  under  that  and  the  recommendation 
from  pur  attorney  was  that  we  settle  what  was  in  our  opinion  a 
ridiculous  suit  simply  because  the  defense  costs  would  have  been 
larger  than  the  suit  was  requesting.  At  least  it  wasn't  one  of  the 
multimillion  dollar  suites.  We  did  refiise  to  do  that  and  finally, 
well,  so  far,  we  have  won  that,  but  it  has  been  drfended  by  the  in- 
^vidual  with  no  attomqr  and,  therefore,  very  little  if  any  costs  to 
the  plamtiff,  and  has  gone  through  the  U.S.  CSrcuit  C!ourt. 

We  are  waiting  to  see  whether  it  is  going  to  apply  to  the  U.S. 
ri^P^f^fnA  this  is  a  case  that  involves  probably  something 

like  $5,000.  So  far,  it  has  cost  us  more  than  that  to  defend  it.  But  it 
made  a  lot  of  sense  to  us  because  it  was  wrong.  It  was  a  bad  suit  in 
the  first  place  and  probably  would  have  affected  our  insurance 
rates  even  more. 

Also,  Connecticut  has  the  distinction  of  having  the  Torrington 
case,  which  has  taken  the  police  liability  and  put  it  on  a  very,  very 
thin  line,  thinner  than  it  ever  was.  We  have  had  a  number  of  cases 
in  the  past  that  talked  about  police  overreaction  to  things.  This  is 
the  first  one  that  I  am  aware  of  that  has  come  up  with  a  police 
underreaction  that  resulted  in  a  $2-mUlion  finding  against  the 
town  becaupe  they  didn't,  the  police  didn't  react  enourfi  to  a  re- 
quest for  help. 
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What  we  would  urge  you  to  do  is  some  serious  research,  and  we 
will  certainly  be  happy  to  work  with  you  in  this  for  what  we  call  a 
surgical  remedy  to  section  1983.  To  carve  out  some  of  these  areas 
that  are  being  used  now  for  the  first  time  to  claim  civil  rights  vio- 
lations that  have  nothing  to  do  with  the  traditional  civil  rights  con- 
cerns. 

The  second  area  is  pollution.  I  know  it  varies  from  State  to  State. 
Certainly,  in  the  State  of  Connecticut,  virtually  all  of  our  towns 
have  responsibility  for  waste  disposal.  My  town  has  a  landfill 
which  has  met  our  State  Depar^nent  of  Environmental  Protection 
Agency's  regulations  for  years  and  years,  but  now  we  are  told  that 
we  have  no  insurance  and  can  get  no  insurance,  and  probably  will 
not  be  able  to  get  any  insurance,  and  we  have  a  frightening  Jack- 
son Township  kind  of  liability  that  we  are  facing  because  of  that. 

We  have  never  had  a  claim  against  our  insurance  company  for 
pollution,  but  it  is  just  simply  a  ticking  time  bomb.  We  are  sitting 
there  with  no  insurance,  our  elected  board  is  probably  personally 
liable.  Even  though  we  are  indemnified  under  the  State  statute, 
there  are  lots  of  ways  that  people  have  gotten  around  that  in  the 
past. 

Our  dilemma  is  no  matter  how  much  we  spend,  no  matter  how 
many  experts  we  bring  in,  no  matter  how  many  regulations  we 
follow,  nothing  will  indemnify  us  and  they  can  come  back  to  haunt 
us  anytime  in  the  future.  We  would  sugg^t  th^it  the  Federal  Gov- 
ernment look  very  seriously  into  acting  as  the  insurer  of  last 
resort.  We  are  caught  between  the  proverbial  rock  and  a  hard 
place  on  pollution  insurance. 

The  Environmental  Protection  Agency  is  telling  us  under  Super- 
fund  that  we  must  be  insured.  The  insurance  companies  are  telling 
us  that  we  cannot  be  insured,  and  they  will  not  insure  us.  Some- 
thing has  to  give  somewhere  and  perhaps  the  Federal  Government, 
there  are  precedents  for  them  to,  in  the  Flood  Insurance  Program 
and  the  Riot  Insurance  Program,  which  I  understand  is  as  a  matter 
of  fact,  the  Federal  Government  even  made  a  few  dollars  on,  and  if 
those  precedents  could  be  taken,  and  looked  at,  and  tried  to  trans- 
late them  over  into  this  pollution  area,  it  certainly  would  help  us  a 

great  deal.  _^     ^  i.  x 

I  would  like  to  thank  you  very  much  for  the  opportunitjr  to  testi- 
fy this  morning.  The  National  Association  of  Towns  and  Townships 
would  certainly  be  willing  to  work  with  you  in  any  way  that  we 
can  to  solve  this. 
[The  prepared  statement  of  Mr.  Russell  follows:] 
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SIS 


TESTIMONY  OF  THE  NATIONAL  ASSOCIATION  OF  TOWNS  AND  TOWNSHIPS 
BEFORE  THE  HOUSE  COHMIHEE  ON  ENERGY  AND  COMMERCE 
SUBCOMMIHEE  ON  COMMERCE,  TRANSPORTATION  AND  TOURISM 
TUESDAY.  FEBRUARY  4.  1986 


MR.  CHAIRMAN  AND  MEMBERS  OK  THE  SUBCOmiTTEE.  I  AM  CAVIO  RUSSELL. 
EXECUTIVE  DIRECTOR  OF  THE  CONNECTICUT  COUNCIL  OF  SMALL  TOWNS.  AND  FIRST 
SELECTMAN  OF  THE  TOWh  OF  GRANBY,  CONNECTICUT.    I  AM  TESTIFYING  TODAY  IN  MY  CAPACITY 
AS  FIRST  VICE  PRESIDENT  OF  THE  NATIONAL  ASSOCIATION  OF  TOWNS  AND  TOWNSHIPS.  AH 
ORGANIZATION  REPRESENTING  OVER  13.000  TOWNS,  TOWNSHIPS  AND  SMALL  GOVERNMENTS 
NATIONWIDE.    THE  VAST  MAJORITY  OF  THE  COMMUNITIES  WE  REPRESENT  HAVE  POPULATIONS  UNDER 
25.000     OFFICIALS  IN  LEADERSHIP  POSITIONS  RANGE  FROM  THOSE  WHO  HAVE  BEEN  ELECTED  AND 
ARE  ON  A  SALARIED  BASIS.  TO  THOSE  WHO  ARE  VOLUNTEERING  THEIR  TIME  WITHOUT  ANt 
REMUNERATION  WHATEVER »  AND  WHO  DO  SO  AS  A  SERVICE  TO  THEIR  FRIENDS  AND  NEIGHBORS  IN 
THE  COMMUNITY. 

MR.  CHAIRMAN.  WE  APPRECIATE  BEING  INVITED  TO  TESTIFY  HERE  TODAY.  AND  WE  FEEL  THAT  OUR 
TESTIMONY  IS  PARTICULARLY  APPROPRIATE  BECAUSE  THIS  CRISIS  IN  LIABILITY  INSURANCE  IS 
AFFECTING  SHALL  COMMUNITIES  TO  A  GREATER  DEGREE  THAN  OTHER  GOVERNMENTAL  UNITS 

BECAUSE  WE  HAVE  LIMITED  BUDGETS,  WHICH  MEANS  THAT  WE  CANNOT  SELF- INSURE.  BECAUSE 
WE  DON'T  HAVE  FLEXIBILITY  IN  THE  REVENUE  SOURCES  THAT  LARGER  CITIES  HAVE.  AND  BECAUSE 
SO  MANY  OF  OUR  LOCAL  OFFICIALS  ARE  PART-TIME  AND  VOLUNTEERS.  WE  ARE  MORE  VULNERABLE  TO 
HAVING  THEM  RESIGN  FROM  OFFICE.    IN  OTHER  WORDS.  WE  CAN*T  AFFORD  THE  CURRENT  SITUATION  - 
HE  CAN'T  AFFORD  THE  ALTERNATIVES  —  AND  WE  CAN'T  AFFORD  TO  LOSE  OUR  LEADERSHIP. 
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WE  HOPE  THAT  YOU  WILL  WORK  WITH  US  AS  WE  STRUGGLE  WITH  THIS  NATIONAL  PROBLEM  WHICH 
IS  BECOMING  MORE  SERIOUS  EVERY  DAY  AS  CHANGES  IN  THE  INSURANCE  MARKETPLACE  ARE 
PUniNG  OUR  MEMBERS  MORE  AND  MORE  AT  RISK. 

THE  PARTICULAR  CASE  MOST  OFTEN  SINGLED  OUT  AS  INFLUENCING  THE  CHANGES  IN  OUR  CURRENT 
INSURANCE  MARKETPLACE  OCCURRED  IN  JACKSON  TOWNSHIP.  NEW  JERSEY.  IN  1983'    A  CASE  WHICH 
HAS  REVERBERATED  CLEAR  ACROSS  THE  UNITED  STATES  AND  AS  FAR  AS  LLOYDS  OF  LONDON.    IT  WAS 
IN  JACKSON  THAT  97  RESIDENTS  CLAIMED  THAT  THEIR  DRINKING  WATER  HAD  BEEN  CONTAMINATED 
BY  CHEMICALS  LEAKING  FROM  A  LANDFILL  WHICH  HAD  BEEN  CLOSED  YEARS  EARLIER  BY  THE  FEDFRAL 
ENVIROfftENTAL  PROTECTION  AGENCY. 

THE  CITIZENS  WERE  SUCCESSFUL  IN  THEIR  LITIGATION.  AND  A  JURY  AWARDED  THEM  15.8 
MILLION  DOLLARS      LATER  REDUCED  TO  5.8  MILLION  ON  APPEAL.    COMPANIES  INSURING  THE 
TOWNSHIP  WERE  FORCED  TO  PAY  THE         AWARD  DESPITE  THE  FACT  THAT  THE  POLICY  THEY  HAD 

ISSUED  AMOUNTED  TO  ONLt  ONE  MILLION  DOLLARS 

AS  A  RESULT  OF  THE  JACKSON  TOWNSHIP  CASE.  ONE  INSURANCE  COMPANY  IN  PENNSYLVAMA 
CANCELLED  THREE  HUNDRED  MUNICIPAL  POLICIES  IN  THAT  STATE  ALONE.    AND  I  WOULD  LIKE 
TO  POINT  OUT.  MR.  CHAIRMAN.  THAT  OFTEN  WE  ARE  FINDING  POLICIES  COMPLETELY  CANCELLED 
WHETHER  OR  NOT  THE  MUNICIPALITY  HAS  EVER  FILED  A  CLAIM. 

OF  COURSE  THE  JACKSON  TOWNSHIP  CASE  IS  NOT  AN  ISOLATED  INSTANCE.    EVERY  DAY.  TOWNS 
Arc  TOWNSHIPS  ARE  BECOMING  FRUSTRATED  AND  FRIGHTENED  BY  THE  ENORMITY  OF  THE  CRISIS. 
OUR  RESOURCES  ARE  BEING  STREfCHED  TO  THE  LIMIT  AND  IN  MANY  CASES  -  ESPtCIALLY  WITH 
THE  IMPLICATIONS  OF  GRAMM-RUDMAN-HOLLIN'".S  AND  THE  REAL  THREAT  TO  GENERAL  REVENUE  SHARING 
ALL  COMINC  DOWN  AT  ONE  TIME  -  OUR  VERY  SURVIVAL  AS  AN  ADEQUATELY  FUNCTIONING  UNIT  OF 
GOVERWENl  IS  IN  QUESTION. 
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IN  AN  EFFORT  TO  COME  TO  GRIPS  WITH  THESE  ISSUES.  THE  BOARD  OF  DIRECTORS  OF  THE  NATIONAL 
ASSOCIATION  OF  TOWNS  AND  TOWNSHIPS  DIRECTED  AN  INVESTIGATION  INTO  THE  POSSIBILITIES  FOR 
FEDERAL  INVOLVEMENT  IN  RESOLVING  THE  SITUATION.    AS  A  RESULT.  ON  JANUARY  14.  1986. 
WE  CONVENED  AND  FACILITATED  THE  FIRST  MEETING  OF  REPRESENTATIVES  OF  LOCAL.  STATE  AND 
FEDERAL  GOVERNMENT.  THE  INSURANCE  INDUSTRY  AND  OTHER  PRIVATE  SECTOR  INTERESTS 
PARTICIPANTS  IN  OUR  DAY-LONG  "LIABILITY  SUMMIT"  INCLUDED  REPRESENTATIVES  FROM 


WHITE  HOUSE  OFFICE  OF  INTERGOVERNMENTAL  AFFAIRS 

SENATE  COMMITTEE  ON  ENVIRONMENT  AND  PUBLIC  WORKS 

HOUSE  SUBCOfWinFE  ON  COMMERCE.  TRANSPORTATION  ANP  TOURISM 

OFFICE  OF  SENATOR  PAUL  SIMON 

OFFICE  OF  CONGRESSMAN  JOHN  PORTER 

U.S.  DEPARTMENT  OF  JUSTICE 

U  S.  ENVIRONMENTAL  PROTECTION  AGENCY 

CITY  OF  VIRGINIA  BEACH.  VIRGINIA 

U.S.  CONFERENCE  OF  MAYORS 

NATIONAL  ASSOCIATION  OF  COUNTIES 

NATIONAL  LEAGUE  OF  CITIES 

NATIONAL  CONFERENCE  OF  STATE  LEGISLATURES 

CONNECTICUT  COUNCIL  OF  SMALL  TOWNS 

PENNSYLVANIA  STATE  ASSOCIATION  OF  TOWNSHIP  SUPERVISORS 

MARYLAND  INSURANCE  DIVISION 

AMERICAN  INSURANCE  ASSOCIATION 
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PUBLIC  RISK  AND  INSURANCE  MANAGEMENT  ASSOCIATION 

NATIONAL  INSURANCE  CONSUMERS  ORGANIZATION 

NATIONAL  RURAL  ^ECTRIC  COOPERATIVE  ASSOCIATION 

NATIONAL  SOLID  WASTE  MANAGEMENT  ASSOCIATION 

NATIONAL  SHERIFFS  ASSOCIATION 

CRUM  &  FORSTER  INSURANCE  COMPANIES 

GARDNER.  MOSS  AND  HOPPER.  ATTORNEYS-AT-LAW 

ARNOLD  AND  PORTER.  AHORNEYS-AT-LAW 

RISK  SCIENCE  INTERNATIONAL 

RISK  INSURANCE  MANAGEMENT  SOCIETY 


THE  THIRTY-FIVE  PARTICIPANTS  mT  THE  SUMMIT  EXAMINED  THE  AVAILABILITY  AND  AFFORDABILITY 
OF  INSURANCE.  THE  VULNERABILITY  OF  LOCAL  GOVERNMENTS  TO  LAWSUITS  UNDER  FEDERAL 
ENVIRONMENTAL  AND  CIVIL  RIGHTS  STATUTES.  AND  POSSIBILITIES  FOR  FEDERAL  ACTION  TO 
SOLVE  THE  PROBLEMS. 

WE  FOCUSED  ON  SECTION  1983  OF  THE  CIVIL  RIGHTS  ACT  OF  1871  AND  ON  FEDERAL  ENVIRONMENTAL 
STATUTES.  THE  SOURCES  OF  MOST  REQUIREMENTS.  LITIGATION  AND  JUDGMENTS  INVOLVING  THE 
FEDERAL  GOVERNMENT     THESE  ARE  AREAS  WHERE  REMEDIAL  ACTION  BY  STATE  GOVERNMENTS  IS 
NOT  THE  ANSWER.  SINCE  IF  THERE  IS  A  CAUSE  OF  ACTION  AGAINST  US  IN  EITHER 
SECTION  1983  OR  THE  ENVIRONMENTAL  AREA.  THE  PLAINTIFFS  CAN  SUE  IN  FEDERAL  COURT  -- 
THEREBY  OBVIATING  DEALING  WITH  THE  STATE  COURTS.    IN  ESSENCE.  WHATEVER  THE  STATES 
ARE  DOING  TO  RESOLVE  THE  CRISIS       AND  MANY  ARE  VERY  ACTIVE       IT  IS  IMMATERIAL  IN 
THOSE  TWO  AREAS.  AND  WE  MUST  LOOK  TO  THE  FEDERAL  GOVERNMENT  FOR  POSSIBLE  SOLUTIONS. 

THE  ORIGINAL  BASIS  FOR  SECTION  1983  WAS  AS  A  HUMAN  RIGHTS  STATUTE  RIGHT  AFTER  THE  CIVIL 
WAR.  WHICH  ENABLED  THE  FEDERAL  GOVERNMENT  TO  STEP  IN  UNDER  THE  14TH  AMENDMENT  WHERE 
STATE  LAWS  WEREN'T  BEING  ENFORCED.    IN  THE  FIRST  HUNDRED  YEARS  OF  THIS  LAW  THERE 
WERE  APP-'.OXIMATELY  200  SUITS  FILED    -  BUT  IN  THE  LAST  YEAR.  UNDER  THIS  LAW.  THERE  WERE 
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TWENTY-FOUR  THOUSAND  SUITS  FILED.  HOT  INCLUDING  SUITS  FILED  BY  PRISON  INMATES  AGAINST 
THE  STATE  FOR  ALLEGED  CIVIL  RIGHTS  VIOLATIONS.    MANY  OF  THESE  TWENTY-FOUR  THOUSAND 
LAW  SUITS  HAVE  NOTHING  WHATEVER  TO  DO  WITH  TRADITIONAL  HUMAN  RIGHTS.    IF  YOU  DON'T 
LIKE,  FOR  INSTANCE.  A  LOCAL  ZONING  DECISION.  SUITS  HAVE  BEEN  ALLOWED  UNDER  SECTION  1983 
ALLEGING  THAT  YOUR  CIVIL  RIGHTS  HAVE  BEEN  INFRINGED.    THIS  INTERPRETATPN  OF  SECTION  1983 
HAS  CAUSED  A  REAL  EXPLOSION  IN  LITIGATION,  PARTICULARLY  SINCE  THERE  ARE  NO  CAPS  ON 
EITHER  ATTORNEYS  FEES  OR  AWARDS  IN  THE  FEDERAL  COURT  SYSTDl  UNDER  THIS  STATUTE.  ONE 
EXAMPLE,  BROUGHT  OUT  AT  THE  SUWIT,  WAS  A  CASE  WHERE  A  rWNlClPAL  EI1PL0YEE  SUED  FOR  BACK 
PAY  AND  WAS  AWARDED  THE  BACK  PAY  OF  $1,500      WHICH  WAS  WHAT  HE  WANTED  -  BUT  THERE  WERE 
$400»000  IN  AHORNEYS  FEES. 

THIS  BRINGS  US  TO  OUR  FIRST  RECOMMENDATION,  MR.  CHAIRMAN.    WE  FEEL  VERY  STRONGLY 
THAT  IT  IS  IMPORTANT  TO  RESEARCH  WHETHER  THERE  IS  A  CHANCE  FOR  A  SURGICAL  LEGISLATIVE 
REMEDY  TO  AMEND.  IN  A  VERY  NARROW  FASHION.  SECTION  1983  SO  AS  TO  ABSOLUTELY  AND 
COMPLETELY  RETAIN  THE  CIVIL  RIGHTS  THRUST  OF  THE  ORIGINAL  LAW  BUT  REMOVE  SOME  OF 
THE  N0N-HUr4AN  RIGHTS  CHALLENGES  THAT  ARE  NOW  FILED  UNDER  THE  SECTION. 

OF  COURSE  THERE  IS  A  ftViGER  IN  THIS  im  SUCH  AN  ACTION  MIGHT  BE  CONSIDERED  AN 
ASSAULT  ON  THE  CIVIL  RIGHTS  LAWS  CF  THE  UNITED  STATES.  AND  THAT  SHOULD  NOT  BE  THE 
INTERPRETATION.    WE  STRONGLY  SUPPORT  RETENTION  OF  THE  ENTIRE  CIVIL  RIGHTS  THRUST 
OF  SECTION  1983.  IT  IS  POSSIBLE.  HOWEVER,  THAT  LANGUAGE  IN  THE  ORIGINAL  STATUTE 
WAS  NOT  AS  PRECISE  AS  IT  MIGHT  BE  TODAY  WHEN  WE  HAVE  A  MUCH  BROADER  HISTORICAL  BASE 
IN  CIVIL  RIGHTS  STATUTES. 

WE  HAVE  STRONG  CONCERN.  MR.  CHAIRMAN.  ABOUT  WHAT  IS  HAPPENING  UNDER  SECTION  1983. 
IT  STRIKES  US  AS  PART  OF  A  CONTINUING  ASSAULT  ON  THE  STATUS  OF  LOCAL  GOVERNMENTS 
AS  PARTNERS  IN  THE  FEDERAL  SYSTEM     SPECIFICALLY.  AN  INCREASING  ATTEMPT,  THROUGH 
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LEGISLATIVE  AND  JUJICIAL  INTERPRETATION  TO    TREAT  LOCAL  GOVERNMENTS  AS  THOUGH  THEY  WERE  SOME 
SORT  OF  BUSINESS.    IT  PRESUMES  THAT  LOCALITIES  CAN  RAISE  THEIR  PRICES  TO  DEAL  WITH  THE 
JUDGMENT  —  PRICES.  IN  THIS  CASE.  BEING  LOCAL  ^AXES  -  AND  THAT'S  NOT  ALWAYS  THE 
CASE.  BECAUSE  OF  MANY  REQUIREMENTS  AND  CEILINGS  OF  STATE  LAW.    OR  THAT  THEY  CAN 
WITHDRAW  THEIR  SERVICES.  LIKE  A  BUSINESS  COULD  DO      WHICH  THEY  ALSO  CANNOT  00. 
BECAUSE  THEIR  SERVICE  LEVELS  ARE  MANDATED  BY  STATE  LAW.  OR  THAT  THEY  CAN  GO  BANKRUPT. 
WHICH  THEY  CANNOT  00. 

WE  FACE  ESSENTIALLY  THE  SAME  PROBLEMS  IN  THE  POLLUTION  ARENA.    IN  HAVING  TO  SCRAMBLE 
FOR  ANY  KIND  OF  INSURANCE  PROTECIION  THEY  CAN  FIND.  MANY  TOWNS  AND  TOWNSHIPS  HAVE 
TO  SEHLE  FOR  LIMITS  ON  COVERAGE      HIGHER  DEDUCTIBLES.  LOWER  PROTECTION  LEVELS. 
AND  EXCLUSIONS  OF  CERTAIN  EXPOSURES.  MOST  OFTEN  POLLUTION  EXPOSURES. 

THIS  EXCLUSION  OF  POLLUTION  COVERAGE  IS  OF  PARTICULAR  CONCEPJ*  TO  THOSE  MUNICIPALITIES 
UITH  LANDFILLS.    THE  ENORMITY  OF  THE  IMPENDING  FINANCIAL  DANGER  BECOMES  APPARENT  WHEN 
YOU  CONSIDER  THE  TREMENDOUS  NUMBER  OF  OPERATIONAL  AND  PREVIOUSLY  FUNCTIONING 
LANDFILLS  ACROSS  TH»^  COUNTRY.    FEDERAL  MANDATES  HAVE  FORCED  US  TO  ACCEPT  THIS 
LIABILITY  IN  PERPETUITY  AND  HAVE  LEH  US  NO  TOOLS  TO  DEFEND  OURSELVES    NO  RESOURCES 
TO  FALL  BACK  ON  EXCEPT  OUR  SEVERELY  STRAINED  PROPERTY  TAX  BASE. 

HE  00  HAVE  SEVERAL  OTHER  SUGGESTIONS  THAT  THE  COMMITTEE  MIGHT  WANT  TO  CONSIDER.  MR.  CHAIRMAN. 
THE  FEDERAL  GOVERNMENT  MIGHT  PROVIDE  INDEMNIFICATION  IN  THE  WAY  E.P.A.  ALREADY  DOES 
FOR  ITS  CONTRACTORS  AT  WASTE  SITES.    THEIR  CONTRACTORS  ARE  INDEMNIFIED.  BUT  LOCAL 
GOVERNMENTS  ARE  NOT;  AND  INSURANCE  COMPANIES  HAVE  INDICATED  THE/  CANNOT  SEE  A  SITUATION 
WHERE  THEY  WILL  REENTER  THE  ENVIRONMENTAL  MARKET.  BECAUSE  EVEN  SANITARY  LANDFILLS  POTENTIALLY 
ARE  HAZARDOUS  WASTE  SITES  -  SINCE  HOUSEHOLD  GARBAGE  CONTAINS  ALL  SORTS  OF  TOXIC 
MATERIALS. 
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ANOTHER  OPTION  ME  EXPLORED  —  AND  SOMETHING  WE  FEEL  IS  CRUCIAL  TO  THOSE  OF  US  WHO  ARE 
TRYING  OUR  BEST  TO  00  A  GOOD  JOB  UNDER  THESE  EXTREMELY  DIFFICULT  CIRCUMSTANCES 
IS  TO  ESTABLISH  FEDERAL  STANDARDS  OF  COMPLIANCE  IN  THE  ENVIROrtlENTAL  AREA,   SO  THAT 
A  LOCAL  GOVERNMENT  WILL  KNOW  THAT  IF  IT  DOES  EVERYTHING  THE  STANDARDS  REQUIRE  IT  WILL 
HAVE  COMPLETE,  OR  AT  LEAST  LIMITED,  PROTECTION,   WITHOUT  SUCH  STANDARDS,  NO  MAHER 
WHAT  WE  00  -  NO  HATTER  HOW  MUCH  MONEY  WE  SPEND  -  NO  NAHER  WHICH  HIGH-PRICED 
CONSULTANTS  WE  ENGAGE  OR  HIGH-TECHNOLOGY  EQUIPMENT  WE  PURCHASE  -  NOTHING 
WILL  REDUCE  OUR  LIABILITY  UNDER  THE  ENVIRONMENTAL  LAWS. 

THE  PRESSING,  IH«DIATE  NEED  FROM  THE  PERSPECTIVE  OF  THE  NATION'S  TOWNS 
AND  TOWNSHIPS  IS  FOR  CONSIDERATION  OF  FEDERAL  INTERVENTION  THAT  WILL  SOLVE 
THE  LIABILITY  PROBLEM  AT  LEAST  FOR  THE  SHORT  TERM,  BRIDGING  THE  GAP  WHICH  EXISTS 
BETWEEN  OUR  PRESENT  EXPOSURE  AND  OUR  ABILITY  TO  PAY  ENORMOUSLY  INFLATED  INSURANCE 
PREMIUMS.    WE  ALSO  NEED  CRISIS  INTERVENTION  BEFORE  LOCALITIES  ARE  FORCED  TO 
"GO  BARE." 

AS  YOU  KNOW,  MR.  CHAIRMAN,  PRECEDENT  EXISTS  IN  FEDERAL  LAW  FOR  THE  GOVERNMENT  TO 
ACT  AS  INSURER  OF  LAST  RESORT;  WE  FEEL  STRONGLY  THAT  THAT  OPTION  DESERVES  ANOTHER  LOOK. 
AN  OPPORTUNITY  EXISTS  NOW  TO  LEARN  FROM  THE  MISTAKES  OF  THE  FLOOD  AND  RIOT  PROGRAMS 
OFFERED  THROUGH  H.U.D.  AND  THE  CROP  INSURANCE  PROGRAMS  OFFERED  THROUGH  U.S.O.A.,  A.ND 
TO  DEVELOP  DETAILS  OF  A  PROPOSAL  WHICH  WOULD  BE  AN  EFFECTIVE  TOOL  IN  THIS  ARENA. 
CLEARLY,  PARTICULARLY  UNDER  THE  PRESENT  ECONOMIC  SITUATION,  SUCH  AN  INITIATIVE  WOULD 
HAVE  TO  BE  AS  SELF-SUPPORTING  AS  POSSIBLE. 
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THERE  ARE  ALSO  SOME  SUGGESTIONS  COMING  FROM  THE  STATE  LEVEL  WHICH  THE  COMMITTEE  MIGHT 
FIND  VALUABLE,    COMMON  ELEMENTS  APPEAR  IN  SEVERAL  PROPOSALS  OF  WHICH  WE  ARE  AWARE; 
THESE  PARTICULAR  EXAMPLES  COME  FROM  THE  EXPERIENCE  OF  THE  STATES  OF  PENNSYLVANIA,  OHIO  AND 
MICHIGAN.    IN  MICHIGAN,  THERE  ARE  BILLS  CURRENTLY  PENDING  BEFORE  THE  LEGISLATURE,  AND 
OHIO  HAS  RECENTLY  ENACTED  REMEDIAL  LEGISLATION.  THEY  ALL  CONTAIN  OR  ARE  CONSIDERING 
PROPOSALS  TO: 

-  ABOLISH  OR  AMEND  THE  DOCTRINE  OF  JOINT  AND  SEVERAL  LIABILITY  FOR 
GOVERNMENTAL  UNITS; 

-  EXEMPT  GOVERNMENTAL  OFFICERS  OR  EMPLOYEES  FPOM  LIABILITY  WHILE  ENGAGED 
IN  THE  PERFORMANCE  OF  THEIR  DUTIES; 

-  MODIFY  THE  COLLATERAL  SOURCc  RULE  I.e.,  A  PROCEDURE  BY  WHICH  THE  COURT 
REDUCES  THE  JUDGMENT  BY  AN  AMOUNT  EQUAL  TO  PAYMENTS  RECEIVED  FROM  GOVERNMENTAL 
BENEFITS,  NO-FAULT  INSURANCE  AND  OTHER  SOURCES; 

-  CAP  DAMAGES  AWARDED  FOR  PAIN  AND  SUFFERING; 

-  PROVIDE  FOR  RECOVERY  BY  THE  PREVAILING  PARTY  OF  COSTS  ANC  PEASONABLE 
AnORNEYS  FEES,  IF  THE  COURT  FINDS  THE  ACTION  TO  HAVE 

BEEN  FRIVOLOUS  OR  SOLELY  FOR  HARASSMENT. 

ALSO  UNDER  CONSIDERATION  CURRENTLY  -  IN  THE  STATE  OF  MICHIGAN  -  IS  THE  PRINCIPLE  OF 
PROPORTIONAL  LIABILITY:  DETERMINATION  OF  A  RELATIVE  DEGREE  OF  FAULT  BETWEEN  ALL 
PARTIES  THROUGH  A  FORMULA  APPLIED  BY  THE  COURT.    IN  THIS  CASE,  ALTHOUGH  A  LOCAL 
UNIT  WOULD  ALWAYS  BE  RESPONSIBLE  FOR  ITS  PERCENTAGE  OF  FAULT.  IT  WOULD  BE  PROTECTED 
FROM  THOSE  WHO  CONSIDER  LOCAL  GOVERNMENTS  TO  HAVE  THE  PROVERBIAL      AND  MYTHICAL 
"DEEP  POCKHS,"  AND  THEREFORE  FAIR  GAME  AND  TEMPTING  TARGHS. 

IN  aOSING,  MR.  CHAIRMAN,  LET  ME  THANK  YOU  AGAIN  m  THE  OPPORTUNITY  TO  TESTIFY  THIS 
MORNING.    WE  ARE  ALL  IN  THIS  SITUATION  TOGETHER  AKD  ITS  RESOLUTION  IS  OF  VITAL  CONCERN 
TO  US  ALL.    CERTAINLY  THERE  IS  AMPLE  OPPORTUNITY  FOR  ri'RTHER  EXPLORATION  AND  INVOLVEMENT 
AT  THE  FEDERAL  LEVEL,  AND  THE  NATIONAL  ASSOCIATION  OF  TOWNS  ANO  TOWNSHIPS  WOULO  LIKE  TO 
WORK  WITH  YOU,  YOUR  STAFF  AND  MEMBERS  OF  THE  COWITTEE  TO  OEVELOP  DETAILS  OF  A  PROPOSAL  WHICH 
WILL  BE  AN  EFFECTIVE  RESPONSE  TO  THIS  NATIONAL  CRISIS. 
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Mr.  Florio.  Thank  you  very  much.  Mayor  Flaherty. 


STATEMENT  OF  FRANCIS  X.  FLAHERTY 


Mr.  Flaherty.  Thank  you,  Mr.  Chairman. 

Good  morning,  Mr.  Chairman  and  members  of  the  SL^committee. 
I  am  Francis  X.  Flaherty,  mayor  of  Warwick,  RI.  I  am  testilying  on 
behalf  of  the  National  League  of  ^^Ities,  which  represents  15,000 
cnties  through  direct  membership  and  membership  in  49  affiliated 
Si^te  municipal  leagues.  I  thank  the  chaiiman  and  tJie  members  of 
the  ^subcommittee  for  this  opportunity  to  testify  today  on  the  crisis 
in  the  availability  and  afifordability  of  liability  insurance. 

I  wish  to  focus  this  morning  on  the  insurance  crisis  now  facing 
cities  and  possible  l^pslative  solutions  to  that  crisis.  I  will  first 
review  the  causes  of  the  insurance  crisis  and  the  dimensions  of  the 
problem.  I  would  then  like  to  suggest  some  legislative  solutions  to 
the  insurance  crisis  which  merit  serious  congressional  consider- 
ation. I  would  like  to  make  clear,  however,  at  the  outset  that  those 
proposals  are  primarily  intended  to  establish  a  framework  for  a 
constructive  debate  by  Congress  as  to  the  appropriate  federal  role 
and  do  not  represent  the  final  word  on  a  solution. 

Cities  across  America,  because  of  cancellations  of  liabilitv  insur- 
ance policies  and  astronomic  increases  in  premiums  which  some- 
times are  ad  high  as  1,000  percent,  are  being  forced  to  accept  poli- 
cies at  great  expense  which  provide  only  barebones  coverage.  In 
some  cases,  cities  must  eliminate  or  reduce  services  because  insur- 
ance coverage  has  either  been  reduced  or  is  no  longer  available.  In 
other  cases,  cities  have  done  the  unthinkable,  going  bare  and  oper- 
ating without  insurance. 

The  de  facto  withdrawal  of  the  insurance  industry  from  the  mu- 
nicipal market  has  created  a  mcgor  financial  crisis  for  cities  around 
the  Nation.  While  cities  grapple  with  the  immediate,  short-term 
problems  of  where  to  get  insurance  and  how  to  pay  for  it,  we  must 
begin  the  search  for  answers  to  the  larger  question  of  finding  long- 
term  solutions  to  what  is  expected  to  be  a  recurring  problem. 

Developing  consensus  on  a  long-term  solution  which  can  be 
adopted  by  Congress  requires  an  understanding  of  why  the  cities 
have  been  so  severely  and  inequitably  affected  by  the  current 
crisis. 

Problems  in  obtaining  and  affording  municipal  liability  insur- 
ance in  my  own  city  of  Warwick  and  in  many  other  cities  demon- 
strate the  severity  and  magnitude  of  the  disaster  which  has  struck 
nearly  every  city  in  America. 

In  1984,  Warwick's  insurance  policy  included  general  liability, 
umbrella,  police,  fire,  and  public  official  coverage  and  cost  the  city 
$137,000.  That  same  policy,  for  which  we  received  only  renewal 
quote,  would  have  cost  $1  million  in  1985,  a  year  in  which  the  dty 
had  budgeted  $250,000  for  insurance  costs. 

For  the  period  March  1, 1982  through  June  1,  1984,  53  claims  to- 
taling $175,000  were  filed  against  the  city.  For  the  period  June  1, 
1984,  through  June  1,  1985,  thei^  were  11  claims  totaling  $46,000 
filed  against  Warwick.  Clearly,  the  city  had  not  become  an  in- 
creased risk  during  that  1-year  period. 
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Because  of  this  prohibitive  tad  uiyustified  increase  in  the  cost  of 
insurance,  Warwick  was  forced  to  go  bare  for  a  2-month  period. 
The  city  was  finallv  able  to  secure  a  limited  policy  providing  gener- 
al liability  and  umbrella  coverage  for  $200,000.  It  cost  $63,000  more 
than  our  1984  policy,  and  mpre  important,  provided  the  city  with 
only  limited  coverage.  The  essential  functions  of  police  and  fire 
were  left  uninsured  and  public  official  liability  was  not  covered. 
Our  earlier  policy  had  covered  all  five  types  of  liability. 

We  were  rinaay  able  to  secure  police  coverage  on  July  1,  1985, 
only  to  be  informed  on  November  14,  1985,  that  our  policy  was 
being  cancel^  for  underwriting  reasons.  Those  reasons  were  never 
adequately  described  or  explained  to  us. 

Because  the  city  has  been  without  public  official  insurance  since 
July  1,  the  city  enacted  an  indemnification  ordinance  stating  that 
the  city  would  stand  behind  any  municipal  employee  or  public  offi- 
cial who  was  sued.  While  we  have  requested  assistance  from  the 
Governor,  we  have  yet  to  receive  a  response. 

Similar  stories  can  be  heard  throu^out  the  Nation.  In  nearby 
Maryland,  insurance  coverage  was  recently  canceled  in  Frederick, 
Denton,  North  Beach,  Elkton,  and  Chevy  Chase  Village.  In  Sykes- 
ville,^  a  similar  cancellation  precipitated  the  resignation  or  the 
towns  QDuncil  president,  two  council  members,  and  the  entire 
board  of  zoning  appeals.  Cancellation  of  insurance  in  Bladensbuiv 
led  to  cessation  of  police  services  until  coverage  could  be  obtained. 

In  Wilmington,  DE,  the  cost  of  municipal  liability  insurance  in- 
creased 430  percent,  wl^e  coverage  was  significantly  reduced.  In 
Dover,  DE,  the  cost  of  liability  msurance  rose  from  $52,850  to 
$146,232,  an  increase  of  300  percent.  In  Rehoboth  Beach,  DE,  the 
cost  went  from  $3,500  to  $21,000. 

In  Dallas,  TX,  the  cost  of  liab^ty  insurance  increased  1,128  per- 
cent, even  though  the  city  had  never  filed  a  claim  for  reimburse- 
ment with  the  insurance  company.  The  city  found  this  increase  un- 
acceptable in  liffht  of  its  perfect  record  and  elected  to  go  bare.  In 
Point  Arena,  CA,  no  bids  were  submitted  even  though  the  city  re- 
quested bids  from  30  companies,  causing  the  mayor  and  members 
of  the  city  council  to  resign. 

All  six  members  of  the  Antwerp,  OH,  City  Council  resigned  after 
the  village's  insurance  agent  could  not  find  a  bidder  on  an  insur- 
ance pohcy  for  the  rural  community  of  1,800.  Wmston-Salem,  NC, 
received  a  pronosal  involving  an  increase  of  365  percent  in  the  cost 
of  its  liability  premium.  It,  too,  decided  to  go  hare. 

The  list  goes  on  and  on.  While  these  examples  of  experiences  at 
the  local  level  are  only  a  sampling  of  the  problem,  they  are  dra- 
matic evidence  of  the  stark  choices  facing  local  governments. 

The  insurance  crisis  is  now  affecting  a  broad  cross-section  of  the 
economy.  Insurance  costs  now  make  up  the  third  largest  cat^ory 
of  expenses  for  Americans,  trailing  only  food  and  housing  costs  and 
exceedmg  personal  income  taxes  and  health  care  costs  as  an  ex- 
pense. They  now  amount  to  more  than  $300  billion  per  year,  or  12 
percent  of  expenditures. 

Municipal  governments  are  unique  in  their  dependence  on  tax 
dollars  and  meir  responsibilitv  to  provide  public  services.  I  know 
that  you  share  our  view  that  higher  taxes,  reduced  services,  or  no 
insurance  coverage  are  unacceptable  alternatives. 
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There  are  two  primary  causes  for  the  current  insurance  crisis: 
First,  the  insurance  market  is  cyclical  in  nature,  periodically  un* 
dergoing  wide  swings  in  behavior.  Government  intervention  may 
be  necessary  to  inUxxluce  greater  stability  in  the  market  and  to 
eliminate  the  extreme  fluctuations.  To  date,  neither  the  Federal 
Govemmrat  nor  State  governments  have  undertaken  such  an 


Second,  the  recent  expansion  of  tort  liability  has  increased  cover* 
abb  losses  and  created  great  difficulties  in  pr^cting  losses.  Ac* 
tions  at  the  Federal  and  S^^te  ievel  may  be  necessary  to  establish 
more  certain  ground  nues  and  to  clearly  define  and  limit  the  cir* 
cumstances  in  which  a  person  should  be  considered  financially 
liable  for  his  or  her  actions. 

The  liability  insurance  industry,  including  the  reinsurance 
market,  is  experiencing  unprecedented  losses  and  is  in  the  midst  of 
a  financial  crisis  which  is  perhaps  the  worst  in  the  history  of  com- 
mercial insurance.  To  a  certain  extent,  the  unavailability  and  unaf* 
fordability  of  insurance  are  a  result  of  how  Hie  property  and  casu* 
alty  insurance  market  functions. 

The  modem  history  of  the  property-casualtv  insurance  business 
has  been  characterized  by  periodic  and  cyclical  market  fluctuations 
of  varving  intensity  and  duration.  The  alternation  between  "hard" 
or  seller's  market  and  "soft"  or  buyer's  markets  is  generally  re- 
ferred to  as  the  "underwriting  cycle"  in  insurance  industry  par- 
lance. 

The  high  interest  rates  of  recent  years  encouraged  many  insur* 
ers  to  rely  on  investment  income,  rather  than  on  earnings  from  un* 
derwriting,  for  a  positive  year  end  performance.  This  practice, 
known  as  cash  flow  underwriting,  has  been  subject  to  criticism  by 
both  financial  experts  and  state  regulators. 

The  hard  market,  the  cash  flow  underwriting  practice,  and  the 
scarcity  of  reinsurance  have  caused  the  industry  to  lose  its  capacity 
to  underwrite  high  risk  policies.  When  the  reinsurance  capacity 
shrunk  and  interest  rates  fell,  the  industry  found  that  it  expected 
to  incur  losses  in  the  future  which  would  be  far  in  excess  of  fore- 
seeable income. 

The  insurance  industry  has  taken  a  number  of  steps  to  minimize 
its  losses.  These  include  restricting  new  business,  reduciiu^  cover* 
age,  particularly  for  environmental  and  long  range  risks,  changing 
from  occurrence  coverage  to  claims  made  coverage,  increasing  pre- 
miums, establishing  higher  deductibles,  increasmg  the  losses  for 
which  the  insured  is  required  to  assume  financid  responsibility, 
and  reducing  the  scope,  amount  and  duration  of  coverage. 

Another  mcgor  step  has  been  the  complete  withdrawal  from  mar- 
kets which  have  been  determined  to  be  high  risk.  In  some  cases, 
such  a  decision  means  that  the  complete  abandonment  of  the  mu- 
nicinal  market  for  particular  insurance  companies. 

Municipal  governments  perform  a  variety  of  functions  which 
cannot  be  carried  out  by  the  private  sector.  These  functions  fre- 
quently involve  the  balancing  of  risks  and  the  need  to  make  judg- 
ments as  to  which  course  of  action  is  in  the  public  interest. 

Recent  developments  in  tort  law,  the  difficulty  of  ride  assess- 
ment, and  the  underwriting  cycle  are  three  factors  which  explain 
why  cities  have  been  particularly  and  disproportionately  impacted 


effort. 


ERIC 


324 

by  therarrent  insurance  crisis.  And  v^hile  other  factors  have  con^ 
tnbuted  to  the  present  crisis,  it  is  generally  recognized  that  the 
present  insurance  crunch  is  also  a  manifestation  of  problems  in  our 
judicial  flrystem. 

The  phght  of  local  government  is  particularly  serious  because  all 
residents  of  the  municipality  are  affected,  either  by  soaring  insur- 
ance costs  or  by  exposure  to  costly  damage  awards,  if  the  Govern- 
ment cannot  obtain  insurance. 

Tha^  recent  fall  in  interest  rates  and  accumulated  problems 
caused  by  cash  flow  underwriting  have  coincided  with  a  geometric 
increaae  m  the  number  of  lawsuits. 

iiJ?®  lawsuits  are  fUed  in  State  courts.  Between 

2Zn  .  ,  ®  record  12  million  cases  were  filed.  From  1940  to 
.  ^^f^Siv^^^  ^  Federal  courts  increased  sixfold,  from  35,000 
to  206,000.  In  1984,  one  private  civil  lawsuit  was  filed  for  every  15 
Americans.  Tlie  number  of  lawsuits  filed  against  public  officials 
had  doubled  smce  1982. 

The  siae  of  damage  awards  are  also  up.  In  1962,  there  was  only 
one  municipal  JiabiUtv  case  in  the  Nation  in  which  a  jury  awarded 
?l  million.  In  1983,  there  were  360  cases  involving  jury  awards  of 
at  least  $1  million,  13  times  as  many  as  in  1975.  The  current  aver- 
age award  against  U.S.  cities  has  jumped  from  1230,000  in  1982  to 
$2  million  m  1985. 

The  present  tort  system  is  not  only  costly  for  producers  and  man- 
ufacturers, but  also  mefficient.  Studies  have  shown  that  lawyers  re- 
vive more  than  tka  plaintiff  recovers  in  a  .^jority  of  cases.  In  as- 
bestos litigation,  for  example,  lawyers  receive  $62,000  of  the  aver- 
age award  or  settlement  of  $101,000. 

These  increases  in  damage  awards  and  the  number  of  lawsuits 
are  attributable  to  an  increased  propensity  to  sue,  the  establish- 
ment of  stricter  standards  of  care  by  the  courts,  increases  in  the 
cost  of  litigation,  and  the  demise  of  the  doctrine  of  sovereign  immu- 
nity. 

In  addition  the  Supreme  Ctourt  ruled  the  local  governments  could 
be  sued  under  the  Civil  Rights  Act  of  1871,  sectx^n  1983.  With  this 
decision,  local  governments  were  suddenly  subject  to  a  r<?w  form  of 
habuity,  the  nature  and  extent  of  which  continues  to  be  misunder- 
stood and  ill  defined. 

Although  local  governments  have  traditionally  not  been  liable 
for  the  failure  to  act,  courts  have  recently  ruled  that  a  failure  to 
act  cwci  give  rise  to  liability  where  a  special  duty  or  special  rela- 
tionship IS  found.  The  concept  of  negligent  failure  to  maintain  has 
been  expaiided  to  cover  such  matters  as  improper  design,  improve- 
ments, maintenance,  or  repair  of  public  facilities,  including  streets 
and  highwa3rs. 

One  recent  example  of  the  expansion  of  tort  liability  for  munici- 
palities illustrates  just  how  unpredictable  the  law  has  become.  A 
woman  was  attacked  and  taken  to  an  abandoned  factory  owned  by 
the  city  of  Detroit  where  she  wac  raped.  She  filed  a  lawsuit  against 
the  city,  claiming  that  it  knew  or  should  have  knovTi  that  the  fac- 
tory was  vacant  and  accessible  for  criminal  activity  and  that  it  con- 
stituted an  inherently  dangerous  condition.  The  lawsuit  argued 
that  the  city  should  be  liable  for  failing  to  secure  the  building,  to 
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patrol  or  guard  such  premises,  or  to  reduce  the  danger  of  the  nui- 
sance it  had  created. 

The  trial  co^irt  dismissed  the  complaint.  In  a  surprising  decision, 
the  appeals  court  reversed,  based  on  the  plaintiffs  allegation  that 
the  aty  was  aware  that  crimes  were  committed  in  abandoned 
buildings  but  failed  to  take  action  to  secure  them.  This  was  deemed 
to  be  a  sufficient  basis  for  a  lawsuit  alleging  that  the  building  was 
a  threat  to  public  safe^  or  m  intentional  nuisance. 

The  broader  implications  of  this  ruling  are  that:  One,  other  cities 
may  be  forced  to  secure  abandoned  buildings  under  the  intentional 
nuisance  theory  of  inadequate  security;  and  two,  a  wide  range  of 
govemmentally  owned  facilities,  including  pedestrian  walkways 
and  tunnels,  would  become  targets  of  inadequate  security  lawsuits 
under  the  nuisance  theox^. 

In  those  cases  where  liability  is  found,  responsibility  for  costs  is 
frequently  shifted  to  cities,  even  though  some  other  party  was  pri- 
marily responsible  for  the  damages.  Courts  in  California  and  other 
States  have,  since  the  mid-1960s,  steadily  expanded  the  definition 
of  who  can  be  9ued  under  the  100-year-old  doctrine  of  joint  and  sev- 
eral liability. 

Under  this  doctrine,  each  of  the  n^ligent  parties  is  jointly  and 
severally  liable  for  the  total  amount  of  damages.  Thus,  when  the 
actions  of  two  persons  have  jointly  caused  ii\juiy,  the  plaintiff  can 
collect  damages  from  either  ox  both  persons  regardless  of  relative 
responsibilily.  If  one  of  the  parties  is  not  insured  or  is  judgment 
proof,  the  other  party  must  pay  all  tihe  damages,  even  though  the 
deep  pock  defendant  may  be  minimally  responsible. 

Insurers  blame  such  rulings  and  th^  continuing  expansion  of  li- 
ability under  similar  theories  for  the  average  6oU  percent  rise  in 
insurance  premiums  for  cities  and  city  Q^cials.  It  is  precisely  tliis 
type  of  expansion  in  the  assignment  of  responsibility  under  tort 
law  that  adds  even  moie  uncertainty  to  the  measurement  of  ex- 
pected future  losses  by  insurers.  In  general,  insurers,  perhaps 
rightfully  so,  expect  that  losses  for  municipal  governments  will 
continue  to  grow  by  leaps  and  bounds.  This  expectation  has  had 
several  effects  on  the  kind  of  insurance  policies  that  are  offered  to 
cities. 

First,  it  increases  insurance  prices,  with  premiums  rising  to 
cover  increased  expected  losses  and  the  uncertainty  caused  by  the 
inability  to  accurately  estimate  expected  losses. 

Second,  companies  attempt  to  limit  their  exposure  to  large  losses 
by  establishing  outside  limits  on  liability.  In  certain  cases,  some 
companies  will  go  a  step  further,  withdrawing  from  covering  cer- 
tain types  of  risk. 

The  uncertainty  with  .egard  to  expected  losses  is  best  illustrated 
by  recent  developments  in  pollution  insurance.  The  insurance  in- 
dustry is  now  refusing  io  provide  insurance  for  a  wide  range  of 
risks  oecause  of  the  inability  to  predict  liability.  Commercial  insur- 
ance operates  cn  the  basis  of  the  principle  that,  with  sufficiently 
lai^e  numbers,  a  risk  can  be  made  predictable  for  using  projections 
as  to  tile  likelihood  of  an  accident.  Unfortunately,  the  inability  to 
make  such  projections  in  the  environmental  area  and  the  potential 
size  of  damage  awards  in  this  area  have  made  insurance  companies 
unwilling  to  provide  pollution  insurance. 
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The  insurance  crisis  is  attributable  to  a  number  of  recent  devel- 
opments m  the  insurance  industry  and  in  the  American  legal 
system.  The  only  legislative  approach  which  will  work  is  a  multifa- 
ceted  attack  on  the  problem.  Approaching  the  problems  on  a  piece- 
meal basis  by,  for  example,  revising  State  tort  laws  will  be  ineffec- 
tive unless  part  of  a  comprehensive  approach.  Such  a  comprehen- 
sive approach  must  meet  the  dual  objectives  of  restoring  stability 
and  fairness  to  the  industry's  pricing  practices  and  the  Nation's  li- 


Pricing  practices  in  the  insurance  industry  generally  follow  a  cy- 
chcal  pattern.  They  are  as  affected  by  financial  trends  outside  of 
the  insurance  industr;^  as  by  developments  within  the  industry. 

For  example,  the  insurance  industry  underiMloed  insurance  a 
few  years  ago  during  a  period  of  high  interest  rates.  The  primary 
objective  of  this  pricing  practice  was  to  generate  revenues  which 
could  then  be  invested  at  the  high  interest  rates.  Underpricing  was 
necessary  because  of  coitipetition  among  insurance  companies  for 
premium  dollars  to  sue  for  inveM;ment  purposes. 

Interest  rates  are  now  substantially  lower  and,  consequently,  in- 
surance companies  no  longer  have  the  same  financial  interest  in 
generating  premiums  for  investment  purposes.  A  consequence  of 
mis  pricing  practice  is  tiiat  insurance  companies  do  not  have  a  suf- 
fw^tly  large  cushion  of  reserves  to  cover  the  costs  of  their  in- 
sured risks  and  to  maintain  premiums  at  a  low  level. 

At  the  pame  time  as  fallmp  interest  rates  dramatically  altered 
the  pncmg  practices  of  the  msuranoe  industry,  the  Judicial  and 
Legislatiw  Branches  of  the  Federal  and  State  government  have  in- 
creasedthe  potential  liability  of  cities  by  expanding  the  rights  of 
plaintifis  under  the  civil  justice  system.  These  legislative  and  judi- 
cial actions  greatly  increaised  the  ability  of  individuals  to  be  com- 
pensated for  civil  wrongs.  If  the  defendant  is  insured,  some  or  aU  of 
thecosts  w  liability  will  generally  be  passed  along  to  the  insurer. 

The  pricing  practices  of  the  insurance  industry  are  determined 
by  national  trends.  In  some  cases,  international  trends  may  even 
have  a  significant  impact.  Foreign  insurance  companies  are  major 
participants  in  the  insurance  market,  a  market  which  generally  ab- 
sorbs a  relatively  high  proportion  of  losses.  The  liability  explosion 
IS,  to  a  somewhat  lesser  extent,  also  attributable  to  developments 
at  the  national  level  where  various  Federal  laws  have  added  to  the 
liabuity  explosion. 

Clearly  congressional  interveqtion  is  necessary  to  restore  stabili- 
ty and  certainty  to  the  insurance  industry  and  to  limit  the  expan- 
sion of  liability  The  need  for  Federal  intervention  is  further  under- 
scored bv  the  breadth  of  the  crisis,  affecting,  among  others.  State 
and  local  governments,  mass  transit  systems,  truck  companies,  doc- 
tors, nurses,  day  care  centers,  and  bus  companies. 

Congress  should  undertake  a  complete  review  of  the  existing 
system  of  insurance  ^^^rulation,  revising  any  provision  of  law  which 
is  no  longer  effective.  The  framework  for  insurance  regulation 
should  be  reviewed  from  top  to  bottom.  We  urge  the  consideration 
of  the  following  proposals  as  a  part  of  such  a  review  process. 

First,  the  Fedeitu-State  partnership  should  be  strengthened  by 
establishing  minimum  Federal  requirements  for  the  regulation  of 
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the  insurance  industry,  to  be  implemented  at  the  State  level  and 
supplemented  by  additional  State  requirements. 

Second,  the  antitrust  exemption  for  the  insurance  industry  and 
related  Federal  restrictions  may  no  longer  serve  a  useful  purpose, 
and  accordingly^  should  be  reconsidered. 

Third,  Congress  should  consider  the  establishment  of  a  federal 
reinsurance  program  for  providers  of  essential  services  who  cannot 
obtain  insiurance  or  afford  to  buy  insurance  in  the  conventional 
market. 

Fourth,  the  market  behavior  and  pricing  practices  of  foreign  in- 
surance c(»npanies  should  be  examined  to  determine  whether  Fed- 
eral licensing  requirements  should  be  instituted. 

Fifth,  existing  barriers  which  limit  or  preclude  participation  in 
the  insurance  market  may  need  to  be  relaxed  to  draw  new  capital 
into  the  itidustry. 

We  urge  Congress  to  give  serious  consideration  to  these  proposals 
and  other  proposals  that  may  be  made  today  for  reforming  the  reg- 
ulatory framework.  The  ma^tude  of  the  crisis  is  such  that  all  pro- 
posals for  reform  should  be  placed  on  the  table  for  consideration. 

One.  Historically,  the  insurance  industry  has  been  regulated  at 
the  State  level  with  very  little  Federal  involvement.  State  r^^ula- 
tors  have  generally  been  unable  to  respond  to  the  current  insur- 
ance crisis  for  a  variety  of  reasons,  including  the  lack  of  sufficient- 
ly broad  statutory  authority  and  the  migratory  nature  of  the  insur- 
ance industry.  The  State  regulators'  problems  have  been  farther  af- 
fected by  the  presence  of  a  lai^  number  of  insurance  companies  in 
each  State  and  the  v^ety  of  msurance  needs  and  types  or  policies. 

It  is  now  time  to  strengthen  the  hand  of  State  regulators  by  es- 
tablishing minimum  regiuatory  requirements  which  will  be  appli- 
cable in  each  State  and  will  establish  uniform  national  rules.  These 
minimum  requirements  should  limit  incentives  for  States  to  com- 
pete for  limited  insurance  dollars  by  lowering  re»^atory  require- 
ments in  an  effort  to  enhance  the  attractiveness  of  local  markets  to 
the  insurance  industJ7. 

Minimum  Federal  requirements,  however,  should  be  implement- 
ed at  the  State  level,  thereby  continuiiu;  the  primacy  of  the  States 
as  insurance  reijulators.  Furthermore,  Federal  requirements  should 
serve  only  as  minimums,  whic'*  could  then  be  supplemented  by  ad- 
ditional requirements  determ'    *  hy  the  State  to  be  necessaiy. 


where  regulation  is  necessax.  nsure  the  availability  of  insur- 
ance. 

Examples  of  areas  in  which  Federal  minimum  standards  may  be 
appropriate  include  the  following: 

To  ensure  more  conservative  underwriting  practices,  insurance 
companies  could  be  required  to  file  rates  with  the  State  insurance 
regulator  a  minimum  amount  of  time  before  their  effective  date 
and  to  maintain  those  rates  for  a  minimum  amount  of  time. 

To  ensure  availability  of  insurance.  States  could  be  required  to 
establish  assigned  risk  pools  and  to  require  insurers  to  provide  cov- 
erage to  participants. 

States  could  be  required  to  establish  plans  for  returning  excess 
profits  where  excess  profits  are  determined  on  the  basis  of  the  dif- 
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ference  betwecm  premiunis  and  losses  and  earnings  on  investments 
are  not  counted  in  measuring  pnrfit  to  poli(nrholders. 

Cancellations  of  policies  prior  to  expiration  could  be  prohibited. 

Inaureni  could  be  prohibited  firom  not  renewing  policies  unless 
the  reasons  for  nonrenewal  are  specified  and  meet  certain  criteria. 

Insurers  could  be  prohibited  from  multiple  cancellations  of  insur- 
ance  contracts  by  type  of  ooveraffe  unless  the  insurer  can  document 
its  adverse  loss  experience  for  the  particular  type  of  coverage  and 
justity  withdrawal  from  the  market. 

Insurance  companies  couid  be  required  to  disclose  loss  data  and 
9ther  relevant  data  on  a  line  by  line  basis  to  State  regulators.  Such 
information  should  enhance  the  State's  ability  to  establish  proce- 
dures and  standards  for  the  assessment  of  rate  increases. 

Insurance  companies  could  be  required  to  institute  an  experience 
rating  qrstem  and  to  establish  insurance  rates  on  the  basis  of  such 
aervstem. 

Th^  proposals  are,  for  the  most  part,  drawn  from  proposals 
now  beinf;  considered  for  adoption  in  various  States.  Tney,  and 
other  similar  proposals,  should  be  carefully  considered  for  the  pur- 
pose of  estabushuig  a  floor  for  inairanoe  regulation  at  the  State 
level 

Two.  The  insurance  industry  is,  for  the  most  part,  exempt  ftx)m 
the  Federal  antitrust  laws  under  the  McCarran-Ferguson  Act,  15 
use  sections  1011-15.  Specifically,  the  Federal  antitrust  laws  are 
not  applicable  to  the  business  of  insurance,  to  the  extent  that  in- 
surance is  subject  to  State  regulaticm.  Despite  the  fact  that  State 
r^ulation  of  the  insurance  industry  is,  to  a  large  extent,  de  mini- 
mus, it  has  been  deemed  to  be  sufficient  to  qualify  virtually  all  in- 
surance operations  for  the  McCarran-Ferguson  Act  exemption.  The 
only  exception  to  this  general  rule  is  the  boycott  exception  under 
which  boycotts,  coercion,  or  intimidation  can  be  attacked  on  anti- 
trust ^unds. 

Similarly,  the  Federal  Trade  Commission,  generally  charged  with 
the  responsibility  of  protecting  consumers  ftt)m  unfeir  trade  prac- 
tices, is  barred  fit)m  studying  the  insurance  industry  under  the 
PTC  Improvements  Act  of  1980  unless  specifically  authorized  by 
Congress  to  undertake  such  a  study. 

Local  governments,  on  the  other  hand,  are  not  exempt  ftt)m  the 
antitrust  laws  under  the  Supreme  CouH  s  Community  Communica- 
tions Company,  Inc.  v.  City  of  Boulder  ruling.  Actions  of  local  gov- 
ernment may  be  challenged  under  the  antitrust  laws  umess 
exempt  under  the  state  action  exemption  established  bv  the  Su- 
preme Court  in  the  Ptirker  v.  Brown,  ruling.  Thus,  while  Congress, 
in  resDonse  to  the  Boulder  ruling,  has  restricted  the  potential  mon- 
etary liability  of  cities  under  the  antitrust  laws  by  its  enactment  of 
the  Local  Government  Antitrust  Act  of  1984,  cities  may  be  eiyoined 
from  making  basic  governmental  decisions  under  the  antitrust 
laws. 

Similar  ly,  the  FTC  has  asserted  broad  jurisdiction  over  State  and 
local  government  regulatory  activities.  For  example,  it  has  under- 
way a  study  on  the  effect  of  State  and  local  regulation  on  competi- 
tion. Recently  it  even  went  so  far  as  to  file  complaints  against  the 
cities  of  Minneapolis  and  New  Orleans  in  1984  r^arding  the  legali- 
ty of  the  regulation  of  taxicab  fares  and  limitations  on  the  number 
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of  taxicab  medallions.  An  attempt  by  dties  to  secure  enactment  of 
an  appropriations  rider  to  preclude  FTC  actions  against  cities  was 
initially  succeesful  in  1984,  but  the  rider  was  repealed  a  few 
months  later  in  exchange  for  enactment  of  the  Local  Government 
Antitrust  Act.  . 

Congress'  unwillingness  to  exempt  cities  from  the  antitrust  laws 
underscores  the  fact  that  antitrust  exemptions  are  rarely  eranted 
by  Congress  and  generally  ffiven  onlv  for  the  most  compdUing  of 
reasons.  Under  this  standard,  it  is  indeed  questionable  whether  the 
McCarran-Ferguson  Act  should  remain  in  efifect,  particularly  in 
light  of  the  complete  absence  of  competition  which  has  developed 
recently  in  certam  submarkets.  Some  risks  are  uninsurable  at  any 
price. 

Congress  should  reassess  the  McCarran-Feiguson  Act  for  the  pur- 
pose of  determining  whether  the  insurance  industry  should  retain 
its  special  antitrust  status.  Similarly,  the  authority  of  the  FTC  to 
study  the  insurance  industry  and  to  make  policy  recommendations 
shoidd  be*  restored. 

The  availabili^  of  reinsurance,  under  which  a  primary  insurer 
may  be  insured  for  losses  of  a  specified  amount,  determines  wheth- 
er risks  are  insurable.  Generally,  reinsurers  operate  on  a  national 
basis  and  are  not  regulated  to  any  significant  extrat  by  the  States. 
Because  the  McCarran-Ferguson  Act's  insurance  exemption  has 
been  construed  broadly,  reinsurers  are  sdbject  to  virtually  no  regu- 
latory restraints. 

The  reinsurance  market  absorbs  a  higher  proportion  of  the  losses 
than  primary  insurers  and,  as  a  result,  determines  the  types  of 
risks  that  are  insurable.  Its  function  is  to  spread  risk  and  has 
reached  into  the  international  reinsurance  market  in  an  effort  to 
spread  the  risk  as  far  as  possible. 

The  availability  of  reinsurance  determines  what  types  of  risks 
are  insurable  and  che  cost  of  insurance.  Thus,  access  to  the  reinsur- 
ance market  determines  whether  cities  can  obtain  insurance  cover- 
age. Because  of  the  importance  of  reinsurance.  Congress  should 
consider  the  establishment  of  a  Federal  reinsurance  program  to 
guarantee  insurance  coverage  for  cities  and  high  risk  businesses. 

Such  a  program  was  established  by  the  Federal  Government  foi- 
lowing  the  riots  in  the  196(Ks  to  make  insurance  available  in  inner 
city  areas.  Under  the  Urban  Property  Protection  and  Keinaurance 
Act,  the  Federal  Government  ac^'eed  to  reinsure  insiirers  agmnst 
riots  and  civil  commotions  in  return  for  a  reinsurance  premium 
and  the  insurer's  participation  in  a  pool  to  provide  insurance  for 
homeowners  whose  houses  met  specified  minimum  standardise 
While  this  program  was  strongly  opposed  by  the  insurance  indus- 
try, it  was  successful,  making  money  for  the  Federal  Government 
and  providing  much  needed  insurance  coverage  in  areas  wh^re  the 
conventional  market  did  not  respond  to  basic  needs. 

The  Urban  Property  Protection  and  Reinsuiance  Act  serves  as  a 
useful  model  for  the  development  of  a  broader  program  to  address 
the  insurance  problems  now  facing  cities  and  other  high  risk 
groups.  It  could  be  financed  by  the  imposition  of  a  surchaige  on  the 
eroes  receipts  of  the  insurance  industry.  EUgibility  criteria  would 
nave  to  be  carefully  devised  to  limit  participation  to  the  uninsur- 
able. In  addition  to  cities,  the  program  could  oe  used  to  address  the 
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coverage  problems  for  pollution,  asbestos  removal,  day  care,  doc- 
tors, nurs^,  and  commercial  transportation. 

Federal  involvement  in  such  a  program  is  appropriate  for  several 
reasons: 

First,  the  reinsurance  industry  operates  on  a  national  rather 
than  a  r^onal  or  local  basis* 

Second,  the  private  sector  has  failed  to  serve  the  needs  of  cities 
and  other  providers  of  services  which  are  essential  to  the  operation 
of  our  economy  and  societjr. 

Third,  it  will  not  necessitate  the  expenditure  of  general  funds. 

Fourth,  various  laws  enacted  by  Congress  are  i^ially  responsi* 
ble  for  the  insurance  crisis. 

Four  Federal  Laws— the  Resource  Conservation  and  Recovery 
Act,  the  Motor  Carriers  Act  of  1980,  the  Comprehensive  Environ- 
mental Response,  Compensation  and  Liability  Act  of  1980,  and  the 
Bus  Regulatory  Reform  Act— impose  financial  responsibility  re- 
quirements. MCA,  for  example,  mandates  insurance  coverage  of 
from  $1  to  $5  million  for  vehicles  of  a  certain  size  or  vehicles  which 
are  used  for  the  transportation  of  certain  chemicals. 

BRRA  establishes  similar  requirements  for  buses,  and  RCRA  and 
CERCLA  impose  requirements  for  waste  treatment  and  storage  fa- 
cilities. Additionally,  various  Federal  laws  governing  environmen- 
tal and  civil  rights  liability  have  contributedto  the  insurance  crisis 
by  expandmg  the  liability  of  cities  and  other  entities. 

In  addition  to  the  Federal  reinsurance  program,  consideration 
should  be  given  to  the  establishment  of  licensing  requirements  for 
foreign  companies  providing  reinsurance.  Under  current  law,  they 
are  free  to  enter  and  withdraw  from  the  American  market  as  they 
see  fit,  greatly  contributing  to  the  instability  of  the  reinsurance 
market  and  fluctuations  in  the  availability  of  reinsurance.  A  licens- 
ing system  could  be  established  under  which  foreign  participants  in 
the  reinsurance  market  would  be  subject  to  the  penalties  for  with- 
drawin([  from  the  market. 

The  insurance  industry  has  projected  a  large  capacity  shortfaU 
for  the  next  few  years.  Insurance  industry  repcais  indicate  that,  for 
eveiy  dollar  received  in  premium  payments  m  1884,  $1.18  was  paid 
out  in  losses.  Moreover,  the  insurance  industry  has  estimated  that 
demand  exceeded  the  insurance  industr/s  capacity  by  $7  billion  in 
1985  and  may  exceed  supply  by  as  nmch  as  $62  billion  by  i987. 

The  insurance  industry  generally  follows  a  rule,  known  as  the 
Kenney  formula,  under  which  the  promiums  to  surplus  ratio  is  not 
allowed  to  exceed  3  to  1.  This  rule  of  thumb  prevents  insurers  from 
becoming  overcommitted  when  surpluses  are  low.  The  effect  of  this 
rule  is  that  insurance  coverage  is  saved  for  the  best  insurance  risks 
during  periods  of  limited  supply.  It  will  mean  further  limitations 
on  the  availability  of  insurance  m  the  next  few  years. 

Clearly  this  industry  practice,  in  combination  with  the  projected 
shortfaU  in  the  availability  of  funds,  justify  a  reexamination  of 
entry  barriers  to  the  insurance  market. 

Restrictions  on  entry  into  the  insurance  industiy  include  Federal 
and  State  reflations  barring  bank  participation  in  the  market.  If 
the  bar  is  elimmated  or  relaxed,  ffround  niles  for  bank  participa- 
tion in  the  insurance  market  should  be  devised  which  protect  com- 
petition and  the  interests  of  both  bank  and  insurance  customers. 
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The  capital  capacity  problems  of  the  insurance  industry  may  be 
sufficiently  senous  to  justify  relaxation  of  the  entry  bcurier,  creat- 
inga  new  source  of  capital  for  insurance. 

The  American  system  of  civil  justice  is  partially  responsible  for 
the  crisis  in  the  availability  and  affordability  of  insurance  for 
cities.  However,  it  is  diffictilt  to  isolate  any  one  factor  as  the  pri- 
mary cause  of  the  explosive  ffrowth  of  liability.  Moreover,  many  of 
the  Problems  are  due  to  developments  at  the  State  level  where  tort 
liability  has  been  rapanded  and  sovereign  immunity  has  been 
eroded  by  State  courts  and  l^rislatures. 

In  general,  tort  reform  is  the  responsibility  of  State  l^islatures 
and  courts.  The  system  for  redressing  victims  of  wrongdoing  is,  for 
the  most  part,  a  creation  of  the  States  and,  as  a  consequence,  tiie 
States  are  primarily  responsible  for  restoring  balance  to  the  civil 
justice  system.  However,  there  are  certain  areas  where  Congress 
can  reduce  the  liability  problems  of  cities  and  supplement  the  ef* 
forts  now  underway  in  various  States  to  reform  the  system  of  tort 
liability. 

First,  the  various  proposals  for  reforming  the  tort  liability 
system  at  the  State  level  can  be  used  as  guidelines  for  the  develop- 
ment of  reforms  in  the  Federal  system. 

Second,  the  Federal  environmental  laws  should  be  examined  to 
determine  what  reforms  can  be  adopted  without  jeopardizing  pro- 
tections against  pollution  and  similar  problems. 

Third,  section  1988  of  the  Civil  Rijo^hts  Act  of  1871  should  be 
amended  to  preclude  its  use  as  a  vehicle  for  bringing  tort  claims, 
which  belong  in  State  court,  into  Federal  court 

The  problems  of  the  civil  justice  system  at  the  State  level  have 
been  enumerated  on  numerous  occasions.  Tlie  various  proposals  to 
reform  the  civil  justice  system  would  impose  limitations  on  the 
rights  of  those  who  have  been  ii^ured  to  recover  damages.  We 

E resent  these  proposals,  not  because  we  necesBarily  support  them, 
ut  because  they  iUustrate  the  difficult  task  facing  state  legisla- 
tures as  they  seek  to  balance  competing  interests. 

One  of  the  questions  for  Congress  is  whether  the  civil  justice 
system  is  so  out  of  control  at  the  State  level  that  Federal  interven- 
tion is  warranted.  For  example,  a  carrot  and  stick  approach  could 
be  used  to  force  States  to  reform  their  civil  justice  systems.  We  do 
not  presently  support  such  an  approach  because  the  states  are 
makmg  a  mcgor  effort  to  address  the  most  pressing  liability  prob- 
lems and  federal  intervention  would  upset  the  existing  Federal- 
State  balance. 

Among  the  proposals  for  reform  of  the  civil  justice  system  are 
the  following: 

Under  this  rule,  evidence  that  the  injured  party  has  been  or  will 
be  reimbursed  from  other  sources  is  inadmissible.  In  cases  in  which 
money  damages  are  awarded  for  economic  loss,  the  ^ect  of  this 
rule  IS  to  enable  plaintiffs  to  recover  more  than  their  economic 
loss.  An  example  or  the  practical  effect  of  this  rule  is  that  worker's 
compensation  benefits  cannot  be  considered  in  calculating  how 
much  the  defendant  should  be  required  to  pay  the  plaintiff  for  his 
or  her  economic  loss. 

Under  this  ]m>posal,  plaintiffs  would  no  longer  be  allowed  to  re- 
cover unlimited  damages  for  pain  and  suffiering  in  addition  to  dam- 
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ages  for  actual  economic  harm.  Pedn  and  suffering,  because  it  in- 
volves the  consideration  of  intangible  factors  and  cfiiEficult  to  meas- 
ure costs,  has  frequently  been  the  basis  for  the  award  of  large  judg- 
ments. 

Under  this  proposal,  the  ability  of  plaintiffs  to  recover  damages, 
which  are  awarded  by  the  court  for  the  puipose  of  deterring  future 
illeg^  activities  by  the  defendant  or  simuarly  situated  persons, 
would  be  limited.  Punitive  damage  awards  may,  in  some  cases,  be 
disproportionately  large  in  comparison  to  actual  economic  harm. 

Under  the  joint  and  several  liability  theory,  a  defendant  can  be 
required  to  pav  the  total  amount  of  damages,  even  though  other 
parties  were  also  responsible  for  the  damages.  For  example,  a  city, 
found  to  be  only  1  percent  responsible  for  an  iiyury  to  a  person 
who  is  severehr  injured  by  a  drunk  driver,  may  be  required  to  pay 
100  percent  of  the  damages.  It  makes  no  difference  that  the  city's 
responsibility  is  minimal— a  street  sign  warning  of  a  curve  in  the 
road  is  partially  obscured  by  a  tree  branch— and  the  codefendant's 
conduct  is  99  percent  responsible  fox  the  iiyury.  Qties  can  be  sub- 
ject to  liability  under  this  theory  as  deep  pocket  defendants  in  a 
number  of  States,  including  California. 

Proposals  for  revising  this  theory  include  the  institution  of  a 
comparative  liability  system  under  which  a  defendant  would  be 
uable  only  for  that  portion  of  the  damages  which  is  attributable  to 
his  or  her  wrongdoing. 

In  Bpme  cases,  attorneys  recover  more  in  attorneys'  fees  than  the 
plamtm  recovers.  This  may  be  the  result  of  contingency  fee  ar- 
rangements under  which  the  plaintiff  agrees  that  the  attorney  will 
receive  a  specified  percentage  of  damages.  Contingency  fee  arrange- 
menta  have  been  criticized  as  a  source  of  frivolous  lawsuits  which 
are  brought  because  of  the  attorney's  financial  interest  in  the  liti- 
gation. 

In  other  cases,  attorneys'  fees  exceed  the  amount  of  money  re- 
ceived by  the  plaintiff  because  the  cost  of  litigating  the  lawsuit  was 
disproportionately  high  in  comparison  to  the  award  of  damages. 
Various  proposals  have  been  put  forward  in  this  area,  incluSng 
limiting  contiiigency  fees  and  narrowing  the  circumstances  in 
which  the  plaintiffs  attorney  is  allowed  to  recover  attorneys'  fees 
from  the  defendant 

Various  environmental  laws,  including  RCRA  and  CERCLA,  are 
r^a^ed  by  many  a»  adding  to  the  liability  and  insurance  crises. 
The  Superfund  law,  for  example,  applies  the  joint  and  several  li- 
ability theory  to  owners  and  operators  of  waste  sites.  Similarly,  the 
1984  RCRA  amendments  required  all  land  disposal  facilities  to 
comply  with  certain  ground  water  and  financial  responsibility  re- 
QUirements  by  November  8,  1986,  or  close  down  their  businesses. 
According  to  the  Environmental  Protection  Agency,  only  492  of 
1,600  faculties  were  able  to  meet  the  deadline,  with  many  facilities 
unable  to  satisfy  the  financial  responsibility  requirements  of  the 
law. 

We  do  not  raise  these  problems  to  suggest  that  these  legal  re- 
quirements should  be  eliminated.  We  know  that  they  are  intended 
to  addrers  longstanding  problems  and  important  public  policy  ob- 
jectives. We  would  suggest,  however,  that  Congress  should  provide 
the  financial  resources  to  clean  up  ground  water  contammation 
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and  prevent  pollution.  The  imposition  of  an  insurance  requirement 
18  a  useless  palhative  if  insurance  coverage  Lj  not  available.  Either 
the  neoessaiy  financial  resources  must  be  provided  or  the  leeal 
standards  relaxed.  ^ 

Section  1983  was  enacted  shortly  after  the  Civil  War  in  1871  for 
the  purpose  of  preventing  State  and  local  governments  from  violat- 
ing constitutionally  protected  rights.  It  has  been  misused  by  plain- 
*°  ^"n?  state  tort  law  claims  into  Federal 
court.  By  ei^rrafting  a  tort  claim  onto  the  section  1983  claim,  the 
plamtiff  IS  able  to  circumvent  the  restrictions  of  State  law,  whether 
they  be  caps  on  damages  or  attorneys'  fees  or  the  defense  of  sover- 
eign immumty. 

Unless  section  1983  is  restored  to  its  original  purpose— the  pro- 
tection of  civJ  nghts— it  will  continue  to  be  used  as  a  vehicle  for 
the  adjudication  of  State  tort  claims  in  Federal  court  and  will 
doom  efforts  to  reform  State  tort  laws  to  failure. 

To  a  significant  extent,  the  Supreme  Ck)urt,  in  recent  rulings,  has 
begun  to  address  some  of  these  problems  on  a  piecemeal  basis.  Con- 
gress should  take  simUar  steps,  codifying  these  recent  interpreta- 
tioM  and  making  revisions  and  clarifications  where  appropriate. 

First,  section  1983  should  be  amended  to  make  clear  that  a  claim 
cannot  be  brought  in  Federal  court  if  State  law  provides  an  ade- 
quate remedy  for  the  redress  of  the  plaintiffs  grievance.  Strict  ad- 
herence to  this  rule  would  ensure  the  Utigation  of  State  tort  claims 
in  btate  court.  The  Supreme  Court  has  fashioned  generally  a  simi- 
lar rule  m  Parratt  v.  Taylor. 

Second,  section  1983  should  be  amended  to  prohibit  its  use  as  a 
catchall  cause  of  «(rtica  for  violations  of  Federal  laws  which  were 
not  deigned  to  protect  constitutional  rights.  The  Supreme  Court, 
several  years  ago,  adopted  a  broad  interpretation  of  section  1983, 
aJlowiM  plaintiffs  to  bring  section  1983  actions  for  violations  of 
federal  laws  which  had  nothing  to  do  with  constitutional  riirhts  in 
Maine  v.  Thiboutot.  ^ 

That  rule  was  later  swallowed  by  two  exceptions  adopted  by  the 
bupreme  Court  in  Middlesex  County  Sewer  Authority  v.  National 
^tS!^"^'^  "Association.  Those  two  exceptions  provide  that  a  sec- 
tion 198d  claim  cannot  be  brought  for  violation  of  a  Federal  statute 
il  the  statute  itself  provides  a  remedy  or  the  Federal  statute  is  ree- 
ulatory  m  nature  and  not  intended  to  create  remedial  rights. 

Section  1983  should  be  revised  to  preclude  its  use  as  a  catchall 
cause  of  action  for  violatiom?  of  Federal  statutes. 

Third,  section  1983  should  be  amended  to  prohibit  the  award  of 
punitive  damages  against  cities.  In  the  City  of  Newport  News  v 
Fact  Coracerte  the  Supreme  Court  ruled  that  cities  could  not  be 
subject  to  liability  for  punitive  damages  under  section  1983.  Section 
l»8d  should  be  amended  to  incorporate  this  Supreme  Court  ruling. 

Fourth,  section  1983  should  be  amended  to  establish  a  specific 
statute  of  limitations.  Under  various  court  rulings,  it  has  been  de- 
termined that,  smce  section  1983  does  not  include  its  own  statute 
of  hmitations,  statutes  of  limitations  under  State  law  governing 
personal  iiyury  should  be  used  as  a  substitute— Wi&on  v.  Garcia 
I  he  result  is  that  the  applicable  statute  of  limitations  varies  from 
State  to  State,  a  somewhat  illogical  outcome.  This  needlessly  com- 
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plex  rule  should  be  replaced  with  a  uniform  statute  of  limitations 
of  2  years. 

Consumer  organizations  claim  that  the  current  crisis  is  manufac- 
tured by  the  insurance  industry  to  increase  profits  and  reduce  vic- 
tims' rights.  The  insurance  industry  blames  a  decade  of  price  wars 
and  two  decades  of  increasing  litigation  for  the  current  crisis. 

We  believe  that  a  fundamental  problem  is  the  failure  of  the  in- 
surance industry  to  better  ixumage  its  affairs  and  reduce  the  severi- 
ty of  profit^d-loss  cycles  that  plague  the  property/casualty  indus- 
try. In  our  view,  it  was  poor  management  which  led  to  cash  flow 
underwriting  practices  and  its  accompanying  decline  of  underwrit- 
ing skills.  In  many  respects,  this  is  truly  a  crisis  of  the  industry's 
own  making. 

The  reasons  for  the  current  crisis  at  the  i  municipal  level  have 
nothing  to  do  with  the  loss  experience  of  the  particular  govern- 
ment ^t  is  hit  with  an  enormous  increase  in  insurance  costs  or 
the  cancellation  of  its  insurance  polipy.  Rather,  the  industry  ap- 
pears to  have  decided  that  all  mimicipalities  €u*e  bad  risks. 

Regardless  of  its  causes,  the  current  crisis  in  insurance  7S  fright- 
eningly  real  and  dangerous.  It  has  become  increasingly  clear  that 
the  insurance  industry  is  not  prepared  or  able  to  provide  the  solu- 
tion. 

The  cyclical  nature  of  the  liability  insurance  industry  suggests 
that  the  market  could  return  to  normal  as  early  as  next  year  as 
higher  rates  now  in  place  replenish  the  industry's  reserves.  This 
prediction  provides  some  measure  of  solace,  but  it  reminds  one  of 
the  farmer  with  a  hole  in  the  roof  of  the  bam.  The  hole  cannot  be 
fixed  while  it  is  raining  and  there  is  no  reason  to  fix  it  when  it  is 
not  raining. 

The  soaring  costs  and  unavailability  of  liability  insurance  strike 
at  tih^  very  hecut  of  municipalities  and  jeopardize  the  continued 
provision  of  essential  public  services.  It  is  crucial  that  Federal, 
State,  and  municipal  governments  work  together  to  cope  with  the 
current  hard  seller's  market  and  the  next  one  that  will  inevitably 
occur. 

We  urge  Congress  to  consider  our  recommendations  for  changes 
in  the  applicable  laws.  It  is  essential  that  Congress  establish  a  reg- 
ulatory framework  which  reduces  the  fluctuations  in  pricing  prac- 
tices and  guarantees  the  availability  of  insurance  for  providers  of 
essential  services.  The  current  market  is  only  an  indication  of  how 
bad  this  crisis  could  becoxiic. 

I  thank  the  subcommittee  for  this  opportunity  to  present  our 
concerns  today.  We  appreciate  the  difficult  task  before  you  and  we 
trust  that  the  needs  and  concerns  of  all  American  cities  will  be 
heard. 

Thank  you. 

[Testimony  resumes  on  p.  378.] 

[Mr.  Flaherty's  prepared  statement  follows:] 
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Statement  of 
FRANCIS  X.  FLAHERTY 
MAYOR,  WARWICK,  RHODE  ISLAND 
on  behalf  of 
THE  NATIONAL  LEAGUE  OF  CITIES 


(^ood  Morning,  Mr.  Chairaan  and  meab€rs  of  the  subcommittee.     I  am 
Francis  x.  Flaherty,  Mayor  of  Warwick,  Rhode  Island.     I  am 
testifying  on  behalf  of  the  National  League  of  Cities  (NLC)  which 
represents  15,000  cities  through  direct  membership  and  membership 
in  49  affiliated  state  municipal  leagues.    I  thank  the  Chairman 
and  members  of  the  subcommittee  for  this  opportunity  to  testify 
today  on  the  crisis  in  the  availability  and  af fordabi lity  of 
i-iability  insurance. 

I  wish  to  focus  this  morning  on  the  insurance  crisis  now  facing 
cities  and  possible  legislative  solutions  to  that  crisis.     I  will 
first  review  the  causes  of  the  insurance  crisis  and  the  dimensions 
of  the  problem.     I  would  then  like  to  suggest  some  legislative 
solutions  to  the  insurance  crisis  which  merit  serious 
Congressional  consideration.     I  would  like  to  make  clear,  however, 
at  the  outset  that  these  proposals  are  primarily  intended  to 
establish  a  framework  for  a  constructive  debate  by  Congress  as  to 
the  appropriate  federal  role  and  do  not  represent  the  final  word 
on  a  solution. 
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Pagt  2 

IHTRODDCTIOW 

Cities  across  America,  because  of  cancellations  of  liability 
insurance  policies  and  astronomic  increases  in  premiums  (which 
sometimes  are  as  high  as  1000  percent)  are  being  forced  to 
"accept"  policies  at  great  expense  which  provide  only  barebones 
coverage.    In  some  cases,  cities  must  eliminate  or  reduce  services 
because  Insurance  coverage  has  either  been  reduced  or  is  no  longer 
available.      In  other  cases,  cities  have  done  the  unthinkable, 
going  *bare"  and  operating  without  insurance.jK 


The  de  fagto  withdrawal  of  the  insurance  industry  from  the 
municipal  market  has  created  a  major  financial  crisis  for  cities 
around  the  nation.    While  cities  grapple  with  the  immediate, 
short-term  problems  of  where  to  get  insurance  and  how  to  pay  for 
it,  we  must  begin  the  search  for  answers  to  the  larger  question  o; 
finding  long-term  solutions  to  what  is  expected  to  be  a  recurring 


problem. 


Developing  consensus  on  a  long-term  solution  which  can  be  adopted 
by  Congre'iS  requires  an  understanding  of  why  cities  have  b^er  so 
severely  and  inequitably  affected  by  the  current  crisis. 
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Page  3 


IRSURANCE  CRISIS 


JProblens  in  obtaining  an^  affording  municipal  liability  insurance 
in  my  own  city  of  Warwick  and  in  many  other  cities  demonstrate  the 
severity  and  magnitude  of  the  disaster  which  has  struck  nearly 
every  city  in  America* 

In  1984r  Warwick's  insurance  policy  included  gene;ral  liability, 
umbrella,  police,  fire,  and  public  official  coverage  and  cost  the 
city  $137,000.    That  same  policy,  for  which  we  received  only  one 
renewal  quote,  would  have  cost  $1  million  in  1985  (the  equivalent 
of  an  800  percent  increase  in  one  year),  a  year  in  which  the  city 
had  budgeted  $250,000  for  insurance  costs.SKf 


For  the  period  March  1,  1982  through  June  1,  1984,  53  claims 
totaling  $175,000  were  filed  against  the  city.^or  the  period 
Jun«  1,  1984  through  June  1,  1985,  ther^  were  11  claims  totaling 
$46,000  filed  against  Warwick.    Clearly,  the  city  had  not  become 
an  "increased  risk"  during  that  one-year  period.  S3 


Because  of  this  prohibitive  and  unjustified  increase  in  the  cost 
of  insurance,  Warwick  was  forced  to  go  bare  for  a  two-month 
period.    The  city  was  finally  able  to  secure  a  limited  policy 
providing  general  liability  and  umbrella  coverage  for  $200,000. 
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It  cost  $63rOOO  more  than  our  1984  policy  andr  more  important, 
providtd  tht  city  with  only  liaited  coverage.    The  essential 
functions  of  police  and  fire  were  left  uninsured  and  pMblij 
official  liability  was  not  covered.    Our  earlier  policy  had 
covered  all  five  types  of  liability. 

Ne  were  finally  able  to  secure  police  coverage  on  July  1,  1985, 
only  to  be  informed  on  November  14,  1985  that  our  policy  was  being 
cancelled  for  "underwriting  reasons."    Those  reasons  were  never 
adequately  described  Or  explLined  to  us. 

Because  the  city  has  been  without  public  official  insurance  since 
July  1,  the  city    nacted  an  indemnification  ordinance  stating  that 
the  city  would  starj  behind  any  municipal  employee  or  public 
official  who  was  sued.    While  we  have  requested  assistance  from 
the  Governor  (we  contacted  him  over  a  yea^.  ago,  ,  we  have  yet  to 
receive  a  response. 

Similar  stories  can  be  heard  throughout  the  nation.     In  nearby 
Maryland,  insurance  coverage  was  recently  cancelled  in  Frederick, 
Denton,  North  Beach,  Elkton,  and  Chevy  Chase  Village.  In 
Sykesville,  a  similar  cancellation  precipitated  the  resignation  of 
the  town's  council  president,  two  council  members,  and  the  entire 
board  of  zoning  appeals.    Cancellation  of  insurance  in  Bladensburg 
led  to  cessation  of  police  services  until  coverage  could  be 
obtained. 
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In  Wilaington,  Delaware,  the  cost  of  municipal  liability  insurance 
increased  430  percent,  while  coverage  was  significantly  reduced. 
In  Dover,  Delaware,  the  cost  of  liability  insurance  rose  from 
$52,850  to  $146,232,  an  increase  of  300  percent.     In  Rehoboth 
Beach,  Delaware,  the  cost  went  from  $. ,500  to  $21,000« 

In  Dallas,  Texas,  the  cost  of  liability  insurance  increased  1,128 
percent,  even  though  the  city  had  never  filed  a  claim  for 
reimbursement  with  the  insurance  company.    The  city  found  this 
increase  unacceptable  in  light  of  its  perfect  record  and  elected 
to  go  bare.    In  Point  Arena,  California,  no  bids  were  submitted 
even  though  the  city  requested  bids  from  30  companies,  causing  the 
mayor  and  members  of  the  city  council  to  resign. 

All  six  members  of  the  Antwerp,  Ohio  City  Council  resigned  after 
the  village's  insurance  agent  could  not  find  a  bidder  on  an 
insurance  policy  for  the  rural  community  of  1,800.  Winston-Salem, 
North  Carolina  received  a  proposal  involving  an  increase  of  365 
percent  i  .  the  cost  of  its  liability  premium.     It  too  decided  to 
go  bare. 

The  list  goes  on  and  on.    While  these  examples  of  experiences  at 
the  local  level  are  only  a  sampling  of  the  problem,  they  are 
dramatic  evidence  of  the  stark  choices  facing  local  governments. 
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The  insurance  crisis  is  now  affecting  a  broad  cross*section  of  the 
•conony.    Insurance  costs  now  make  up  the  third  largest  category 
of  expenses  for  Americans ^  trailing  only  food  and  housing  costs 
and  exceeding  personal  income  taxes  and  health  care  costs  as  an 
expense.    They  now  amount  to  more  than  $300  billion  per  year,  or 
12  percent  of  expenditures. 

Municipal  governments  are  unique  in  their  dependence  on  tax 
dollars  and  their  responsibility  to  provide  public  services. 
I  know  that  you  share  our  view  that  higher  taxes,  reduced 
services,  or  no  insurance  co^era^e  are  unacceptable  alternatives. 

causes  of  the  Current  Crisis 

There  are  two  primary  causes  for  the  current  insurance  crisis. 

Pirst#  the  insurance  market  is  cyclical  in  nature^  periodically 
undergoing  wide  swings  in  behavior.     Government  intervention  may 
be  necessary  to  introduce  greater  stability  in  the  market  and  to 
eliminate  the  extreme  fluctuations.     To  date,  neither  the  Federal 
Government  nor  state  government  has  undertaken  such  an  effort. 
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Second r  the  recent  expansion  of  tort  liability  has  increased 
coverable  losses  and  created  great  difficulties  in  predicting 
losses.    Actions  at  the  federal  and  state  level  may  be  necessary 
to  establish  more  certain  ground  rules  and  to  clearly  define  and 
limit  the  circumstances  in  which  a  person  should  be  considered 
financially  liable  for  his  or  her  actions. 

1.      The  Hard  -Seller's-  M^rkmt 

The  liability  insurance  industry,  including  the  reinsurance 
market,  is  experiencing  unprecedented  losses  and  is  in  the  midst 
of  a  financial  crisis  which  is  perhaps  the  worst  in  the  history 
of  commercial  insurance.    To  a  certain  extent,  the  unavailability 
and  unaf fordability  of  insurance  are  a  result  of  how  the  property 
and  casualty  insurance  market  functions. 

The  modern  history  of  the  property-casualty  insurance  business 
has  been  characterized  by  periodic  and  cyclical  market 
fluctuations  of  varying  intensity  and  duration.     The  alternation 
between  "hard"  (or  seller's)  market  and  "soft"  (or  buyer's) 
markets  is  generally  referred  to  as  the  "underwriting  cycle"  m 
insurance  industry  parlance. 
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The  high  Interest  rates  of  recent  years  encouraged  many  insurers 
to  rely  on  investnent  income,  rather  than  on  earnings  from 
underwriting,  for  a  positive  year-end  performance.  This 
practice,  known  as  "cash-flow  underwriting,"  has  been  subject  to 
criticism  by  both  financial  experts  and  state  regulators. 

The  hard  market,  the  cash-flow  underwriting  practice,  and  the 
scarcity  of  reinsurance  have  caused  the  industry  to  lose  its 
capacity  to  underwrite  high  risk  policies.    When  the  reinsurance 
capacity  shrunk  and  interest  rates  fell,  the  industry  found  that 
it  expected  to  incur  losses  in  the  future  which  would  be  far  in 
excess  of  foreseeable  income. 

The  insurance  industry  has  taken  a  number  of  steps  to  minimize 
its  losses.     These  include  restricting  new  business,  reducing 
coverage  (particularly  for  environmental  and  long  range  risks) , 
changing  from  "occurrence"  coverage  to  "claims  made"  coverage, 
increasing  premiums,  establishing  higher  deductibles  iLiS^' 
increasing  the  losses  for  which  the  insured  is  required  to  assume 
financial  responsibility),  and  reducing  the  scope,  amount,  and 
duration  of  coverage. 
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Another  major  step  has  been  the  complete  withdrawal  from  markets 
which  have  been  determined  to  be  high  risk.  In  some  cases,  such 
a  decision  mean  the  complete  abandonment  of  the  municipal  market 
for  particular  Insurance  companies. 

2.      The  Expansion  of  Municipal  Tort  Liability 

Municipal  governments  perform  a  variety  of  functions  which  cannot 
(or  will  not)  be  carried  out  by  the  private  sector.  Thes2 
functions  frev^ently  involve  the  balancing  of  risks  and  the  need 
to  make  judgmentj  as  to  which  course  of  action  is  in  the  public 
interest. 

Recent  developments  in  tort  law,  the  difficulty  of  risk 
assessment,  and  the  underwriting  cycle  are  three  factors  which 
explain  why  cities  have  been  particularly  and  disproportionately 
impacted  by  the  current  insurance  crisis.    And  while  other 
factors  have  contributed  to  the  present  crisis,  it  is  generally 
recognized  that  the  present  insurance  crunch  is  also  a 
manifestation  of  problems  in  our  judicial  system. 

The  plight  of  local  government  is  particularly  serious  because 
all  residents  of  the  municipality  are  affected,  either  by  soaring 
insurance  costs  or  by  exposure  to  costly  damage  awards,  if  the 
government  cannot  obtain  insurance. 
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The  recent  fall  In  Interest  rates  and  accumulated  problems  caused 
by  ca8h*£low  underwriting  have  coincided  with  a  geometric 
increase  in  the  number  of  lawsuits* 

The  majority  of  civil  lawsuits  are  filed  in  state  courts. 
Between  1978  and  1983,  a  record  12  million  cases  were  filed. 
From  1940  to  1982,  civil  lawsuits  in  federal  courts  increased 
six-fold,  from  35,000  to  206,000*    In  1984,  one  private  civil 
lawsuit  was  filed  for  every  15  Americans.    The  number  of  lawsuits 
filed  against  public  officials  has  doubled  since  1982. 

The  size  of  damage  awards  are  also  up.    In  1962,  there  was  only 
one  municipal  liability  case  in  the  nation  in  which  a  jury 
awarded  $1  million.     In  1983,  there  were  360  cases  involving  jury 
awards  of  at  least  $1  million,  13  times  as  many  as  in  1975.  The 
current  average  award  against  U.S.  cities  has  jumped  from 
$230,000  in  1982  to  $2  million  in  1985. 

The  present  tort  system  is  not  only  costly  for  producers  and 
manufacturers,  but  also  inefficient.     Studies  have  shown  that 
lawyers  receive  more  than  the  plaintiff  recovers  in  a  majority  of 
cases.    In  asbestos  litigation,  for  example,  lawyers  receive 
$62,000  of  the  average  award  or  settlement  of  $101,000. 
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These  increases  in  dai&age  awards  and  the  number  ot  lawsuits  are 
attributable  to  an  increased  propensity  to  sue,  the  establishment 
of  stricter  standards  of  care  by  the  courts,  increases  in  the 
cost  of  litigation,  and  the  demise  of  the  doctrine  of  sovereign 
immunity. 

In  addition,  the  Supreme  Court  ruled  in  Monell  v.  Department  of 
Social  Services.  436  U.S.  658  (1978),  that  local  governments 
could  be  sued  under  the  Civil  Rights  Act  of  1871,  42  C.S.C.  Sec. 
1983.    With  this  decision,  local  governments  were  suddenly 
subject  to  a  new  form  of  liability,  the  nature  and  extent  of 
which  continues  to  be  misunderstood  and  ill-defined. 

Although  local  governments  have  traditionally  not  been  liable  for 
the  failure  to  act,  courts  have  recently  ruled  that  a  failure  to 
act  can  give  rise  to  liability  where  a  "special  duty"  or  "special 
relationship"  is  found.    The  concept  of  "negligent  failure  to 
maintain"  has  been  expanded  to  cover  such  matters  as  improper 
design,  improvements,  maintenance,  or  repair  of  public 
facilities,  including  streets  and  highways. 

One  recent  example  of  the  expansion  of  tort  liability  for 
municipalities  illustrates  just  how  unpredictable  the  law  has 
become.    A  woman  was  attacked  and  taken  to  an  abandoned  factory 
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owned  by  the  city  of  Detroit  where  she  was  raped.    She  filed  a 
lawsuit  against  the  city,  claiming  that  it  knew  or  should  have 
known  that  the  factory  was  "vacant  and  accessible  for  criminal 
activity  and  that  it  constituted  an  inherently  dangerous 
condition."      The  lawsuit  argued  that  the  city  should  be  liable 
for  failing  to  "secure  the  building,  to  patrol  or  guard  such 
premis«s,"  or  to  reduce  the  danger  of  the  nuisance  it  had 
created* 

The  trial  court  dismissed  the  complaint.    In  a  surprising 
decision,  the  appeals  court  reversed,  based  on  the  plaintiff's 
allegation  that  the  city  was  aware  that  crim  )  were  committed  in 
abandoned  buildings  but  failed  to  take  action  to  secure  them. 
This  was  deemed  to  be  a  sufficient  basis  for  a  lawsuit  alleging 
that  the  building  was  a  threat  to  public  safety  or  an  intentional 
nuisance. 

The  oroader  implications  of  this  ruling  are  that:   (1)  other 
cities  may  be  forced  to  secure  abandoned  buildings  under  the 
intentional  nuisance  theory  of  inadequate  security;  and  (2)  a 
widd  range  of  governmentally-owned  facilities,  including 
pedestrian  walkways  and  tunnels,  could  become  targets  of 
inadequate  security  lawsuits  under  the  nuisance  theory.    San ford 
v.  City  of  Detroit,  No.  78049. 
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In  those  cases  where  liability  is  found,  responsibility  for  costs 
is  frequently  shifted  to  cities,  even  though  some  other  party  was 
primariJy  responsible  for  the  damages.    Courts  in  California  and 
other  states  have,  since  the  mid-1960' s,  steadily  expanded  the 
definition  of  who  can  be  sued  under  the  100-year  old  doctrine  of 
joint  and  several  liability.    Under  this  doctrine,  each  of  the 
negligent  parties  is  jointly  and  severally  liable  for  the  total 
amount  of  daisages.    Thus,  when  the  actions  of  two  persons  have 
jointly  caused  an  Injury,  the  plaintiff  can  collect  damages  from 
either  or  both  persons  regardless  of  relative  responsibility.  If 
one  61  the  parties  is  not  insured  or  is  judgment  proof,  the  other 
party  must  pay  all  the  damages,  even  though  the  "deep  pocket 
defendant"  may  be  minimally  responsible. 

The  City  of  Signal  Hill,  California  was  ordered  to  pay  $1.3 
million  because  it  restriped  a  street,  increasing  the  number  of 
lanes  and  reducing  their  width  to  10  feet  (the  width  accepted  as 
legally  safe  by  the  California  Department  of  Transportation).  A 
motorcyclist  traveling  on  the  street  many  years  later  was  injured 
when  a  car  swerved  in  front  of  him. 

South  Tuscon,  Arizona  was  ordered  to  pay  more  than  $3  million  to 
a  police  officer  who  was  paralyzed  as  a  result  of  being  shot. 
The  city  originally  filed  for  bankruptcy  but  ultimately  agreed  to 
fund  a  settlement  package  by  selling  bonds  and  city  property. 
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Los  Angeles  was  ordered  to  pay  a  $1*7  million  judgment  in  a  case 
that  arose  when  the  brakes  on  an  11-year  old  boy's  new  bicycle 
failed  and  he  lost  control^  crossing  the  street  and  striking  an 
autonobile  head  on.    The  city  was  sued  because  a  bush  on  private 
property,  on  which  the  city  apparently  had  an  easement,  allegedly 
prevented  the  boy  and  the  driver  from  seeing  each  other. 

Torrington,  Connecticut,  after  being  found  liable  for  $2.6 
million  for  the  failure  of  the  police  to  protect  a  woman  from- an 
attack  by  her  estranged  husband,  lost  its  liability  insurance. 

In  Newport  Beach,  California,  the  city  was  ordered  to  pay  $6 
million  to  a  man  who  ran  into  the  water  at  the  beach,  dove  into 
the  surf,  and  hit  his  head  on  a  sand  bar,  suffering  Injuries 
which  left  him  a  quadriplegic.    The  jury  determined  that  the  city 
should  have  posted  signs  warning  the  public  of  the  dangers 
created  by  the  undulation  of  the  ocean.    San  Diego's  $25,000 
settlement  after  a  woman  drowned  in  a  riptide  off  a  p^  lie  beach 
was  cited  as  precedent.    The  plaintiff  had  argued  that  the  city 
had  &  duty  to  inform  swimmers  of  the  natural  hazard  because  it 
provided  lifeguards  during  the  swimming  season  (even  through  the 
accident  occurred  before  the  season  began). 
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Since  that  case  was  decided,  four  similar  claims  have  been  filed 
against  the  city.     Shortly  after  the  verdict,  the  city's 
insurance  carrier  cancelled  its  coverage. 

Naming  a  government  agency  as  a  defendant  in  a  lawsuit,  no  matter 
how  tangential  its  involvement,  brings  a  "deep  pocket"  defendant 
into  the  litigation  who  can  pay  the  entire  claim.     The  practical 
effect  is  that  a  city  whose  actions  are  only  one  percent 
responsible  for  the  damages  must  pay  100  percent  of  the  damages 
if  the  other  defendant  who  is  99  percent  responsible  is  judgment 
proof  or  uninsured.    The  taxpayers  thus  become  the  ultimate 
targets  of  municipal  liability  lawsuits. 

Insurers  blame  such  rulings  and  the  continuing  expansion  of 
liability  under  similar  theories  for  the  average  650  percent  rise 
in  insurance  premiums  for  cities  and  city  officials.     It  is 
precisely  this  type  of  expansion  in  the  assignment  of 
responsibility  under  tort  law  that  adds  even  more  uncertainty  to 
the  measurement  of  expected  future  losses  by  insurers.  In 
general,  insurers,  perhaps  rightfully  so,  expect  that  losses  for 
municipal  governments  will  continue  to  grow  by  leaps  and  bounds. 
This  expectation  has  had  several  effects  on  the  kind  of  insurance 
policies  that  are  offered  to  cities. 
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First,  it  increases  insurance  prices,  with  premiums  rising  to 
cover  Increased  expected  losses  and  the  uncertainty  caused  by  the 
inability  to  accurately  estimate  expected  losses. 

Second,  companies  attempt  to  limit  their  exposure  to  large  losses 
by  establishing  outside  limits  on  liability.     In  certain  cases, 
some  companies  will  go  a  step  further,  withdrawing  from  covering 
certain  types  of  risk. 

The  uncertainty  with  regard  to  expected  losses  is  best 
illustrated  by  recent  developments  in  pollution  insurance.  The 
insurance  industry  is  now  refusing  to  provide  insurance  for  a 
wide  range  of  risks  because  of  the  inability  to  predict 
liability.    Commercial  insurance  operates  on  the  basis  of  the 
principle  that,  with  sufficiently  large  numbers,  a  risk  can  be 
made  predictable  by  using  projections  as  to  the  likelihood  of  an 
accident.    Unfortunately,  the  inability  to  make  such  projections 
in  the  environment?l  area  and  the  potential  size  of  damage  awards 
in  this  area  have  made  insurance  companies  unwilling  to  provide 
pollution  insurance. 
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LEGISLATIVE  SOLUTION 

The  insurance  crisis  is  attributable  to  a  number  of  recent 
developments  in  the  insurance  industry  and  in  the  American  legal 
system.    The  only  legislative  approach  which  will  work  is  a 
multi-faceted  attack  on  the  problem.    Approaching  the  problems  on 
a  piecemeal  basis  by,  for  example,  revising  state  tort  laws  will 
be  ineffective  unless  part  of  a  comprehensive  approach.    Such  a 
comprehensive  approach  must  meet  the  dual  objectives  of  restoring 
stability  and  fairness  to  the  industry's  pricing  practices  and 
the  nation's  liability  system. 

Insurance  Reform 

Pricing  practices  in  the  insurance  industry  generally  follow  a 
cyclical  pattern.     They  are  as  affected  by  financial  trends 
outside  of  the  insurance  industry  as  by  developments  within  the 
industry. 

For  example,  the  insurance  industry  underpriced  insurance  a  few 
years  ago  during  a  period  of  high  interest  rates.     The  primary 
objective  of  this  pricing  practice  was  to  generate  revenues  which 
could  then  be  invested  at  the  h^;^h  interest  rates.  Underpricing 
was  necessary  because  of  competition  among  insurance  companies 
for  premium  dollars  to  use  for  investment  purposes. 
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Interest  rates  are  now  substantially  lower  ana*  consequently, 
insurance  companies  no  Jonger  have  the  same   'inancial  interest  in 
generating  premiums  for  investment  purposes.     A  consequence  of 
this  pricing  practice  is  that  insurance  companifs  do  not  have  a 
sufficiently  large  cushion  of  reserves  to  cover  the  costs  of 
their  insured  risks  and  to  maintain  premiums  at  a  low  level. 

At  the  saiu    cime  as  falling  interest  rates  dramatically  altered 
the  pricing  practices  of  the  insurance  industry,  the  judicial  and 
legislative  branches  of  Federal  and  state  government  have 
increased  the  potential  liability  of  cities  ^y  expanding  the 
rights  of  plaintiffs  under  the  civil  justica  system.  These 
legislative  and  judicial  actions  greatly  increased  the  abi     ty  of 
ind-^'ir-uals  to  be  compensated  for  civil  wrongs.     If  the  defendant 
is  insured,  some  or  all  of  the  costs  of  liability  will  generally 
be  passed  along  to  the  insurer. 


The  pricing  practices  of  the  insurance  industry  are  determined  by 
national  trends.     In  some  cases,   international  tren,^s  may  even 
have  c?  sianificant  impact  (Foreign  insurant :  companies  are  a 
major  participant  in  the  insurance  market  —  a  market  which 
generally  absorbs  a    alatively  high  proportion  of  losses).  The 
liability  explosion  is,  to  a  somewhat  lesser  extent-  i  o 
attributable  to  devexopments  Lt  the  national  level  where  various 
federal  laws  have  added  to  the  liability  explosion. 
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Clearly  Congressional  intervention  is  necessary  to  restore 
stability  and  certainty  to  the  insurance  industry  and  to  limit 
the  expansion  of  liability.     The  need  for  federal  intervention  is 
further  underscored  by  the  breadth  of  the  crisis,  affecting, 
among  others/  state  and  local  governments/  mass  transit  systems, 
truck  companies,  doctors,  nurses,  day  care  centers/  and  bus 
rompanies. 

Congress  should  undertake  a  complete  review  of  the  existing 
system  of  insurance  regulation,  revising  any  provision  of  law 
which  is  no  longer  effective.    The  framework  for  insurance 
regulation  should  be  reviewed  from  top-to-bottom.    We  urge  the 
consideration  ^f  the  following  proposals  as  a  part  of  such  a 
review  process: 

First,  the  foderal-state  partnership  should  be  strengthened  by 
establishing  minimum  fv ^eral  requirements  for  the  regulation  of 
the  insurance  industry,  to  be  implemented  at  the  state  level  and 
supplemented  by  additional  state  requirements. 

Second/  the  antitrust  exempcion  for  the  insurance  industry  and 
related  federal  restrictions  may  no  longer  serve  a  use£ul  purpose 
and,  accordingly,  should  be  reconsidered. 
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ThUd,  Congress  should  consider  the  establishment  of  a  'ederal 
reinsurance  program  for  providers  of  essential  services  who 
cannot  obtain  insurance  or  afford  to  buy  insurance  in  the 
conventional  market. 

Fourth,  the  market  behavior  and  pricing  practices  of  foreign 
insurance  companiec  should  be  examined  to  determine  whether 
federal  licensing  requirements  should  be  instituted. 

Fifth,  existing  barriers  which  limit  or  preclude  participation  in 
the  insurance  market  may  need  to  be  relaxed  to  draw  new  capital 
into  the  industry. 

We  urge  Congress  to  qive  serious  consideration  to  these  proposals 
and  other  proposals  that  may  be  made  today  for  reforming  the 
regulatory  framework.     The  magnitude  of  the  crisis  is  such  that 
all  proposals  for  reform  should  be  placed  on  the  table  for 
consideration. 

1.      Federal-State  Regulation 

Historically,  the  insurance  industry  has  been  regulated  at  the 
state  level  with  very  little  federal  involvement,  state 
regulators  have  generally  been  unable  to  respond  to  the  current 
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insurance  crisis  for  a  variety  of  reasons,  including  the  lack  of 
sufficiently  broad  statutory  authority  and  the  ^.^gratory  nature 
of  the  insurance  industry,    '^i.e   ,cate  regulators'  problems  have 
been  further  affected  by  the  presence  of  a  large  number  of 
insurance  companies  in  each  state  and  the  variety  of  insurance 
needs  and  types  of  policies. 

It  is  now  time  to  strengthen  the  hand  of  state  regulators  by 
establishing  minimum  regulatory  requirements  which  will  be 
applicable  in  each  state  and  will  establish  uniform  national 
rules.    These  minimum  requirements  should  limit  incentives  for 
states  to  compete  for  limited  insurance  dollars  by  lowering 
regulatory  requirements  in  an  effort  to  enhance  the 
attractiveness  of  local  markets  to  the  insurance  industry. 

Minimum  federal  requirements,  however,  should  be  implemented  at 
the  state  level,  thereby  continuing  the  primacy  of  the  states  as 
insurance  regulators.     Furthermore,  federal  requirements  t  ould 
serve  only  as  minimums,  which  could  then  be  supplemented  by 
additional  requirements  determined  by  the  state  to  be  necessary. 
Finally,  federal  requirements  should  be  established  only  in  those 
areas  where  uniformity  would  strengthen  state  regulation  and 
where  regulation  is  necessary  to  ensure  the  availability  of 
insurance . 
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Examples  of  areas  in  which  federal  minimum  standards  may  be 
appropriate  include  the  follow  ng: 

o      *File  and  use,"    To  ensure  more  conservative  underwriting 
practices,  insurance  companies  could  be  required  to  file 
rates  with  the  state  insurance  regulator  a  minimum  amount 
of  time  before  their  effective  date  and  to  maintaii  -hose 
rates  for  a  minimum  amount  of  tiire. 

°      Joint  underwriting  of  assigned  risks.    To  ensure 

availability  of  insurance,  states  could  be  tsguired  to 
establish  assigned  risk  pools  and  to  require  insurers  to 
provide  coverage  to  participants, 

o      Excess  profits.    States  could  be  required  to  establish 
plans  for  returning  excess  profits  (where  excess  profits 
are  determined  on  the  basis  of  the  difference  between 
premiums  and  losses  and  earnings  on  investments  are  not 
counted  in  measuring  profit)   to  policyholders. 

o     Cancellations.    Cancellations  of  policies  prior  to 
expiration  could  be  prohibited  (except  for  specified 
reasons  such  as  non-payment  of  premiums     'raud,  etc.). 
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o      Nonrenewal.     Insurers  coult?  bo  prohibited  from  not 

renewing  policies  unless  the  reasons  for  nonrenewal  are 
specified  and  meet  certain  criteria. 


o      Cancellations  of  policies  by  type  of  coverge.  Insurers 
could  be  prohibited  from  multiple  cancellations  of 
insurance  contracts  by  type  of  coverage  unless  the  insurer 
can  document  its  adverse  loss  experience  for  the 
particular  type  of  coverage  and  justify  withdrawal  from 
the  market. 


o      Disclosure  of  data.     Insurance  companies  could  be  required 
to  disclose  loss  data  and  other  relevant  data  on  a 
line-by-llne  basis  to  state  regulators.     Such  information 
should  enhance  the  state's  ability  to  establish  procedures 
and  standards  for  the  assessment  of  rate  increases. 


o      Experieitce  rating.     Insurance  companies  could  be  required 
to  institute  an  "experience  rating"  system  and  to 
establish  insurance  rates  on  the  basis  of  such  a  system. 

These  proposals  are^  for  whe  most  part/  drawn  from  proposals  now 
being  considered  for  adoption  in  various  states.     They  —  and 
other  similar  proposals  —  should  be  carefully  considered  for  the 
purpose  of  establishing  a  "floor"  for  incinrance  regulation  at  the 
state  level. 
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2.      McCarran-Ferquson  Act  and  Relatet?  Laws 

The  insurance  industry  is,  for  the  most  part,  exempt  from  the 
federal  antitrust  laws  under  the  McCarran-Ferguson  Act,   15  U.S.C. 
Sees.  1011-1015.    Specifically,  the  federal  antitrust  laws  are 
not  applicable  to  the  "business  of  insurance"  to  the  extent  that 
insurance  is  subject  to  state  regulation.     Despite  the  fact  that 
state  regulation  of  the  insurance  industry  is,  to  a  large  extentr 
de  minimus,  it  has  been  deemed  to  be  sufficient  to  qualify 
virtually  all  insurance  operations  for  the  KcCar ran-Ferguson  Act 
exemption.     The  only  exception  to  this  general  rule  is  the 
"boycott"  exception  under  which  boycotts,  coercion,  or 
intimidation  can  be  attacket?  on  antitrust  grounds. 

Similarly,  the  Federal  Trade  Commission  (FTC),  generally  charged 
with  the  responsibility  of  protecting  consumers  from  unfair  trade 
practices,  is  barred  from  studying  the  insurance  industry  under 
the  FTC  Improvements  Act  of  1980  unless  specifically  authorized 
by  Congress  to  undertake  such  a  study.     Pub.  L.  Ko.  96-2  52. 

Local  governments,  on  the  other  hand,  are  not  exempt  from  the 
antitrust  laws  under  the  Supreme  Court's  Community  Communications 
Company,  Inc.  v.  City  of  Boulder  ruling,  455  U.S.  40  (1982). 
Actions  of  local  government  may  be  challenged  under  the  antitrust 
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laws  unless  exempt  under  the  state  action  exemption  established 
by  the  Supreme  Court  in  the  Parker  v.  Brown,  317  U.S.  341  (1943), 
ruling.     Thus,  while  Congress,  in  response  to  the  Boulder  ruling, 
has  restricted  the  potential  monetary  liability  of  cities  under 
the  antitrust  laws  by  its  enactment  of  the  Local  Government 
Antitrust  Act  of  1984,  15  U.S.C.  Sees.  34-36,  cities  may  be 
enjoined  from  making  basic  governmental  decisions  under  the 
antitrust  laws. 

Similarly,  the  FTC  has  asserted  broad  jurisdiction  over  state  and 
local  government  regulatory  activities.     For  example,   it  has 
underway  a  study  on  the  effect  of  state  and  local  regulation  on 
competition.     Recently  it  even  went  so  far  as  to  file  complaints 
against  the  cities  of  Minneapolis  and  New  Orleans  in  1984 
regarding  the  legality  of  the  regulation  of  taxicab  fares  and 
limitations  on  the  number  of  taxicab  medallions.     An  attempt  by 
cities  to  secure  enactment  of  an  appropriations  rider   (Pub.  L. 
No.  98-411)   to  preclude  FTC  actions  against  cities  was  initially 
successful  in  1984,  but  the  rider  was  repealed  a  few  months  later 
in  exchange  for  enactment  of  the  Local  Government  Antitrust  Act. 

Congress*  unwillingness  to  exempt  cities  from  the  antitrust  laws 
underscores  the  fact  that  antitrust  exemptions  are  rarely  granted 
by  Congress  and  generally  given  only  for  the  most  compelling  of 
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reasons.    Under  this  standard,  it  is  indeed  questionable  wl*efher 
the  McCarran-Ferguson  Act  should  remain  in  effect,  particularly 
in  light  of  the  complete  ab«:ence  of  competition  which  has 
developed  recently  in  certain  submarkets.     Some  risks  (e.g.  , 
asbestos  abatement)  are  uninsurable  at  any  price. 

Congress  should  reassess  the  McCarran-Ferguson  Act  for  the 
purpose  of  determining  whether  the  insurance  industry  should 
retain  its  special  antitrust  status.     Similarly,  the  authority  of 
the  FTC  to  study  the  insurance  industry  and  to  make  policy 
recommendations  should  be  restored. 

3 .      Federal  Reinsurance  Program 

The  availability  of  reinsurance  —  under  which  a  primary  insurer 
may  be  insured  for  losses  of  a  specified  amount  —  determines 
whether  risks  atu  insurable.     Generally,  reinsurers  operate  on  a 
national  basis  and  are  not  regulated  to  any  significant  extent  by 
the  states.     Because  the  ?:cCarran-Ferguson  Act's  insurance 
exemption  has  teen  construed  broadly,  reinsurers  are  subject  to 
virtually  no  regulatory  constraints. 
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The  reinsurance  market  absorbs  a  higher  proportion  of  the  losses 
than  primary  insurers  and,  as  a  result,  determines  the  types  of 
risks  that  are  insurable.     Its  function  is  to  spread  risk  and  has 
reached  into  the  international  reinsurance  market  in  an  effort  to 
spread  the  risk  as  far  as  possible. 

The  availability  of  reinsurance  determines  what  types  of  risks 
are  insurable  and  the  cost  of  insurance.     Thus,  access  to  the 
reinsurance  market  determines  whether  cities  (and  other 
businesses  which  the  insurance  industry  has  determined  are  high 
risk)  can  obtain  insurance  coverage.    Because  of  the  Importance 
of  re    surance.  Congress  should  consider  the  establishment  of  a 
federal  reinsurance  program  to  guarantee  insurance  coverage  for 
cities  and  high  risk  businesses. 

Such  a  program  was  established  by  the  Federal  Government 
following  the  riots  in  the  1960 's  to  make  insurance  available  in 
inner  city  areas.     Under  the  Urban  Property  Protection  and 
Reinsurance  Ac*-,  12  u.S.C.  Sec.   1749bbb,  42  U.S.C.  Sec.  4011,  the 
Federal  Government  agreed  to  reinsure  insurers  against  riots  and 
civil  commotions  in  return  for  a  reinsurance  premium  end  the 
insurer's  participation  in  a  pool  to  provide  insurance  for 
homeowners  whose  houses  met  specified  minimum  standards.  While 
this  program  was  strongly  opposed  by  the  insurance  industry,  it 
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vas  successful,  making  money  for  the  Federal  Government  and 
providing  much  needed  insurance  coverage  in  areas  where  the 
conventional  market  did  not  respond  to  basic  needs. 

The  Urban  Property  Protection  and  Reinsurance  Act  serves  as  a 
useful  model  for  the  development  of  a  broader  program  to  address 
the  insurance  problems  now  facing  cities  and  other  high  risks 
groups.     It  could  be  financed,  in  the  event  that  reinsurance 
premiums  do  not  cover  all  costs,  by  the  imposition  of  a  surcharge 
on  the  gross  receipts  of  the  insurance  industry-  Eligibility 
criteria  would  have  to  be  carefully  devised  to  limit 
participation  to  the  un incurable  (or  those  for  whom  insurance  is 
prohibitively  expensive).     In  addition  to  cities,  the  program 
could  be  used  to  address  the  coverage  problems  for  pollution, 
asbestos  removal,  day  care,  doctors,  nurses,  and  commercial 
transportation . 

Federal  involvement  in  such  a  program  is  appropriate  for  several 
reasons. 

First,  the  reinsurance  industry  operates  on  a  national  rather 
than  a  regional  or  local  basis. 
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Second,  the  private  sector  has  failed  to  serve  the  needs  of 
cities  and  other  providers  of  services  which  are  essential  to  the 
operation  of  our  econony  and  society. 

Thir<?,  it  will  not  necessitate  the  expenditure  of  general  funds 
(It  would  be  financed,  if  preniuin  payments  turn  out  not  to  cover 
losses,  by  the  imposition  of  a  surcharge  or  user  fee  on  property 
and  casualty  insurers) . 

Fourth,  various  laws  enacted  by  Congress  are  partially 
responsible  for  the  insurance  crisis. 

Four  federal  laws  —  the  Resource  Conservation  and  Recovery  Act 
(RCRA) ,  42  O.S.C.  Sees.  3001  et  seq.,  the  Motor  Carriers  Act  of 
1980  (MCA),  49  O.S.C.  Sees.  3101  et  seq. ,  the  Comprehensive 
Environmental  Response,  Compensation,  and  Liability  Act  of  1980 
(CERCLA) ,  42  U.S.C.  Sees.  ?601  et  seq. ,  and  the  Bus  Regulatory 
Reform  Act  (BRRA) ,  49  U.S.C.  Sec.  10101  —  impose  financial 
responsibility  requirements.     MCA,  for  example,  mandates 
insurance  coverage  of  from  $1  to  $5  million  (depending  on  the 
size)  for  vehicles  of  a  certain  size  (i.e. ,  vehicles  which  are 
the  size  of  a  large  pickup  truck  or  larger)  or  vehicles  which  are 
used  for  the  transportation  of  certain  chemicals.  BRRA 
establishes  similar  requirements  for  buses  and  RCRA  and  CERCLA 
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impose  requirements  for  waste  treatment  and  storage  facilities. 
Additionally,  various  federal  laws  governing  environmental  and 
civil  rights  liability  have  contributed  to  the  insurance  crisis 
by  expanding  the  liability  of  cities  and  other  entities. 

4.  Alien  Reinsurers 

In  addition  to  a  federal  reinsurance  program,  consideration 
should  be  given  to  the  establishment  of  licensing  requirements 
for  foreign  companies  providing  reinsurance.    Under  current  law, 
they  are  free  to  enter  and  withdraw  from  the  American  market  as 
they  see  fit,  greatly  contributing  to  the  instability  of  the 
reinsurance  market  and  fluctuations  in  the  availability  of 
reinsurance.    A  licensing  system  could  be  established  under  which 
foreign  participants  in  the  reinsurance  market  would  be  subject 
to  penalties  for  withdrawing  from  the  market. 

5.  Entry  Barriers 

The  insurance  industry  has  projected  a  large  capacity  shortfall 
for  the  next  few  years.     Insurance  industry  reports  indicate 
that,  for  every  dollar  received  in  premium  payments  in  1984, 
$1.18  was  paid  out  in  losses.    Moreover,  the  insurance  industry 
has  estimated  that  demand  exceeded  the  insurance  industry's 
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capacity  by  $7  billion  in  1985  and  may  exceed  supply  by  as  much 
as  $62  billion  by  1987. 

The  insurance  industry  generally  follows  a  rule,  known  as  the 
Kenney  formula,  under  which  the  premiums-to-surplus  ratio  is  not 
allowed  to  exceed  3-to-l.    This  rule  of  thumb  prevents  insurers 
from  becoming  over  committed  when  surpluses  are  low.     The  effect 
of  this  rule  is  that  insurance  coverage  is  "saved"  for  the  "best" 
insurance  risks  during  periods  of  limited  supply.     It  will  mean 
further  limitations  on  the  availability  of  insurance  in  the  next 
few  years. 

Clearly  this  industry  practice,  in  combination  with  the  projected 
shortfall  in  the  availability  of  funds    justify  a  reexaminiation 
of  entry  barriers  to  the  insurance  market. 

Restrictions  on  entry  into  the  insurance  industry  include  federal 
and  state  regulations  barring  bank  participation  in  the  market. 
See  e-q-  12  U.S.C.  Sec.  1843.     If  the  bar  is  eliminated  or 
relaxed,  ground  rules  for  bank  participation  in  the  insurance 
market  should  be  Revised  which  protect  competition  and  the 
interests  of  both  bank  and  insurance  customers.     The  capital 
capacity  problems  of  the  insurance  industry  may  be  sufficiently 
serious  to  justify  relaxation  of  the  entry  barrier,  creating  a 
new  source  of  capital  for  insurance. 
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Liability  -deform 

The  American  system  of  civil  justice       partially  responsible  for 
the  crisis  in  the  availability  and  af fordabilit/  of  insurance  for 
cities.    However,  it  is  difficult  to  isolate  any  one  factor  as 
the  primary  cause  of  the  explosive  growth  of  liability. 
Moreover,  many  of  the  problems  are  due  to  developments  at  the 
state  level  where  tort  liability  has  been  expanded  and  sovereign 
immunity  has  been  eroded  by  state  courts  and  legislatures. 

In  general,,  tort  reform  is  the  responsibility  of  state 
legislatures  and  courts.    The  system  £or  repressing  victims  of 
wrongdoing  Is,  fcr  the  most  part,  a  creatior  of  the  states  and, 
as  a  consequence,  the  spates  are  primarily  responsible  for 
restoring  balance  to  the  civil  ;  *''-icp  system.    However,  there 
are  certain  areas  where  Congress  can  reduce  the  liability 
problems  of  ci^lffs  and  supplement  the  efforts  now  underway  in 
various  states  to  reform  the  system  of  to;  liability. 

/Irst ,  the  various  proposals  for  reforming  the  tort  liability 
system  at  the  state  level  can  be  used  as  guidelines  for  the 
development  of  rcfoi.iiis  in  the  federal  system. 
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Second,  the  federal  en  ir:.nmental  laws  (and  pending  legislation) 
should  be  examined  to  determine  what  reforms  can  be  adopted 
without  jeopardizing  protections  against  pollution  and  similar 
problems. 

Third,  section  1983  of  the  Civil  Rights  Act  of  1871  should  be 
amended  to  preclude  its  use  as  a  vehicle  for  bringing  tort  claims 
which  belong  in  state  court  into  federal  court. 

1-     State  Tort  Law  Reform 

The  problems  of  the  civil  justice  system  at  the  state  level  have 
been  enumerated  on  numerous  occasions.     The  various  proposals  to 
reform  the  civil  justice  system  would  impose  limitations  on  the 
rights  of  those  who  have  been  injured  to  recover  damages.  We 
present  these  proposals,  not  because  we  necessarily  support  them, 
but  because  they  illustrate  the  difficult  task  facing  stnte 
legislatures  as  they  seek  to  balance  competing  interests. 

One  of  the  questions  for  Congress  is  whether  t  -  civil  justice 
system  is  so  out  of  control  at  the  state  level  that  federal 
intervention  is  warranted.     For  example,  a  "carrot  and  stick- 
approach  could  be  used  to  force  states  to  reform  their  civil 
justice  systems,    we  dc  not  presently  support  such  an  approach 
because  the  states  are  making  a  n.cjor  effort  to  address  the  most 
pressing  liability  problems  and  federal  intervention  would  upset 
the  existing  fedeial-suate  balance. 
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Among  the  proposals  for  reform  of  the  civil  justice  system  are 
the  following: 

o      Eliminating  or  modifying  the  collateral  source  rule. 

Under  this  rule,  evidence  that  the  injured  party  has  been 
or  will  be  reimbursed  from  other  sources  is  inadmissible. 
In  cases  in  which  money  damages  ate  awarded  for  economic 
loss,  the  effect  of  this  rule  is  to  enable  plaintiffs  to 
recover  .acre  than  their  economic  loss.     An  example  of  the 
practical  effect  of  this  rule  is  that  worker's 
compensation  benefits  cannot  be  considered  in  calculating 
how  much  the  defendant  should  be  required  to  pay  the 
plaintiff  for  his  or  her  economic  loss. 

o      Capping  or  eliminating  damages  for  pain  and  suffering. 

Under  this  proposal,  plaintiffs  would  no  longer  be  allowed 

to  recover  unlimited  damages  for  pain  and  suffering  in 
addition  to  damages  for  actjal  economic  harm.     Pain  and 

suffering,  because  it  involves  the  consideration  of 

intangible  factors  and  difficult  to  measure  costs,  has 

frequently  been  the  basis  for  the  award  o^  large 
judgments. 
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°  Liaitinq  or  eliminating  punitive  jamaqes.  Under  this 
proposal,  the  ability  of  plaintiffs  to  recover  damages, 
which  are  awarded  by  the  court  for  the  purpose  of 
deterring  future  illegal  activitier  by  the  defendant  or 
similarly  situated  persons,  would  be  limited.  Punitive 
damage  awards  may,  in  aome  cases,  be  disproportionately 
large  in  comparison  to  actual  economic  harm. 

°      Limiting  joint  and  several  liability.     Under  the  joint  and 
several  liability  theory,  a  defendant  can  be  required  to 
pay  the  total  amount  of  damages,  even  though  o'.her  parties 
were  also  responsible  for  the  damages.    For  example,  a 
city,  found  to  be  only  one  percent  responsible  for  an 
injury  to  a  person  who  is  severely  injured  by  a  drunk 
driver,  may  be  required  to  pay  100  percent  of  thp  damages. 
It  makes  no  difference  that  the  city's  responsibility  is 
minimal  —  a  street  sign  warning  of  a  curve  in  the  road  is 
partially  obscured  by  a  tree  branch  —  and  the 
co-defendant's  conduct  is  99  percent  responsible  for  the 
injury.    Cities  can  be  subject  to  liability  under  this 
theori   2s  -deep  pocket-  defendants  in  a  number  of  states, 
including  California. 
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Proposals  for  revising  this  theory  (which  does  not  apply 
in  all  states)   include  the  institution  of  a  "comparative" 
liability  system  under  which  a  defendant  would  be  liable 
only  for  that  portion  of  th?  damages  which  is  attributable 
to  his  or  her  wrongdoing. 

Limitations  on  attorneys'  fees.     In  some  cases,  attorneys 
recover  more  in  attorneys'   fees  than  the  plaintiff 
recovers.    This  may  be  the  result  of  contingency  fee 
arrangements  under  which  the  plaintiff  agrees  that  tne 
attorney  will  receive  a  specified  percentage  of  damages. 
Contingency  fee  arrangements  have  been  criticized  as  a 
source  of  frivolous  lawsuits  which  are  brought  because  of 
the  attorney's  financial  interest  in  the  litigation. 

In  other  cases,  attorneys'  fees  exceed  the  amount  of  money 
received  bj  the  plaintiff  because  the  cost  of  litigating 
the  lawsuit  was  disproportionately  high  in  comparison  to 
the  award  cf  damages.    Various  proposals  have  been  put 
forward  in  this  area,  including  limiting  contingency  fees 
e  .d  narrowing  the  circumstances  in  which  the  plaintiff's 
attorney  is  allowed  to  recover  attorneys'  fees  from  the 
defendant. 
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2-      Federal  Environjnental  Laws 

Various  environmental  laws,  including  RCRA  and  CERCLA,  are 
regarded  by  many  as  adding  to  the  liability  and  insurance  crises. 
The  Superfund  law,   for  example,  applies  che  joint  and  several 
liability  theory  to  owners  and  operators  of  waste  s.tes. 
Similarly,  the  1984  RCRA  Amendments  required  all  land  disposal 
facilities  to  comply  with  certain  groundwater  and  financial 
responsibility  requirements  by  November  8,  1985  or  close  down 
their  businesses.     42  O.S.C.  Sec.  3005  (e)(2).    According  to  the 
Environmental  Protection  Agency,  only  492  of  1600  facilities  were 
able  to  meet  .he  deadline,  with  many  facilities  un-.ble  to  satisfy 
the  financial  responsibility  requirements  of  the  law. 

we  do  not  raise  these  problems  to  suggest  that  these  legal 
requirements  should  be  eliminated.    We  know  that  they  are 
intended  to  address  long-stan^ ing  problems  and  important  public 
policy  objectives.     We  would  suggest,  however,  that  Congress 
should  provide  the  financial  resources  to  clean  up  groundwater 
contamination  and  prevent  pollution.     The  imposition  of  an 
insurance  requirement  is  a  useless  palliative  if  insurance 
coverage  is  not  ava.  ^ble.    Either  the  necessary  financial 
rasources  must  be  provided  or  the  legal  standards  relaxed. 
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3.     Section  1983 

Section  ljfl'3  was  enacted  shortly  after  the  Civil  War  in  1871  for 
the  purpose  of  preventing  state  and  local  governments  from 
violating  constitutionally-protected  rights,     42  U.S.C.  Sec. 
1983.     It  has  been  misused  by  plaintiffs  in  recent  years  to  bring 
state  tort  law  claims  into  federal  court.     By  engrafting  a  tort 
claim  onto  a  section  1983  claim,  the  plaintiff  is  able  to 
circumvent  the  restrictions  of  state  law,  whether  they  be  caps  on 
damages  or  attorneys'  fees  or  -the  defense  of  sovereign  immunity. 

Unless  «^ection  1983  is  restored  to  its  original  purpose  —  the 
protection  of  civil  rights  —  it  will  continue  to  be  used  as  a 
vehicle  for  the  adjudication  of  state  tort  cl?ims  in  federal 
court  and  will  doom  efforts  to  reform  state  tort  laws  to  failure. 

To  a  significant  extent^  the  Supreme  Court,  in  recent  rulings, 
has  begun  to  addr  "^ss  some  of  these  problems  on  a  piecemeal  basis. 
Congress  should  take  similar  steps,  codifying  these  recent 
interpretations  and  making  revisions  and  clarifications  wliere 
approp**iate. 
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First,  section  1983  should  be  amended  to  raake  clear  that  a  claim 
cannot  be  brought  in  federal  court  if  state  law  provides  an 
adequate  remedy  for  the  redress  of  plaintiffs  grievance,  strict 
adherence  to  this  rule  would  ensure  the  litigation  of  state  tort 
claims  in  state  court.     The  Supreme  Court  has  fashioned  a 
generally  similar  rule  in  Parratt  v.  Taylor.  451  o.S.  527  (1981). 

Second,  section  1983  should  be  amended  to  prohibit  its  use  as  a 
catch-all  cause  of  action  for  viola'   ^ns  of  federal  laws  which 
were  not  designed  to  protect  constitutional  rights.     The  Supreme 
Court,  several  years  ago,  adopted  a  broad  interpretation  of 
section  1983,  allowing  plaintiffs  to  bring  section  1983  actions 
for  violations  of  fed -ral  laws  which  had  nothing  to  do  with 
constitutional  rights  in  Maine  v.  Thibontot.  448  o.S.  1  (1980). 

That  rule  was  later  swallowed  by  two  exceptions  adopted  by  the 
Supreme  Court  in  Middlesex  County  Sewage  Authority  v.  N;,tinn;.i 
Sea  Clammers  Association.  453  U.S.  1  (1981).     Those  two 
exceptions  provide  that  a  section  1983  claim  cannot  be  brought 
for  violation  of  a  federal  statute  if  the  statute  itself  provides 
a  remedy  or  the  federal  statute  is  regulatory  in  nature  and  not 
intended  to  create  remedial  rights. 
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Section  1983  should  be  revised  to  preclude  its  use  as  a  catch-all 
cause  o£  action  £or  violations  of  federal  statutes. 

Third,  section  1983  should  be  amended  to  prohibit  the  aware'  of 
punitive  dam?   .s  against  cities.     In  City  of  Newport  News  v.  Fact 
Concerts,  101  S.Ct.  2748  (1982),  the  Supreme  Court  ruled  that 
cities  could  not  be  subject  to  liability  for  punitive  damages 
under  section  1983.     Section  1983  should  be  amended  to 
incorporate  this  Supreme  Court  ruling. 

Fourth,  section  1983  'Should  be  amended  to  establish  a  specific 
statute  of  limitations.     Under  various  court  rulings,  it  has  been 
determined  that,  since  rection  1983  does  not  include  its  own 
statute  of  limitations,  statutes  of  limitations  under  st.ite  law 
governing  personal  injury  should  be  used  as  a  substitute,  Wilson 
V.  G&rcia,  53  U.S.L.V7.  4481  (1935).     The  result  is  that  the 
applicable  statute  of  limitations  varies  from  state  to  state,  a 
somewhat  illogical  outcome.     This  needlessly  complex  rule  should 
be  replaced  with  a  uniform  statute  of  limitations  of  two  years. 
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COKCLOSION 

Consumer  organizations  claim  that  the  current  crisis  is 
manufactured  by  the  insurance  industry  to  increase  profits  and 
reduce  victim's  rights.     The  insurance  industry  blames  a  decade 
of  price  wars  and  two  decades  of  increasing  litigation  for  the 
current  crisis. 

We  believe  that  a  fundamental  problem  is  the  failure  of  the 
insurance  industry  to  better  manage  its  affairs  and  reduce  the 
severity  of  profit  and  loss  cycles  that  plague  the 
property/casualty  industry.     in  our  view,  it  was  poor  management 
which  ltd  to  cash-flow  underwriting  practices  and  its 
accompanying  de::line  of  underwriting  skills.     In  many  respects, 
this  is  truly  a  crisis  of  the  industry's  own  making. 

The  reasons  for  the  current  crisis  at  the  municipal  level  have 
nothing  to  do  with  the  loss  experience  of  the  particular 
government  that  is  hit  with  an  enormous  increase  in  insurance 
costs  or  the  cancellation  of  its  insurance  policy.     Rather,  the 
industry  appears  to  have  decided  that  all  municipalities  are  bad 
r  isks . 
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Regardless  of  its  cai^ses,  the  current  crisis  in  insurance  is 
f r ighteningly  real  and  dangerous.     It  has  become  increasingly 
clear  that  the  insurance  industry  is  not  prepared  or  able  to 
provide  the  solution. 

The  cyclical  nature  of  the  liability  insurance  industry  suggests 
that  the  market  could  return  to  normal  as  early  as  next  year  as 
higher  rates  now  in  place  replenish  the  industry's  reserves. 
This  prediction  provides  some  measure  of  solace,  but  it  reminds 
one  of  the  farmer  with  a  hole  in  the  roof  of  the  barn:  the  hole 
cannot  be  fixed  while  it  is  raining  and  there  is  no  reason  to  fix 
it  when  it  is  not  raining. 

The  soaring  costs  and  unavailability  of  liability  insurance 
strike  at  the  very  heart  of  municipalities  and  jeopardize  the 
continued  provision  of  essential  public  services.     It  is  crucial 
that  federal,  state,  and  municipal  governments  work  together  to 
cope  with  the  current  hard  "seller's"  market  and  the  next  one 
that  will  inevitably  reoccur. 

We  urge  Congress  to  consider  our  recommendations  for  changes  in 
the  applicable  laws.     It  is  essential  than  Congress  establish  a 
regulatory  framework  which  reduces  the  fluctuations  in  pricing 
practices  and  guarantees  the  availability  of  insurance  for 
providers  of  essential  services. 

The  current  market  is  only  an  indication  of  how  bad  this  crisis 
could  become.     I  thank  the  subcommittee  for  this  oppo.tunity  to 
present  our  concerns  today.    We  appreciate  the  uiflicult  task 
before  you  and  we  trust  that  the  needs  an:3  concerns  of  all 
American  cities  will  be  heard. 

Thank  you. 
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Mr.  Florio.  Thank  you  very  much,  Mayor. 
Mr.  Flaherty.  Thank  you,  Mr.  Chairman. 
Mr.  Florio.  Ms.  Weil. 

STATEMENT  OF  NELLIE  C.  WEIL 

.l^i,<S[l^^  am  Nellie  C.  WeU,  first  vice  president  of  the  Nation- 
al School  Boards  ^sociation.  I  am  pleased  that  we  can  submit  this 
testimony  to  the  House  Subcommittee  on  Commerce,  Transporta- 
tion and  Tounsm.  The  National  School  Boards  Association  is  the 
only  major  education  organization  representing  school  board  mem- 
bers who  govern  the  Nation's  public  school  districts.  Throughout 
the  Nation,  approximately  95,000  of  these  individuals  are  associa- 
tion members.  Th^  people,  in  turn,  are  responsible  for  the  educa- 
tion of  more  than  95  percent  of  the  Nation's  public  school  children. 

Currently  markmg  its  46th  year  of  service.  National  School 
Boards  Association  is  a  federation  of  State  school  board  associa- 
tions, with  direct  local  school  board  affiliates,  constituted  to 
strengthen  local  lay  control  of  education  and  to  work  for  the  im- 
provement of  education.  Most  of  these  school  board  membere  are 
e  ected  public  officials.  Accordingly,  they  are  politically  accounta- 
ble to  their  constituents  for  both  education  policy  and  fiscal  man- 
agement As  lay  unsalaried  individuals,  school  board  members  are 
in  the  rather  unique  position  of  being  able  to  judge  legislative  pro- 
grams purely  from  the  standpoint  of  public  education,  without  con- 
sideration to  their  personal  or  professional  interest. 

Over  the  past  year  and  a  half,  local  school  districts,  not  unlike 
other  units  of  State  and  local  government,  have  found  themselves 
in  the  legally  precarious  position  of  operating  absent  any  insurance 
coverage,  with  inadequate  insurance  coverage  or,  with  adequate  in- 
surance at  significantly  increased  premium  rates. 

*  ^^0°^  Boards  Association  members  indi- 

cate that  this  is  not  a  regional  phenomenon.  Rather,  school  dis- 
tricts acrras  the  Nation  have  found  themselves  in  the  unenviable 
position  of  providmg  a  myriad  of  services  v.hich  no  prudent  busi- 
ness would  offer  without  adequate  insurance  coverage  in  effect. 

Ihe  tull  range  of  services  school  districts  are  involved  in— both 
to  students  and  to  the  community  at  large— often  require  five  bas^c 
types  of  insurance  coverage  in  effect.  Those  are: 

First  fleet  insurance.  School  districts  are  required  by  law  to  pro- 
vide adequate  transportation,  from  central  locations,  to  and  from 
the  school  grounds  on  a  daily  basis.  In  many  rural  districts,  this 
often  means  transporting  children  over  100  miles  per  day,  over 
two-lane  mountain  passes  in  adverse  weather  conditions. 

In  the  case  of  many  of  our  handicapped  children,  school  districts 
must  provide  adequate  transportation  from  the  door  of  the  child's 
home  to  the  school. 

Finally,  all  field  trips,  sporting  events,  and  group  activities  re- 
quire that  school  districts  provide  bus  service  on  a  .  lundtrio  basis 
originating  at  the  school. 

Second,  general  tort  liability.  School  district  buildings  and  groups 
are  open  to  the  general  public  on  a  service  and  on  a  use  basis.  In 
tact,  the  Nations  local  school  districts  provide  onsite  service  to 
more  Americans  each  year  than  any  other  unit  of  Federal,  State 
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or  local  government.  Because  this  is  so  and,  given  the  myriad  of 
services  school  districts  provide,  tort  liability  policies  must  be  craft- 
ed to  meet  any  eventuality,  from  a  broken  arm  resulting  from  a 
fall  on  the  stairs  to  an  explosion  in  the  chemistry  laboratory.  More- 
over>  policy  coverage  must  extend  not  only  to  students,  school  dis- 
tricts personnel  and  guests,  but  also  to  the  public  at  large,  who  rou* 
tinely  utilize  school  district  facilities  such  as  gymnasiums,  cafete- 
rias, and  playing  fields  for  social  and  sporting  events. 

Third,  workmen's  compensation.  In  those  States  which  do  not 
provide  uniform  State  plans  for  workmen's  compensation  but  do 
mandate  such  coverage,  school  districts  are  required  to  obtain  cov- 
erage for  each  employee  from  the  marketplace.  School  district  per- 
sonnel includes,  but  is  not  limited  to,  teachers,  other  professional 
staff,  cookiL.,  janitors,  cafeteria  workers,  bus  drivers,  plant  engi* 
neers,  physicians,  nurses,  groundskeepers,  shop  and  maintenance 
engineers. 

Fourth,  errors  and  omissions.  School  board  members,  like  all 
elected  officials,  are  susceptible  of  misfeasance  and  maifeasance 
litigation  in  their  official  capacity.  For  an  elected  official  to  contin- 
ue to  serve  in  their  official  capacity  absent  errors  and  omissions 
coverage  places  their  personal  holdings  at  risk,  thus  jeopardizing 


Fifth,  catastrophe  umbrella  coverage.  This  coverage  is  deemed  es- 
sential as  a  supplement  to  all  other  policies  for  several  reasons. 
First,  because  school  districts  provide  services  to  large  groups  in  re- 
stricted areas,  the  likelihood  that  one  event  would  cause  serious 
imury  to  more  than  one  individual  is  greatly  increased  in  the 
school  setting. 

Second,  and  again  because  of  the  large  number  of  people  school 
districts  are  responsible  for,  it  is  not  improbable  that  several  unre- 
lated accidents  could  occur  which  in  their  aggregate  would  exceed 
the  face  amount  of  any  basic  policy. 

First,  cancellation  without  cause.  Since  1984,  many  school  dis- 
tricts across  the  country  have  had  their  insurance  policies  canceled 
with  no  explanation.  For  instance,  in  my  own  school  district  of 
Montgom.ery,  AL,  our  insurance  carrier  canceled  all  of  our  policies 
absent  piior  notice  or  explanation.  This  cancellation  was  not  the 
result  of  excess  claims,  in  fact,  as  a  member  of  the  Montgomery 
County  School  Board,  I  can  testify  to  the  fact  that  not  one  judg- 
ment was  entered  against  my  district  during  my  1?  )^ears  of  service 
on  the  board. 

Cancellations  without  cause  became  the  norm  and  not  the  excep- 
tion in  Alabama  in  1985.  Fortunately,  Alabama  has  no  State  law 

t)recluding  the  formation  of  insurance  pools,  although  there  was  no 
aw  allowing  such  a  formation.  Through  cur  State  association  of 
school  boards,  we  in  Alabama  asked  for  and  received  a  State  attor- 
ney general  opinion  which  permitted  our  school  districts  to  form  an 
insurance  pool.  Our  pool  is  structured  to  pick  up  all  losses  up  to 
$500,000  and  the  pool  was  fortunate  to  locate  excess  coverage  from 
Lloyds  of  London.  However,  we  have  no  assurances  that  our  excess 
cover£^e  will  be  continued  at  the  expiration  of  our  current  policy, 
notwithstanding  Alabama's  continued  clean  record. 

I  might  add  that  as  a  result  of  our  cancellation,  the  Montgomery 
County  School  District  premiums  rose  from  $50,000  per  year  to 
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$300  000        ^^^^  ''^'^^  coverage  decreased  by  over 

premium  increase-decreased  coverage.  A  number  of 
school  districts  have  not  had  their  policies  canceled  outright  as  was 
the  case  m  Alabama.  However,  they  have  had  to  confront  an  in- 
crease m  premiums  coupled  with  a  corresponding  decrease  in  cov- 
erage^he  decrease  m  coverage  obtains  in  three  ways: 

oV;?™*^°"«^  the  deductible  is  increased.  In  1^84, 

«i  «fi  r ''^H';  ^^^^  District  in  Oklahoma  paid  a  premium  of 
»l,&b»  for  a  $1  mUhon  aggregate  policy  which  carried  a  $1,000  de- 
ductible. The  insurance  carrier  dropped  out  of  the  market  in  1985, 
and  although  the  Stillwater  schools  were  able  to  find  a  carrier  to 
wnte  a  similar  policy,  the  cost  of  the  premium  was  nearly  14  times 
What  It  had  been  the  previous  year,  while  the  deductible— the 
Ir^i^    *?  P*^^®*  liability  to  the  school  district— had  doubled 

(b)  Premiums  are  raised  and  the  coverage  is  decreased.  As  an  ex- 

or^  ^^''ander  Central  School  District  in  New  York  State 
paid  $4,251  in  1984-85  for  $10  mUHon  in  coverage:  In  1985-86  the 
same  district  paid  over  $17,000  for  half  the  previous  year's  cover- 

(c)  Premiums  remand  unchanged  by  the  policy  contains  new  ex- 
clusions of  coverage.  Many  school  districts  have  been  delighted  to 
learn  that  their  premiums  will  not  be  raised  only  to  later  discover 
that  their  coverage  was  subject  to  a  number  of  exclusions.  This 
athletic  uyunes,  child  sex  abuse,  legal  liability  for  board  member^ 
and  officers,  asbestos  removal  and  pollution  control  are  routinely 
ueing  dropped  from  policies.  Any  financial  liability  in  these  areas 
must  then  be  directly  assumed  by  the  local  school  district  or  the 
mCUvidual  board  member  in  their  personal  capacity. 

As  you  know,  local  school  districts  operate  on  limited  funds.  The 
average  school  district  receives  less  than  6  percent  of  its  resources 
from  the  Federal  Government,  the  remaining  95  percent  comes 
trom  the  tax  dollars  of  ouv  communities.  School  boards  aio  in  the 
business  of  education.  Every  dollar  that  is  paid  out  in  insurance 
premiums,  litigation  costs,  or  as  a  deductible  toward  damages 
takes  away  from  our  districts  monevs  that  are  entrusted  to  Iwal 
school  boards  by  the  taxpayers  of  their  community  to  assure  the 
education  of  the  voui;g  people  of  this  Nation. 

Because  school  board  members  feel  so  strongly  that  the  educa- 
tion of  our  young  people  must  continue  as  a  national  priority,  we 
have  tightened  our  belts  in  every  way  we  cm  think  of  to  ensure 
that  we  can  continue  providing  these  children  with  an  education 
wluch  IS  worthy  of  them  and  an  environment  that  is  secure,  de- 
cpite  our  insurance  worries. 

School  board  members  across  the  country  are  actively  working 
vnth  their  state  legif'atures  to  come  to  grips  with  this  crisis.  The 
u  r"  \u  XT  ^""^^  Boards  Association,  in  recent  testimony 

before  the  New  York  Assembly  Insurance  Committee,  prevailed  on 
INew  York  s  legislators  to  create  a  new  category  of  insurance  for 
local  units  of  government  which  are  currently  treated  the  same  as 
commercial  entities  when  it  comes  to  acquiring  insurance  in  New 
York. 

Furthermore,  the  New  York  Association  of  School  Boards  re- 
quested that  legislation  be  adopted  which  would  permit  insurance 
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pooling;  place  a  threshold  cap  for  pain  and  suffering  awards;  allow 
structured  awards  or  allowing  the  payment  of  awards  to  be  made 
over  a  period  of  time;  place  a  cap  on  attorney  fee  awards;  and  final- 
ly, legislation  which  would  restructure  the  doctrine  of  joint  and 
several  liability  which,  in  most  States,  permits  a  plaintiif  who  has 
proven  that  one  or  more  defendants  in  his  case  is  liable  for  at  least 
some  of  the  plaintiffs  damages,  to  recover  100  percent  of  the 
money  owed  by  all  the  liable  defendants  from  any  one  culpable  de- 
fendsmt. 

In  Illinois  the  Association  of  School  Boards  is  actively  seeking 
State  legislative  action  in  the  area  of  tort  reform,  while  the  Okla- 
homa State  School  Boards  Association  is  working  hand  in  hand 
with  their  State  lefislature  to  address  excessive  awards  under  the 
State  workmans  coinpensation  statute. 

Tliose  that  I  mentioned  are  merely  examples  of  the  attempt 
school  board  members  across  the  country  are  making  at  the  State 
level  to  bring  the  insurance  crisis  under  control. 

Although  State  law  governs  cases  arising  in  tort,  the  Federal 
Congress  has  also  taken  action  which  has  contributed  to  legal  li- 
ability on  the  part  of  school  districts  where  none  existed  before.  In 
particular,  this  liability  stems  from  section  1983  of  title  42,  provid- 
mg  for  payment  of  unlimited  costs  and  attorney  fees  to  parties  who 
prevail  in  civil  rights  cases.  Presently,  yet  another  attorneys  fee 
statute  is  pending  before  the  Congress— the  Handicapped  Chil- 
dren's Protection  Act  of  1985.  If  this  legislation  is  signed  into  law, 
it  will  provide  thrt  school  districts  must  pay  the  unlimited  costs 
and  attorney  fees  of  parents  who  prevail  at  the  administrative  as 
well  as  the  trial  court  level  in  Public  Law  94-142.  Just  as  the  un- 
predictability of  damage  awards  has  been  proffered  as  a  basis  for 
increased  premiums,  so  too,  have  insurance  carriers  pointed  to  the 
unpredictability  in  attorney  fee  awards,  as  yet  anotner  reason  to 
increase  premium  fees. 

National  School  Boards  Association  has  actively  lobbied  for  a 
prohibition  against  the  award  of  costs  and  attorneys  fees  at  the  ad- 
ministrative level,  and  for  passage  of  legislation  which  caps  the 
hourly  rate  of  attorney  fees  at  the  trial  court  level,  while  eliminat- 
ing the  inclusion  of  multipliers  and  bonuses  in  any  final  fee  award. 

School  board  members  are  not  experts  in  the  field  of  insurance. 
It  is  not  our  intent  to  tell  you,  this  committee,  that  the  insurance 
industry  should  be  restructured  or  that  only  Federal  intervention 
will  resolve  the  insurance  problem  facing  local  units  of  govern- 
ment. 

Alternatively,  we  cannot  stand  idly  by  while  the  irpurance  indus- 
try restructures  school  districts  across  the  Nation — however  inad- 
vertently that  restructuring  might  be — because  of  the  unavailabil- 
ity of  affordable  premiums  in  exchange  for  adequate  coverage  of 
the  services  and  programs  school  boards  are  mandated  by  law  to 
provide. 

National  School  Boards  Association  thanks  the  Congress,  and 
this  committee  in  particular,  for  taking  the  time  to  fomiliarize 
yourself  with  this  issue. 

In  closing,  I  would  like  to  reiterate  the  fact  that  this  is  not  a 
problem  confined  to  one  State  or  region.  It  is  a  national  problem 
and  a  growing  problem.  If  there  is  any  way  this  committee  can 
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work  with  us  to  resolve  the  severe,  negative  impact  this  crisis  is 
having  on  local  units  of  government  and  local  school  districts,  Na- 
tional School  Boards  Association  assures  you  that  we  are  fully  com- 
mitted to  working  with  you  toward  that  goal. 
Thank  you. 

Mr.  Florio.  Thank  you  very  much. 

On  behalf  of  the  subcommittee,  let  me  express  my  appreciation 
to  the  three  witnesses  for  their  testimony  today.  I  am  struck  by 
how  things  change  in  a  relatively  small  period  of  time.  The  last 
time  we  were  dealing  with  insurance  issues  was  again  at  the 
bottom  of  the  insurance  cycle  in  the  midseventies.  You  may  recall, 
that  we  dealt  with  lots  of  medical  problems,  product  liability  prob- 
lems. We  passed  some  risk  retention  legislation  designed  to  provide 
for  more  self-insurance,  group  insurance.  We  dealt  with  swine  flu 
indemnification  because  liability  insurance  was  not  available  for 
the  vaccine  manufacturers.  And  I  am  struck  by  the  fact  that  if  at 
that  point  Ralph  Nader  had  come  in  and  suggested,  had  even  start- 
ed to  suggest  some  of  the  things  that  you  have  been  suggesting  and 
others  have  suggested  routinely  in  the  last  few  months,  people 
would  have  sort  of  laughed  and  said  that  that  was  not  realistic.  Yet 
respected  organizations,  such  as  your  own,  are  talking  about  some 
fairly  dramatic,  if  not,  some  would  say,  radical  changes  in  the 
structure  within  which  we  deal  with  insurance. 

I  am  struck  by  the  significance  of  some  of  the  proposals  that 
have  been  made  today  as  well  as  by  other  organizations,  with 
regard  to  changing  the  method  of  regulation  at  the  State  level.  Pro- 
posals like  rwilation  of  commercial  rates  to  insure  that  they  are 
justified  by  loss  experience,  joint  underwriting  facilities,  state 
owned  reinsurance,  prohibition  of  midterm  cancellation,  easier  self- 
insurance  for  groups  and  systems  for  good  risk  management. 

Pennsylvania  is  talking  about  a  State  operated  liability  insur- 
ance system  for  local  governments.  New  York  is  advocating,  appar- 
ently, banks  and  other  financial  services  being  able  to  go  into  the 
insurance  business.  I  know  Florida  has  a  proposal  for  financial 
services  institutions  to  go  into  the  reinsurance  business.  So  you  just 
have  got  a  very  dramatic  change  in  the  whole  spectrum  of  debate.  I 
think  that  says  much  about  where  we  have  come  from  and  I  also 
think  it  says  something  about  the  gravity  of  the  problem  that  we 
are  facing,  that  these  new  types  of  proposals  would  be  suggested  by 
serious  people  and  that  the  Congress  would  be  asked  to  consider 
these  types  of  things. 

These  are  all  directed  to  the  State  level.  I  would  like  to  get  your 
opinion  as  to  whether  you  think  that  if  any  of  these  prop<^s  are 
meritorious  and  they  were  imple  nented  at  the  State  level,  whether 
it  would  be  something  that  would  be  sufficient  to  be  dealt  with  on 
a  State  by  State  basis. 

I  spoke  before  the  American  Institute  of  Architects  last  week, 
and  they  were  lamenting  the  fact  that  in  my  State,  the  State  of 
New  Jersey,  an  executive  order  came  down  prohibiting  midterm 
cancellations  and  the  sole  insurer  for  architects  said  that  they  were 
not  going  to  insure  in  my  State  anymore.  The  concern,  of  course,  is 
that  someone  would  play  oiT  one  Stote  against  another  State. 

If  any  of  these  proposals  have  merit,  and  were  implemented  at 
the  State  level,  is  there  an  argument  that  can  be  made  that  you 
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might  see  reason  to  support  having  Federal  minimum  standards 
for  appUcation  of  a  principle  such  as  this,  that  would  constitute  a 
floor  so  States  coula  go  beyond  what  would  be  advocated  in  the 
Federal  standards  system  but  would  not  be  able  to  go  below  the 
Federal  r^ulatorv  directives.  Can  I  get  anyone's  thoughts  on  that? 

Mr.  Flaherty.  I  think  I  reused  that  principle  directly  in  my  writ- 
ten statement  to  the  committee.  Congressman,  I  think  that  a 
svstem,  a  Federal  regulatory  system,  establishing  a  floor  so  that 
there  is  some  consistency  throughout  the  country  would  be  very 
helpful.  It  is  not  just  a  possibility  that  insurance  carriers  play  off 
one  State  against  another,  it  is  a  fact.  jMoreover,  the  insurers  are 
currentlv  exempt  from  the  antitrust  laws.  I  think  they  take  advan- 
tage of  that  loophole  also. 

They  have  told  cities  bluntly  they  don't  want  our  business.  I 
don't  know  if  they  have  done  that  in  order  to  try  to  get  Federal 
support  for  the  financing  of  insurance.  I  don't  know  what  the 
reason  is.  A  city  of  our  size — 90,000  people — only  has  one  insurer 
make  a  bid  on  our  insurance  work  even  tnough  we  have  had  a  very 
low  experience  ratio  of  claims  to  premiums  paid.  That  is  consistent 
not  only  in  our  State  but  also  in  other  States  and  other  types  of 
governmental  entities,  I  think  there  is  a  need,  a  crying  need  for  a 
system  of  Federal  consistency,  whether  that  be  a  floor  of  minimum 
standards  or  some  other  type  of  system.  But  it  is  absolutelv  essen- 
tial. 

Mr.  Florio.  Let  me  ask  the  other  two  witnesses,  because  you 
both  touched  on  the  civil  rights  liabilities  question.  Let  rne  address 
that  particularly,  but  also  the  whole  concept  of  liability  awards. 
One  of  the  proposals  some  of  States  are  making  is  the  question  of 
commercial  rates  being  regulated  to  assure  that  those  rates  are  jus- 
tified by  loss  experience. 

Part  of  the  problem  that  this  committee  is  experiencing  is  the  in- 
ability to  get  data  on  what  losses  are.  For  example,  on  civil  rights 
matters,  we  have  no  data  that  has  been  presented  te  us  te  justify 
the  concerns  that  you  have  expressed  in  an3i;hing  other  than  anec- 
dotal examples.  The  concern  that  some  of  us  have  is  that  if  there  is 
a  need  to  modify  the  liability  system.  Federal  tert  reform,  there 
may — well,  we  don't  have  the  information  designed  to  justify  that. 
Over  and  above  that,  we  are  concerned  that  we  are  going  to  limit 
liability,  we  do  not  really  want  to  limit  liability  per  se,  would  like 
to  limit  injury  so  that  liability  does  not  result,  that  no  one  knows 
what  they  are  talking  about. 

You  mentioned  the  Jackson  Township  situation.  I  am  very  famil- 
iar with  that.  It  is  in  my  State  and  I  am  aware  of  it.  That  situation 
resulted  in  illegal  dumping,  the  locality  was  informed  about  the 
dumping  for  long  periodls  of  time,  made  no  effort  to  stop  the  dump- 
ing, and  ultimately  resulted  in  liability. 

Some  of  us  have  been  tr3dng  to  emphasize  the  other  side  of  the 
equation.  Let's  have  some  enforcement  of  regulation,  let's  have 
some  enforcement  of  stetutes,  so  as  to  reduce  the  potential  for 
injury,  which  in  turn  will  reduce  the  potential  for  judgments  and 
liability,  which  should  theoretically  have  some  impact  upon  the 
stebility  of  insurance  prices. 

The  concern  that  some  have  raised  is  there  is  no  relationship  one 
to  the  other.  Mr.  Thomas,  Director  of  EPA,  testified  and  comment- 
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ed  to  me,  that  in  the  context  of  the  Superfund  discussions,  when 
some  from  the  insurance  industry  came  in  and  were  advocating 
fairly  dramatic  limits  on  liability  under  the  Superfund  cleanup  ac- 
tivities, Mr.  Thomas  put  the  question  to  them  as  to  whether  if  they 
got  everything  they  wanted  in  terms  of  liability  insurance  limita- 
tions, they  would  be  willing  to  write  liability  insurance. 

The  answer  was  no.  So  that  if  there  is  to  be  a  correlation  be- 
tween limiting  liability  injury,  and  insurance  rates,  don't  we  need 
some  mechanism  for  accumulating  some  hard  data  that  we  cur- 
rently don't  have?  I  ask  for  you  to  respond  on  the  civil  rights  ques- 
tion that  you  are  concerned  about.  Do  you  have  access  to  informa- 
tion that  would  justify  increasing  insurance  rates  on  the  basis  of 
some  comprehensive  study  of  the  data  in  terms  of  losses  due  to 
civil  rights  actions? 

Mr.  Russell.  Let  me  try  a  little  bit  on  that.  I  am  not  sure  of  the 
answer.  In  fact,  I  am  very  certain  the  answer  is  no,  at  this 
moment. 

One  thing,  in  terms  of  trying  to  get  information,  the  National 
Association  of  Counties  has  undertaken  an  extensive  study  of  the 
claims  and  losses  in  the  civil  rights  area  and  we  have  recently 
agreed  to  join  with  that  and  poll  all  our  members,  and  we  will  try 
to  get  the  responses  of  those  to  you. 

I  would  say,  however,  that  there  is  not  necessarily— certainly  the 
insurance  companies  have  told  us  that  there  is  not  necessarily  a 
correlation  between  the  actual  losses  and  our  ability  to  get  insur- 
ance, because  they  go  on  the  presumption  or  the  predictability,  the 
information  of  future  losses,  and  claiim  that  it  is  unpredictable,  and 
therefore,  either  uninsurable  or  insurable  at  greatly  increased 
rates. 

I  think  we  certainly  have  learned  something  from  that  crisis  in 
terms  of  risk  management,  and  I  am  sure  that  while  that  has 
taken  less  of  a  role  in  the  past,  it  certainly  will  take  a  much  in- 
creased role  in  local  government  in  the  future,  just  as  I  think  cer- 
tainly in  front  of  the  C!onnecticut  Task  Force  on  Insurance,  the 
companies  that  indicated  that  they  had  taken  a  very  light  view  of 
underwriting  standards  for  municipal  insurance  in  the  past,  that 
thev  would  take  a  much  harder  look,  much  to  our  amazement,  they 
still  indicate  to  us  that  they  have  no  figures,  they  don't  keep  mu- 
nicipalities separate  from  small  businesses,  they  write  them  under 
the  same  general  business  policies.  We  can't  get  any  information 
from  the  insurance  companies  on  either  premiums  or  losses  divided 
by  municipalities. 

One  of  the  other  things  that  I  think  is  important  to  look  at  is  in 
the  pollution  area.  The  EPA  came  to  our  national  seminar  and  in- 
dicated that  they  are  indemnifying  their  contractors  who  do  the 
cleanups  under  the  exact  same  situations  whether  they  be  cleaning 
up  themselves  or  whether  they  do  not  have  a  claim  yet,  but  ii  EPA 
recognizes  that  there  is  a  hazardous  waste  problem  they  will  in- 
demnify in  order  to  get  a  contractor  to  in  fact  do  the  cleanup.  They 
will  indemnify  them  but  that  same  thing  logically  doesn^  carry 
over,  in  their  minds,  to  us. 

Mr.  Florio.  Let  me,  on  that  last  point,  I  don't  know  of  any  au- 
thority for  EPA  to  be  indemnifying  contractors  at  this  point,  so  I 
will  be  happy  to  look  into  that,  because  I  don't— the  Superfund 
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clean  up  process,  if  that  is  happening,  someone  is  really  going  to 
explain  some  things,  because  there  is  no  authority  at  this  point  for 
anyone  to  do  that. 

My  time  has  expired.  Let  me  yield  to  the  gentleman  from 
Indiana. 

Mr.  Sharp.  Mr.  Chairman,  I  would  like  to  yield  to  the  gentleman 
from  New  Mexico. 
Mr.  Richardson.  I  thank  my  colleague. 

Mr.  Chairman,  I  ask  unanimous  consent  to  revise  and  extend  my 
remarks.  Regretfully  I  can't  stay.  I  might  try  to  come  back.  But  I 
would  like  to  alert  members  of  the  subcommittee  and  members  of 
the  various  industries  and  consumer  groups  involved,  I  am  at- 
tempting to  work  on  some  legislation  that  I  hope  to  introduce 
shortly  on  the  entire  product  liability  issue,  the  insurance  issue, 
and  I  just  wanted  to  make  that  point,  that  it  ib  a  very  complicated 
and  difHcult  subject,  but  I  think  it  needs  to  be  addressed. 

I  commend  the  chairman  for  holding  these  hearing.  I  regret  I 
have  to  leave  and  I  hope  to  come  back. 

Mr.  Sharp.  I  yield  back  my  time. 

Mr.  rLORio.  Mr.  Ritter. 

Mr.  RnTER.  Thank  you,  Mr.  Chairman. 

Mr.  Flaherty,  you  talked  about  in  your  testimony  some  State  ac- 
tions taken  in  the  area  of  tort  reform  that  could  serve  as  an  exam- 
ple for  action  by  the  Federal  Government.  Could  you  explain  that? 

Mr.  Flaherty.  What  I  was  refeiring  to  was  joint  and  several  li- 
ability, where  a  State  or  a  city  may  be  1  percent  or  2  percent  liable 
for  an  accident. 

For  instance,  in  the  example  that  is  frequently  given,  a  reckless 
driver  goes  through  a  stop  sign  which  was  partially  obscured  by  a 
tree  branch  and  the  mrir  may  find  the  municipality  to  be  2  percent 
responsibile.  But  under  the  theory  of  joint  and  several  liability,  the 
plaintiff  can  collect  the  entire  judgment  from  either  party,  leaving 
the  party  that  it  collects  from  to  try  to  get  recompensed  by  the  ma- 
jority liable  party.  If  that  party  is  judgmentproof,  then  the  deep 
pocket  defendant  suffers.  I  think  that  governmental  entities  are 
always  seen  as  deep  pockets  and  there  clearly  needs  to  be  some 
reform  at  the  State  level  regarding  the  joint  and  several  liability 
doctrine. 

Many  States  have  limits  on  liability  that  are  in  mv  judgment 
very,  very  low.  Cities  and  towns  of  Rhode  Island  are  only  liable  for 
$50,000  in  damages,  so  that  if  a  plaintiff  is  severely  injured,  clearly 
injured  through  negligence  of  a  city  or  town,  a  bill  is  introduced  in 
the  legislature  to  increase  the  liability  limitation  in  the  particular 
case  to  $5  million,  as  happened  to  Warwick  in  one  case,  and  now 
our  liability  has  suddenlv  exploded  to  $5  million.  Perhaps  if  that 
limit  were  raised,  it  would  be  not  as  much  of  a  temptation  for  the 
legislature  to  create  exceptions  to  it.  Those  are  the  types  of  things  I 
am  referring  to. 

Mr.  RnTER.  So,  you  would  like  to  see  some  guidelines  or  stand 
ards  that  would  have  the  effect  of  law  on  superseding  the  responsi- 
bility of  the  States  in  this  regard? 

Mr.  Flaherty.  I  am  sorry,  superseding  the  authority  of  the 
State? 

Mr.  Ritter.  Yes. 
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Mr.  Flaherty.  I  think  the  reforms  should  happen  at  the  State 
level.  In  my  judgment,  tort  reform  is  the  primary  responsibility  of 
the  States  and  should  be  done  on  a  State-by^tate  basis.  Tort 
reform  is  only  one  part  of  the  problem  that  I  think  will  essentially 
solve  the  crisis.  Another  part  is  risk  management  on  the  part  of 
cities.  While  rates  and  losses  were  low  in  States  and  towns  across 
the  country,  I  would  concede  that  there  wasn't  v  great  deal  of  at- 
tention paid  to  risk  management  by  the  insured  parties.  Now  it  has 
become  a  much  more  compelling  type  of  thing  because  we  can't  get 
insurance. 

The  insurance  carriers  themselves  are  the  only  source  for  the 
data  on  the  industry  which  the  chairman  mentioned.  We  car/t  get 
it  from  them.  We  can't  get  data  from  the  insurance  company  to  ex- 
plain why  our  premium  was  increased  tenfold.  If  you  can  get  it 
from  them,  then  you  are  better  men  than  we  are.  We  can't  do  it.  I 
don't  think  the  crties  have  any  access  to  that  type  of  information. 
There  are  several  possible  approaches  to  the  crisis,  including  tort 
reform,  risk  management  by  cities,  and  reform  of  the  insurance  in- 
dustry. 

Mr.  RnTER.  Those  are  three  distinct — any  non-Federal  recom- 
mendations? 

Mr.  Flaherty.  I  don't  believe  so.  I  don't  think  the  1983  

Mr.  RiTTER.  Tort  reform? 

Mr.  Flaherty.  The  tort  reform  by  the  States  is  not  a  Federal 
question.  Risk  management  is  a  non-Federal  question.  The  applica- 
bility of  section  1983  of  the  Civil  rights  Act,  however,  is  a  Federal 
question.  Also,  the  fact  that  insurance  carriers  are  exempt  from 
the  antitrust  laws  is  a  Federal  question.  The  fact  that  the  number 
of  insurers  is  kept  artificially  low,  because  there  are  Federal  regu- 
lations prohibiting  banks  from  getting  involved  in  the  insurance 
business,  is  a  Federal  question.  So,  there  are  a  number  of  Federal 
questions  that  can  be  addressed. 

I  read  a  statistic  this  morning  that  insurance  premiums  for 
homeowners  of  various  types  is  now  the  third  leading  expense  of 
homeowners,  beirg  exceeded  only  by  food  and  shelter.  We  see  a 
trend  where  it  has  become  a  big  part  of  life,  not  only  for  families, 
but  also  for  the  governmental  entities.  It  cries  out  for  Federal 
intervention. 

Mr.  RnTER.  In  regulating  homeowners'  insurance? 

Hr,  Flaherty.  No. 

Mr.  RrrrER.  I  am  trying  to  pin  this  down.  Where,  for  example,  in 
the  civil  rights  law  are  there  actions  being  taken,  tor^.  actions  being 
taken  in  Federal  courts?  Could  you  give  us  some  concrete  

Mr.  Flaherty,  I  can  give  you  an  example.  I  think  it  was  men- 
tioned that  section  1983  is  being  used  to  appeal  an  action  by  a 
zoning  board.  A  property  owner  will  appeal  the  decision  of  the 
zoning  board  and  throw  in  a  count  claiming  a  violation  of  the  civil 
rights  laws,  thereby  bringing  it  into  Federal  court.  If  there  is  a 
finding  of  a  violation— and  section  1983  has  been  greatly  expand- 
ed—there have  been  more  civil  rights  actions  filed  in  the  last  2  or  3 
years  maybe  than  in  the  rest  of  history  combined— then  other  costs 
attach  to  the  judgment,  including  the  payment  of  attorney's  fees. 

Mr.  RrTTER,  How  is  zoning  used?  How  is  this  zoning  law  used 
along  with  the  civil  rights? 


ERLC 


358 


386 


Mr.  Flaherty.  By  making  a  claim  that  a  judge  views  as  having 
some  merit— for  example,  the  zoning  board  violated  the  petitioner's 
civil  rights  by  failing  to  rive  him  a  fair  hearing  or  due  process. 
Once  something  gets  into  Federal  court  there  is  always  a  possibili- 
ty it  will  be  successful.  We  never  get  a  claim  in  the  poUce  area 
now.  That  doesn't  have  a  civil  rights  claim  attached  to  it.  The  vast 
mcgority  of  those  cases,  when  a  local  city  or  town  policeman  makes 
an  arrest  and  a  claim  of  false  arrest  is  made,  end  up  in  the  Federal 
court  rather  than  State  court,  because  the  CSvil  Rights  Act  is  used 
as  a  vehicle. 

Mr.  Florio.  The  gentleman  from  Minnesota. 

Mr.  SiKORSKi.  I  don't  have  any  specific  questions  now  I  do  have  a 
lot  of  questions,  but  in  the  interest  of  the  full  agt.xda,  and  the 
other  witnesses,  I  want  to  thank  this  panel  for  their  written  and 
oral  testimony.  It  is  very  helpful,  and  I  compliment  the  chairman 
for  continuing  our  investigation  and  analysis  of  this  important 
topic. 

Mr.  Florio.  Mr.  Lent. 

Mr.  Lent.  Thank  you,  Mr.  Chairman. 

Mayor  Flaherty,  in  your  testimony  you  advocate  minimum  Fed- 
eral standards  for  the  regulation  of  insurance  companies.  Ono  of 
the  minimum  requirements  you  propose  regards  excess  profits.  Yon 
propose  that  States  be  req[uired  to  establish  plans  for  the  return  of 
so-called  excess  underwritmg  profits. 

My  question  is:  What  provision  will  you  make  for  recovering 
excess  profits  when  courts  open  up  antique  policies  to  respond  to 
today's  claims?  In  other  words,  claims  filed  today  against  antique 
policies  or  policies  that  were  written  years  ago.  Suppose  the  compa- 
nv  had  kicked  back  to  the  State  the  excess  profit,  and  then  the 
claim  arises,  10,  15  years  after  that  policy  was  issued,  which  is 
what  is  happening  in  the  case  of  many  of  these  long  tail  situations. 

Mr.  Flaherty.  I  believe  what  you  are  referring  to.  Congressman, 
is  the  difference  between  the  claims  made  and  the  occurrence  type 
of  policies.  Under  the  occurrence  policies  that  we  are  accustomed 
to,  if  a  person  were  insured  at  the  time  the  act  occurred,  he  or  she 
is  considered  covered  even  if  the  claim  is  not  made  until  5  or  10 
years  after  the  insurance  policv  has  expired. 

Mr.  Lent.  Let's  suppose  in  that  early  year  you  had  given  back  to 
whatever  the  State  or  whoever  is  going  to  take  these  excess  profits 
back,  and  then  5  vears  down  the  road  a  claim  is  made  against  that 
policy.  How  would  you  handle  that  sort  of  situation? 

Mr.  Flahfrty.  I  am  not  proposing  that  excess  profits  over  cer- 
tain amounts  be  given  back  dollar  for  dollar,  either  to  the  State  or 
to  the  policrirholders.  I  do  feel,  however,  that  some  of  the  excess 
profits  should  be  retained.  Something  would  have  factored  into  the 
occurrence  type  of  policies. 

Mr.  Lent.  Let's  move  on.  You  have  another  concern;  that  the 
present  antitrust  exemption  is  the  cause  of  some  of  the  problems 
that  municipalities  are  finding  vis-a-vis  their  insurance  coverage. 
Yet  you  don't  seem  to  cite  any  situations  where  the  antitrust  ex- 
emption has  resulted  in  increased  premiums.  Do  you  believe  that 
anv  of  the  present  problems  stem  from  activities  by  the  insurance 
industry  that  would  be  subject  to  antitrust  regulation?  If  so,  can 
you  give  us  one  or  two  examples? 
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Mr  Flaherty.  If  you  are  looking  for  a  specific  case  in  Rhode 
island  or  Iowa  or  anywhere  else,  I  cannot  provide  you  with  an  ex- 
ample.  It  is  difficult  for  me  to  believe  that  all  of  the  companies 
have  increased  their  rates  the  same  amount  at  the  same  time, 
while  claimmg  that  the  increase  is  due  to  gradual  trends  in  several 
different  ar^.  The  explosion  in  rates  was  not  gradual;  rather  it 
was  sudden  by  all  the  companies  at  the  same  time.  That  makes  me 
suspect  that  the  insurance  companies  have  at  least  had  casual  con- 
versations with  regard  

Mr.  Lent.  All  these  companies?  All  these  companies  are  subject 
to  the  same  types  of  risk,  corporate  decisions,  expanded  liability. 
aj)f*  State  regulations,  so  it  would  seem  to  me  that  it  is  not  unusual 
that  there  would  be  a  certain  amount  of  concert  that  would  accom- 
pany either  the  lowering  or  the  increase  of  rates.  We  know  that  in- 
surance rates  went  down  during  the  high  interest  period. 

Mr.  Flaherty.  That  is  right,  but  what  is  unusual  to  me  is  that  it 
happened  overmght.  If  one  asked  the  insurance  industry  to  explain 
the  explosion  m  rates,  they  will  give  a  scenario  that  begins  10 
years  ago.  I  am  not  trying  to  paint  them  as  entirely  responsible.  I 
am  not  trying  to  say  that  the  insurance  companies  are  the  sole 
cause.  However,  the  effect  on  cities  has  been  overnight. 

^^J®  really  just  a  question  of  surmise  on  your  part 
that  elimination  of  antitrust  would  somehow  attack  the  root  cause 
of  the  problems  we  are  discussing  today? 

Mr.  Raherty.  I  think  it  would.  Moreover,  the  purpose  of  the 
antitrust  lawsiB  to  foster  competition.  There  isn't  any  competition 
out  there  right  now.  We  can't  get  bids.  There  are  hundrecb  of  in- 
surmice  companies,  probably  a  dozen  or  so  licensed  to  do  business 
m  the  State  of  Rhode  Island.  Yet  only  one  of  them  bid  to  cover 
uHT^u  ??u  inswJ^nce  companies  will  tell  city  officials  bluntly,  if 
asKeo,  that  they  don  t  want  your  business. 

Mr  Lent.  Well,  presently  there  are  complaints  that  there  was  a 
tune  4  or  5  or  6  years  ago  when  there  was  too  much  competition, 
that  the  insurance  companies  were  undercutting  one  another  in  an 
effort  to  get  the  premium  dollars  so  they  could  slap  it  into  interest 
bearing  accounts  and  take  advantage  of  those  high  interest  rates, 
feo,  there  was  a  period  when  insurance  was  priced  very  low,  and  we 
rAi^'u^l^^*^^  period,  and  now  things  have  changed  around  a 
little  bit.  The  interest  rates  have  come  down  and  we  see  that  there 
IS  less  desire  on  the  part  of  the  insurance  companies  to  participate 
in  these  markets. 

Mr.  Flaherty.  The  insurance  industry  is  so  important  not  only 
to  the  mdividual  elected  officials  who  are  subject  to  personal  liabil- 
ity, but  also  to  the  taxpayer  in  any  given  city  or  town  or  school 
district.  Because  it  is  such  a  big  part  of  commerce  and  the  Ameri- 
can social  and  economic  system  and  is  also  subject  to  wild  cyclical 
swm^.  It  should  be  regulated  and  regulated  in  a  different  way 
than  50  sets  of  separate  regulations  which  have  been  played  off  one 
against  the  other  in  the  various  States.  That  is  the  situation  we 
face  now. 
Mr.  Florio.  rime  has  expired. 
Mr.  Fields. 

Mr.  Fields.  Thank  you,  Mr.  Chairman. 
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Mr.  Flaherty,  on  page  19  of  your  testimony,  you  talk  about  mini- 
mum Federal  requirements  supplemented  by  additional  State  re- 

Juirements,  and  you  do  a  good  job  of  elaborating  the  minimum 
'ederal  standards,  but — perhaps  I  missed  it— what  are  some  of 
those  additional  State  requirements  that  you  alluded  to? 

Also,  let  me  add  a  compatible  question.  What  is  your  State  doing 
in  regard  to  those  State  requirements? 

Mr.  Flaherty.  Some  of  the  state  requirements  that  I  had  in 
mind  include  the  tort  law  reform  we  could  use  in  our  State,  and  I 
am  sure  are  applicable  in  other  States.  We  budgeted  twice  as  much 
in  our  1985  budget  as  we  had  in  our  1984  budget,  for  insurance.  W^ 
knew  that  we  were  going  to  be  hit  with  an  increase.  What  we  did 
not  expect  and  what  sent  us  reeling  and  sent  other  cities  and  towns 
reeling  are  increases  of  800  or  1,000,  or  2,000  percent  against  law 
loss  experiences  which  did  not  suggest  that  we  would  get  hit  like 
that. 

I  think  in  our  State,  we  are  starting  to  respond.  The  legislature 
is  looking  at  it,  the  League  of  Cities  and  Towns  in  the  State  of 
Rhode  Island  has  formed  a  subconunittee  to  look  into  the  possibili- 
ty of  pooling,  either  by  pooling  to  buy  one  policy  or  establishing  a 
self-insurance  fund.  In  fact,  we  are  meeting  with  the  consultant 
next  week,  who  has  set  up  a  pool  in  Connecticut  and  in  Texas. 

We  have  asked  the  Governor  and  the  Governor  has  agreed  to  set 
up  a  task  force  to  look  into  the  problem  of  insurance.  It  isn't  just 
cities;  it  is  doctors,  day  care  centers,  small  businesses,  and  other 
providers  of  essential  services.  So,  we  are  responding.  Unfortunate- 
ly, we  were  taken  by  surprise  by  the  extent  of  the  problem.  We 
didn't  know  it  until  we  failed  to  review  bids.  How  would  we  know 
it  untU  we  sent  out  the  bid?  Thus,  our  response  has  been  in  reac- 
tion to  the  problem,  not  in  anticipation,  of  it. 

Mr.  Fields.  Mr.  Russell,  in  your  State  of  Connecticut,  '  hat  are 
you  doing  on  this  issue? 

Mr.  Russell.  We  have  40  pages  of  recommendations  to  the  Gov- 
ernor and  ultimately  to  the  l^islature  and  I  will  be  ha^py  to  give 
you  a  copy  of  the  report,  which  was  just  completed  this  past  week. 

Basically,  in  addition  to  some  of  the  things  that  have  been  men- 
tioned so  far,  we  are  talking  about  things  a  number  of  recommen- 
dations that  relate  to  getting  us  information,  early  warning  of  can- 
cellations, and  nonrenewals,  some  limitations,  although  not  exclu- 
sive limitations  on  cancellations,  that  there  would  be  some  areas  in 
which  it  would  be  possible  still  to  cancel  a  policy,  most  notably  for 
loss  of  reinsurance. 

A  number  of  things  that  we  are  recommending  to,  and  the  task 
force  was  made  up  of  not  only  local  officials  but  insurance  associa- 
tion people,  trial  lawyers.  So,  a  number  of  them  went  toward  mu- 
nidpalities  themselves  in  tcims  of  risk  management. 

The  State  legislation  that  will  be  necessary  to  allow  us  to  set  up 
meaningful  risk  pools  in  the  liabilitv  area  are  some  of  the  other 
recommendations,  and  there  are  a  whole  host  of  other  things — col- 
lateral source  reform— so  people  know  that  there  are  other  reme- 
dies and  other  awards  have  been  given  in  the  same  case. 

Mr.  Fields.  Did  I  understand  you  to  say  you  are  a  school  board 
member? 

Ms.  Weil.  Right. 
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Mr.  Fields.  My  dad  has  been  for  19  years  in  Humble,  TX.  I  will 
have  to  say  your  job  is  much  more  difficult  than  mine. 
Ms.  Weil.  Thank  you  very  much. 

Mr.  Fields.  I,  certainlv,  applaud  you  being  here  today  and  I  was 
going  to  ask  you  to  elaborate  on  the  paragraph  on  page  8  where 
you  talk  about  hov/  Congress  has  taken  action,  and  is  planning  to 
take  action,  that  actually  increases  your  liabilities  as  a  school 
board  member,  and  your  school  district  in  general,  and  ask  you  to 
elaborate  on  that  paragraph,  if  you  could. 

Ms.  Weil.  Actually,  the  Handicapped  Children's  Protection  Act  is 
creating  an  additional  avenue  at  the  Federal  level  for  additional 
recovery  anc^  the  recoveiy  of  damages  are  going  far  beyond  the 
educational  pr<OT-ams  and  the  relief  of  education  young  children. 
Of  course,  we  think  if  parents  are  interested  in  education  that  at 
the  time  we  alleviate  that  problem,  then  we  should  have  satisfied. 
Unfortunately,  through  the  Federal  courts  and  the  attorneys  fees, 
particularly  now  at  the  administrative  level,  the  court  in  Smith  v. 
Robinson  were  in  our  favor,  that  there  would  be  no  attorneys  fees 
levied  at  the  administrative  level. 

However,  the  bill  pending  in  Congress  now  would  allow  the  col- 
lection of  those  attorneys  fees  at  the  administrative  level  where 
relief  can  be  received  through  the  efforts  of  the  parents  and  the 
school  district  without  even  their  being  an  attorney  at  that  point. 
Now,  we  don't  read  them  going  further  than  that  if  necessary,  but 
at  least  at  that  level,  there  can  be  some  relief  without  going  into 
additional  damages.  So,  that  has  increased  tremendously  the 
burden  on  us  so  far  of  the  payment  of  these  things. 

The  one  thing  that  also  I  harken  back  to  data  all  of  us  need  in 
order  to  increase  this  dialog.  We  are  unable  to  get  that  informa- 
tion. National  School  Boards  Association  tried  last  year  to  survey 
the  issue  in  1985  and  has  found  that  through  insurance  commis- 
sioners of  the  State  level  that  information  is  simply  not  available 
and  you  here  raising  of  awareness,  and  that  is  one  thing  that  prob- 
ably would  be  a  noncontroversial  area,  is  to  set  up  a  mechanism 
whereby  that  information  could  be  gleaned  so  that  we  know  what 
we  are  talking  about  besides  my  own  personal  example  of  insur- 
ance cancellation  with  no  early  warning,  and  then  the  increased 
ability  of  the  Federal  level  to  put  us  into  Federal  court  further  and 
collect  fees  higher  up  than  normal. 

Mr.  Fields.  I  know  my  time  has  expired  but  I  would  ask  if  Ms. 
Weil,  through  her  association  has  specific  examples  in  this  area.  I 
know  I  would  have  an  interest  and  I  think  the  chairman  has  an 
interest  for  effecting  a  good  record.  If  the  record  would  be  open  for 
those  specific  examples. 

Mr.  Florid.  Ail  of  the  witnesses  today  would  certainly  be  author- 
ized to  submit  supplemental  materials  that  they  may  have  to  flesh 
out  their  testimony. 

Ms.  Weil.  We  will  be  glad  to  do  that.  Thank  you. 

Mr.  Florid.  Time  has  expired. 

The  gentleman  from  Indiana. 

Mr.  Coats.  No  questions. 

Mr.  Florid.  On  your  last  point,  ma'am,  when  you  say  it  would  be 
relatively  noncontroversial  that  we  get  to  the  point  of  knowing 
what  it  is  you  are  talking  about,  I  would  suggest  to  you  that  heart 
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of  the  controversy,  that  somebody  knows  what  it  is  they  are  talking 
about  and  the  flow  of  information  and  who  has  authority  to  make 
those  decisions,  is  really  almost  the  heart  of  the  controversy. 

Let  me  just  conclude  with  just  one  last  observation,  or  question 
perhaps,  to  the  mayor,  since  he  raised  the  point  about  risk  manage- 
ment at  the  local  level  or  State  level,  or  whatever. 

I  think  we  all  know  that  is  not  without  controversy  itself.  Would 

irou  be  offended,  would  any  of  the  panelists  be  offended,  if  your 
ocal  insurance  company  comes  in  and  says  that  we  will  provide 
you  insurance  but  you  have  got  to  do  the  following  things  for  us  to 
provide  you  with  insurance,  or  if  you  don't,  you  will  pay  higher 
amounts  rather  than  lower. 

If  you  have  a  municipal  landfill,  EPA  doesn't  have  too  much  in- 
terest in  spelling  out  siafe  and  appropriate  regulations,  therefore, 
we,  the  insurance  people  are  going  to  tell  you  what  we  are  going  to 
require  of  you  in  order  to  insure.  Assuming  these  things  are  rea- 
sonable, are  you  in  any  way  concerned  about  that  being  perceived 
as  a  del^ation  of  governmental  power  to  a  private  sector  entity 
and  would  this  be  something  that  you  would  feel  perhaps  be  in  po- 
sition to  supplement  your  risk  management  capabUity? 
Mr.  Flaherty.  Is  that  to  me? 
Mr.  Florio.  Anyone. 

Mr.  Flaherty.  I  don't  have  a  problem  with  that.  I  want  to 
reduce  risk.  It  isn't  that  we  want  to  win  lawsuits  or  have  somebody 
else  pick  up  the  tab.  We  don't  want  to  be  involved,  we  don't  want 
people  hurt,  we  don't  want  landfills  to  be  dangerous.  We  welcome 
the  expertise  that  the  insurance  industry  could  Provide  in  pointing 
us  to  areas  where  risk  could  be  reduced.  We  do  the  best  we  can  and 
we  certainly  have  an  awareness  of  the  benefits  of  risk  manage- 
ment. I  think  all  governmental  entities  do. 

But  the  problem  that  we  have  now  is  that  the  rug  has  been 
pulled  out  on  us,  and  as  the  woman  from  Alabama  said,  it  is  a  ne- 
cessity at  any  cost  in  many  cases.  If  the  insurance  industry  can 

rjint  out  areas  of  risk  mana^^ement  which  would  benefit  mutually 
certainly  would  welcome  that. 

Mr.  Florio.  That  is  not,  as  you  can  appreciate,  a  particularly 
radical  approach  in  the  area  of  nr'e  insurance.  The  industry  has  for 
a  long  period  spelled  out  what  is  appropriate.  When  those  propos- 
als are  su^ested,  some  describe  them  as  naive,  saying  that  the  in- 
surance industry  has  no  particular  interest  in  being  a  policeman, 
in  playing  some  sort  of  public  sector  role  in  spelling  out  what 
should  be  mechanisms  designed  to  minimize  risks,  and  therefore, 
since  they  have  no  particular  interest,  it  is  not  in  their  final  inter- 
est to  do  that,  they  are  not  anticipated  to  play  any  role. 

The  counterresponse  to  that,  some  have  sujggested  may  be  the 
case  now,  when  there  is  no  particular  competition  outside  of  the  in- 
dustry, expressing  interest  in  being  in  the  industry,  but  when  you 
people,  such  as  yourselves,  suggesting  final  services,  whether  they 
be  at  State  level  or  the  Federal,  that  are  not  in  the  insurance  in- 
dustry, be  given  leave  to  go  into  the  industry  and  that  some  other 
types  of  financial  service  institutions  would  be  willing  to  come  in  to 
provide  insurance,  with  guidance  as  to  how  to  manage  risk,  then 
you  might  get  the  insurance  industry  to  be  more  inclined  to  play 
that  more  aggressive  role  than  they  are  currently  inclined  to  play. 
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So  I  think  these  are  interesting  times  for  all,  including  the  insur- 
ance industry,  as  we  are  in  a  State  of  flux  and  it  may  be,  as  I  said 
before,  the  testimony  today  was  radically  different  than  the  testi- 
mony 10  years  ago,  when  we  had  our  last  bottoming  out  of  the 
cycle,  and  it  may  be  when  we  come  here  10  years  from  now— as- 
suming any  of  us  are  here  10  years  from  now— that  much  of  what 
we  are  talking  about,  in  a  way  dancing  around  the  edges,  as  to  who 
is  going  to  be  in  the  insurance  business,  will  be  as  acceptable  as 
some  of  the  things  that  you  have  suggested  that  were  not  accepta- 
ble 10  years  ago. 

Mr.  Lent. 

Mr.  Lent.  I  want  to  ask  one  question  of  Mr.  Russell,  who  de- 
scribed this  Jackson  Township  pollution  judgment  and  indicated 
that  the  companies  insuring  Jackson  Township  were  forced  to  pay, 
I  think,  $15.8  million.  That  judgment  was  later  reduced  to  $5.8  mil- 
lion, despite  the  fact  that  the  insurance  policy  had  a  $1  million 
policy  limit,  is  that  correct? 

Mr.  RussFLL.  Yes. 

Mr.  Lent  How  is  that  possible? 

Mr.  Russell.  Well,  I  think  there  was  perhaps  a  law  made  by  the 
courts  in  that  case.  It  was  I  believe  a  determination  that  of  how 
many  instances  of  pollution  there  were,  whether  it  was  everytime 
somebody  took  a  drink  of  water  was  one  instance,  or  whether  ti*e 
pollution  was  one  instance.  It  was  determined  by  the  court,  I  be- 
lieve, that  each  time  the  person  took  a  drink  of  water  then  there 
was  further  than  that,  it  was  extended  to  include  not  only  pe  ople 
who  had  been  injured  by  that  but  people  who  might  potentially  be 
iiyured  in  the  future.  That  was  the  bulk  of  the  award  as  well.  It 
was  determined  that  the  insurance  covered  that  on  an  individual 
occur;  ence  basis. 

Mr.  Lent.  So,  given  that  sort  of  a  court  interpretation  of  the  cap 
on  the  policy  of  insurance,  isn't  it  somewhat  reasonable  to  expect 
the  insurance  industries  are  g:oing  to  raise  their  premiums  in  an- 
ticipation of  that  sort  of  decision  being  carried  over  across  the 
country  to  other  similar  situations? 

Mr.  Kussell.  Well,  frankly,  my  personal  opinion  is  not  only  is  it 
reasonable  for  them  to  raise  their  rates,  it  is  reasonable  for,  under 
that  scenario,  to  do  exactly  what  they  have  done.  That  is,  to  refuse 
to  write  insurance.  On  that  issi^e  they  have  no  idea,  and  the  cost 
potential  is  so  high.  That  is  why  we  have  to  have  some  kind  of 
relief  from  that  situation.  I  don't  blame  them  for  not  writing  insur- 
ance in  that  area. 

Mr.  Florio.  Just  to  clarify,  Mr.  Russell  describes  the  case  in  a 
little  more  fluid  way  than  it  really  vfa^  decided  by  the  court,  but  I 
think  the  thing  that  is  most  significant  is  the  court  applied  the 
very  conservative,  traditional  approach  to  interpreting  insurance 
contracts,  that  when  there  is  ambiguity  in  the  contract,  it  should 
be  resolved  against  the  insurance  company,  and  that  in  this  in- 
stance, hopefully  learning  from  this,  that  those  questions,  those 
specific  questions,  that  flow  from  insurance  language  are  going  to 
be  written  in  a  more  objectively  verifiable  way  before  the  policy  is 
undertaken. 

But  I  appreciate  the  point  the  gentleman  is  making  and  certain- 
ly the  hope  is  that  insurance  companies  can  evaluate  risk.  After 
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all,  that  is  what  insurance  is  all  about,  attempting  to  evaluate  risk. 
What  we  should  all  be  trying  to  do  is  minimize  the  parameters 
within  which  that  risk  determination  can  realistically  oe  applied. 

I  have  made  reference  in  a  previous  hearing,  to  lines  of  insur- 
ance that  the  industry  has  become  involved  with  in  msuring  the 
possibility  of  foreign  governmental  coups,  for  multinational  corpo- 
rations' liability  coverage  overseas.  It  is  interesting  to  note,  I  have 
had  bkou^ht  to  my  attention,  the  insurance  industry  is  becoming 
involved  in  financial  insurance  in  areas  that  smack  of  commodity 
futures.  Insuring  against  the  changes  in  the  value  of  the  dollar,  in- 
surance against  evaluation  changes. 

I  am  confident  that  the  insurance  industry  can  rise  to  the  level 
of  evaluations  of  risk  so  when  we  get  out  of  having  these  peaks  and 
valleys  in  the  insurflnce  cyr  e  to  agree  that  we  can  minimize  the 
peaks  and  valleys,  the  traditional  business  of  underwriting  ri«k 
analysis  will  be  something  that  the  insurance  industry  will  cOxillii- 
ue  to  be  able  to  do. 

I  thank  the  gentleman. 

Mr.  Lent.  I  wonder  if  the  witnesses  would  agree  with  the  chair- 
man's characterization  of  the  decision  in  the  Jackson  Township 
case  carrying  out  traditional,  conservative  interpretation  of  in- 
surance policies?  My  understanding  is  that  where  there  is  an  ambi- 
guitv  in  a  personal  insurance  policy,  there  is  a  line  of  cases  which 
n'ould  hold  tha^  .mbiguity  to  be  resolved  in  favor  of  the  insured. 
Fowever,  in  co  mmercial  insurance,  which  is  of  the  sort  that  was 
written  here,  in  the  Jackson  Township  case,  the  contract  stands  as 
a  contract  and  is  interpreted  purely  as  such,  without  the  special 
rule? 

Can  you  explain  that? 

Mr.  R  ussELL.  If  I  may,  I  am  getting  legend  in  Connecticut  for 
this,  but  not  being  an  insurance  person  and  not  being  a  lawyer,  I 
can't  be  disbarred  or  eliminated  from  the  industry.  My  interpreta- 
tion would  have  been  that  it  was  not  traditional,  that  it  was  a  star- 
tling new  concept  that  came  out  of  the  Jackson  Township  situation. 

Mr.  Lent.  It  has  been  written  up  in  law  reviews  and  in  the  legal 
journals  as  such,  has  it  not? 

Mr.  Russell.  I  have  read  about  it  and  it  is  getting  so  much  fur- 
ther that  even  them,  I  think  it  is  being  considered  the  landmark 
case  in  the  situation. 

Mr.  Lent.  Thank  you. 

Might  the  Congress  address  that  issue  before  it  starts  getting 
into  excess  profit  taxes  and  so  forth? 

Mr.  Russell.  Well,  I  think  in  my  testimony,  I  indicated  that  we 
just  have  to  deal  with  the  pollution  insurance  issue.  As  I  think  I 
answered  the  chairman's  question  before,  I  don't  blame  the  compa- 
nies for  not  writing  pollution  insurance  under  the  interpretation 
given  in  this  case.  I  think  we  have  to  respond  to  it. 

Mr.  RnTER.  I  would  like  to  just  add  a  point  to  this  discussion. 
You  talk  about  better  risk  management,  which  means  that  one  has 
to  better  assess  the  risk,  and  there  is  a  fledgling  science  of  risk  as- 
sessment to  define  what  precise  risks  might  be. 

The  problem  is,  there  is  a  widely  divergent  view  in  the  society  as 
to  what  levels  of  risk  are  acceptable.  There  are  those  who  firmly 
believe  that  zero  risk  due  to  some  corporate  imposed  risk,  is  the 
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target.  We  know  that  is  impossible,  yet  that  is  being  carried  into 
the  courts  or  a  tendency  to  seek  zero  risk  is  being  carried  into  the 
courts.  The  assessment  of  risk  in  the  pollution  cas^  I  am  sure  is  a 
very  interesting  example.  I  would  like  to  see  precisely  how  the  risk 
was  attributed  to  individuals  and  what  levels  of  human  health 
danger  were  incurred  by  this  pollution  exposure,  this  pollution  ex- 
perience, but  I  can  tell  you  that  there  is  no  agreement  on  what  this 
exposure  means  and  not  only  scientifically,  but  politically,  and 
ideologically.  We  can  assess  risk  technically  but  interpretation  of 
this  impact  on  human  health  of  the  environment  varies  widely  and 
gives  a  real  moving  target  to  the  insurance  companies  or  any  fi- 
nancial institution,  whether  it  is  a  bank  or  something  else  that  is 
not  in  the  business  today,  who  might  want  to  be  involved  in  this. 

I  would  like  to  add,  Mr.  Chairman,  that  the  Insurance  Services 
Office,  Inc.,  which  gathers  data  for  the  insurance  industry,  has  gen- 
erated data  on  loss  ratios  for  1980,  1981,  1982,  and  1983,  and  in 
each  of  those  years,  I  can  just  quote  those  loss  ratios,  in  1980,  1.658, 
1.510  in  1982,  1.88  in  1983,  to  .097.  I  have  a  feeling  intuitively  in 
1984  and  1985  the  ratios  might  even  be  greater.  So  we  are  talking 
about  for  the  year  1983,  for  example,  earned  premiums  of  approxi- 
mately $60  million  and  incurred  losses  of  approximat?ly  $125  mil- 
lion, and  these  are  for  all  States  combined,  and  the  category  char- 
acterized as  municipal  classes  of  insurance.  I  would  like  to  enter 
that  exhibit. 

Mr.  Florio.  If  the  gentleman  will  yield  on  that  point,  because  he 
highlights  a  very  significant  point,  those  are  overall  numbers,  they 
are  not  universally  agreed  to  by  all.  Assuming  they  are  the  case,  I 
think  the  point  some  have  raised  is  that  in  specific  lines  there 
either  is  no  information  available  to  deal  with  j'ostifying  increases 
of  costs  in  those  lines  or  the  information  that  may  be  available  is 
the  very  opposite  of  the  conclusion,  that  we  had  testimony  from 
day  c:)re  center  operators  and  from  a  number  of  others— nurse/ 
midwives— that  in  fact  the  loss  ratio  did  not  justify  increases,  much 
less  the  increases  that  people  have. 

So  I  think  the  need  for  data  is  something  that  is  absolutely  es- 
sential if  we  are  going  to  have  some  rational  decisionmaking 
taking  place  at  whatever  level  that  it  is  required  to  take  place. 

Mr.  RiTTER.  I  agree.  What  I  am  simply  saying,  there  is  some  data 
out  here  that  mig'it  be  relevant  in  addition  to  the  municipal  class- 
es. There  are  various  black  downs,  for  example,  governmental  sub- 
divisions, in  terms  of  loss  ratios;  there  is  public  schools.  I  might  add 
that  in  1983,  the  earned  premiums  in  public  schools  were  approxi- 
mately $24  million.  The  incurred  losses  were  $51  million,  and  also 
in  the  categories  streets  and  roads,  which  is  interesting,  the  earned 
premiums  in  1983  were  $6.5  million  for  this  particular  survey  and 
the  incurred  losses  were  $33  million.  I  would  ask  unanimous  con- 
sent, Mr.  Chairman,  that  these  additional  tables  be  placed  in  the 
record 

Mr.  Florio.  Without  objection. 
[The  tables  referred  to  follow:] 
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Municipalities    The  attached  data  labelled  "Governmental 
Subdivisions"   (Exhibit  III  Sheet  2)  includes  CSP 
liability  statistics  for  boroughs,  cities,  towns, 
tovmships,  villages,  counties  and  parishes  reported 
under  governmental  subdivisions  classes,  as  follows: 


Municipalities 

91250  ,  population  under  2,500 

91251  .  population  2,501  -  10,000 

91252  ,  population  10,001  -  25,000 

91253  ,  population  25,001  -  50,000 

91254  ,  population  50,001  -  100,000 

91255  .  population  100,001  -  250,000 

91256  .  population  over  250,000 

Counties 

912^7  ,  population  under  10,000 

91258  .  population  10,001  -  25,000 

91259  population  25,001  -  50,000 

91260  ,  population  50,001  -  100,000 

91261  ,  population  100,001  -  250,000 

91262  .  population  over  250,000 


397 


395 


The  data  excludes  some  municipal  exposures  which  are 
separately  classified  and  rated   (for  example,  stadiums, 
zoos,  hospitals).    Since  many  of  these  operations  are 
similar  or  identical  in  exposure  to  enterprises  in  the 
private  sector,  separate  statistics  are  not  maintained  in 
all  cases  for  private  vs.  public  classes  of  this  nature.  An 
exception  is  schools,  where  there  are  separate  classes  for 
public  (presumed  municipal)  elementary,  kindergarten,  junior 
high  schools,  high  schools  and  junior  colleges.    This  data 
is  provided  as  "Public  Schools"   (CSP  Classes  82113  &  93221) 
in  Exhibit  III  iheet  3.    The  classification  "Streets,  Roads 
or  Highways"  (cSP  Classes  92151  &  93151)   is  considered  to  be 
primarily  municipal,  although  federal,  state  or  private 
exposures  are  possibly  in  this  class  as  well.    The  data  for 
this  class  are  provided  in  Exhibit  III  Sheet  4. 

Exhibit  III  Sheet  1  labelled  "Municipal  Classes"  is  the  sum 
of  the  three  previously  described  exhibits:  "Governmental 
Subdivisions,"  "Public  Schools,"  and  "Streets,  Roads  and 
Highways . "  ^ 

The  experience  for  these  classes  was  quite  unfavorable  in 
1980  and  has  deteriorated  since  then.    As  of  1983,  insurers 
were  paying  out  $2  in  losses  and  expenses  for  every  $1  of 
premium. 
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GENFRAI.  LIABILITY  INSURANCE 
Monoline  &  Package  Business 
Alt  States  Combined 
HiinlcJpal  Classes  * 


Policy  Year 
Ending 

12/31/80 

12/31/81 

12/31/82 

l?/31/83 


Total  Limits 
Earned  Preipluias 

17,550,761 
36,486,980 
50.807,140 
59,395,665 


Total  Limits 

Incurred  Losses  **  Claims 

29,097,232  3,073 

55,455,837  5,124 

80,688,366  7.150 

124.566,415  10,164 


Loss    &    '.OH  8 

Afl  ju**cinent 
Kxpcnse  Rst  I o^ 

1.638 
1  .520 
1.388 
2.097 
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*    CSP  Class  Codes  91250  -  91262.  82311,  93221.  92151,  93151 

Losses  are  developed  to  ultimate  settlement  level  and  include  all  loss  adjustmei ^  expenses. 
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GENERAL  LIABILITY  INSURANCE 
Monoline  &  Package  Business 

All  States  Combined 
Governmental  Stihdivlslons  * 


Policy  Year 
EndinR 

12/31/81 
12/31/82  \ 
12/31/83 


Total  Limits 
Earned  Premiums 

13,966.938 
26.561.019 
29.056.185 


Total  Limits 
Incurred  Losses  ** 


13.69A.753 
28.305.605 
AO, 458. 972 


Claims 

910 
2,283 
3,222 


Loss  &  Loss 
Adjustment 
Expense  Rstio 

0.981 
1.066 
1 .392 


*    CSP  Class  Codes    91250  -  91262 

**  Losses  are  developed  to  ultimate  settlement  level  and  include  all  loss  adjustment  expenses. 
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CFNFRAL  LlABlllTY  INSURANCE 
Monoline  &  Package  Business 
All  States  Combined 
Piilil  ic  S(  lumls  * 


Policy  Year 
 Endln£^  

12/31/80 

12/31/81  ' 

12/31/82 

17/31/83 


Total  Limits 
harned  Premiums 

10.899.798 

15.233.1 73 

17.046,915 

23.776.833 


Total  Limits 

Incu rred  Losses  **  Claims 

1^.065,836  1 .748 

20.370,^20  2.527 

25.371 ,053  3,005 

51,344,138  ^.919 


Loss  &  Lobs 
Adjustment 
Expense  Ratio 


I  .290 
I  .337 
1.488 
2.159 
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*    CSP  CUas  Cod«a    82113  and  93221 
**  Lossea  are  developed  to  ultlnate  aettleraent  level  and  Include  ail  loss  adjustment  expenses. 


iNSURANCK  SERVICES  OFFK.K,   INC.  KKhlhlt  IM 

Sheet  U  ^ 


CFNERAI.  LIABILITY  INSURANCE 
HonoUne  &  Package  BuslnesB 
All  States  Combined 
Streets  &  Roads  * 


Policy  Year 
EndlnR 

12/J1/80 

12/31/81 

12/31/82 

12/31/83 


Total  Limits 
Earned  Premiums 

6,6S0,963 

7,286,869 

7, 199,206 

6,562,647 


Total  Limits 

Incurred  Losses  **  Claims 

15,031,395  »,325 

21,390,664  1.687 

27,008,708  1,862 

32,763,305  2,023 


Loss  &  Loss 
Adjustment 
Expense  Rstlo 

2.260 
2.936 
3.752 
4.992 


*    CSP  Class  Codes   92151  and  93151 

*Moa«et  are  developed  to  ultimate  settlement  level  and  Include  all  loaa  adjustiuent  expenses. 
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Mr.  Flaherty.  Taking  what  you  said  into  consideration,  Con- 
gressman, what  you  are  describing  is  premiums  versus  losses.  In 
those  years  to  which  you  are  referring,  there  were  additional 
moneys  earned  by  the  insurance  carriers.  Again,  I  am  not  trying  to 
describe  that  as  the  only  problem.  However,  it  doesn't  take  into  ac- 
count the  moneys  that  the  insurance  companies  earned  on  invest- 
ments from  those  premiums.  I  think  that  it  is  common  knowledge 
in  those  years  that  the  premiums  were  set  intentionally  below 
what  they  should  have  been  in  order  to  get  the  business  to  have 
investment  funds. 

Mr.  Lent.  If  the  mayor's  excess  profit  recapture  tax  was  put  into 
place,  and  the  excess  profits  on  the  investments  of  insurance  com- 
panies had  been  taxed  by  the  Government,  insurance  companies 
would  not  have  been  able  to  use  those  investment  profits  to  ofTset 
the  losses  that  were  in  excess  of  the  premium  actually  collected. 

Mr.  RrrrER.  If  you  would  yield  back,  in  1983  is  really  outside  the 
realm  of  the  very  high  interest  rates.  So  when  you  take  a  loss 
ratio,  for  example  public  schools,  of  greater  than  2  to  1;  for  streets 
and  roads  of  approximately  5  to  1;  you  would,  for  example,  have  to 
earn  on  that  streets  and  roads  premium,  you  would  have  to  earn 
500  percent  on  your  investment  in  order  to  cover  that  kind  of  a  loss 
ratio.  So  I  think,  within  limits,  I  think  your  point  is  well  taken. 
These  data  do  not  include  those  figures,  but  on  the  other  hand, 
when  the  loss  ratios  get  up  there,  you  are  talking  about  m^'^ive 
imbalance  in  payout  versus  premium. 

Mr.  Flaherty.  If  I  could  respond  to  your  question.  I  didn't  say 
tax.  There  are  other  ways  it  can  be  done.  Excess  profits  can  be  held 
as  additional  reserves.  What  you  are  saying  is  what  I  am  sa3dng.  I 
might  not  have  kept  the  low  rates  that  we  were  used  to  in  the 
1970's  and  early  1980'8  but  it  would  have  leveled  things  out  to 
eliminate  the  cyclical  swings.  That  is  the  point  I  was  trying  to 
make  as  to  why  some  regulation,  a  floor  set  at  the  Federal  level, 
might  be  necessary. 

Mr.  Lent.  Except  that  we  all  agree  that  when  the  investment 
profits  were  high,  the  premiums  came  down.  Presumably  the  fire 
district,  school  district,  cities  and  towns  obtained  very  cheap  insur- 
ance in  the  face  of  all  of  that  competition  that  was  out  there  in  the 
marketplace  for  their  premium  dollars,  so  that  those  premium  dol- 
lars could  be  put  into  investment. 

If  we  had  some  sort  of  an  investment  excess  profit  mechanism, 
presumably  the  marketplace  would  not  have  been  permitted  to  op- 
erate and  we  would  not  have  had  the  advantage  of  those  low  pre- 
mium years  which  we  now  look  back  on  with  a  certain  amount  of 
nostalgia,  because  the  investment  profits  are  not  there  anymore, 
the  interest  rates  are  down,  Reagan's  economic  recovery  program 
is  working,  and  therefore,  we  have  to  charge  more  for  the  insur- 
ance. 

Mr.  Ritter.  I  think  to  oversimplify  the  good  times  versus  the  bad 
times,  as  a  function  of  the  state  of  the  economy  and  interest  rates, 
I  think  we  would  be  missing  the  point.  There  are  major  structural 
changes  going  on  in  our  Federal  laws,  in  the  tort  law— I  think  you 
yourself  recognize  that— that  go  well  beyond  just  the  balancing  off 
of  two  economic  periods. 
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For  example,  for  the  first  time  today,  for  the  first  time,  long  la- 
tency disease  claims  are  being  paid  by  insurance  companies  in  situ- 
ations that  go  back  to  the  early  forties.  This  is  new  on  the  horizon, 
the  kuid  of  things  that  Nellie  Weil  was  talking  about  are  really 
new  players  in  the  game.  I  think  if  we  don't  recognize  that,  we  are 
not  going  to  be  able  to  get  the  kind  of  information  we  need  to  solve 
the  problem. 

Mr.  Florio.  Time  has  expired. 

Let  me  express  my  appreciation  to  the  panel  for  its  participation 
this  morning.  It  has  been  extremely  helpful.  We  look  forward  to 
working  with  you. 

In  the  interest  of  the  schedule  of  our  witnesses,  we  are  going  to 
call  our  next  four  witnesses  together  as  a  panel. 

I  would  like  Mr.  William  Bailey,  chairman  of  the  Governmental 
Affairs  Committee  of  the  Independent  Insurance  Agents  of  Amer- 
ica; Mr.  William  Rue,  chairman  of  the  Government  Affairs  Com- 
mittee of  the  National  Association  of  Professional  Insurance 
Agents  of  America;  Mr.  John  Satagaj,  president  of  the  Small  Busi- 
ness Illative  Council;  and  Frances  Shaine,  chairman  of  the 
Council  of  Small  Business,  Chamber  of  Commerce  of  the  United 
States. 

Statements  will  be  placed  in  the  record  in  their  entirety,  and  we 
would  ask  that  the  witnesses  summarize  their  statements.  Mr 
Bailey,  we  will  be  pleased  to  hear  from  you. 

STATEMENTS  OF  A.  WILLIAM  BAILEY,  JR.,  CHAIRMAN,  GOVERN^ 
MENT  AFFAIRS  COMMITTEE,  INDEPENDENT  INSURANCE 
AGENTS  OF  AMERICA;  WILLIAM  M.  RUE,  CHAIRMAN,  GOVERN- 
MENT  AFFAIRS  COMMITTEE,  NATIONAL  ASSOCIATION  OF  PRO- 
FESSIONAL INSURANCE  AGENTS;  JOHN  S.  SATAGAJ,  PRESI- 
DENT, SMALL  BUSINESS  LEGISLATIVE  COUNCIL;  AND  FRANCES 
SHAINE,  ON  BEHALF  OF  CHAMBER  OF  COMMERCE  OF  THE 
UNITED  STATES 

Mr.  Bailey.  Thank  you,  Mr.  Chairman.  I  am  A.  William  Bailey, 
Jr.,  president  of  Bailey  Insurance  in  Waco,  TX.  I  am  also  chairman 
of  the  Independent  Insurance  Agents  of  America  Government  Af- 
fairs Committee.  As  an  insurance  agent,  I  represent  both  insurance 
compames  and  the  consumer,  a  position  which  permits  a  broader 
perspective  on  this  and  other  issues  otherwise  common  to  the  in- 
surance industry. 

In  the  brief  time  allotted,  I  would  like  to  outline  a  number  of 
contributing  factors  to  the  availability /affordability  crisis,  and  sug- 
gest some  possible  remedies. 

There  is  no  getting  around  the  fundamental  importance  of  the 
tort  issue.  Whatever  else  may  have  contributed  to  the  current 
crisis,  and  whatever  else  may  be  done  to  seek  improvements  in  in- 
surance markets,  the  long-term  insurability  of  risks  rendered  unin- 
surable by  the  courts  and  law  will  only  be  restored  by  changes  In 
the  tort  system. 

Such  changes  need  be  neither  dramatic  nor  harmful  to  our  fun- 
damental interest  in  sustaining  a  civil  justice  system  both  accessi- 
ble and  fair.  But  a  national  reevaluation  and  reform  of  the  con- 
cepts of  fault,  compensation,  and  evidentiary  standards,  to  name 
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just  three,  is  reasonable,  and  could  go  a  long  way  toward  restoring 
the  predictability,  and  therefore  the  insurability,  of  certain  rislw. 
Two  more  points  about  tort  reform:  (1)  tort  reform  is  a  necessary 
but  not  sufficient  response  to  the  insurance  availability  and  afford- 
ability  crisis,  (2)  it  is  not  only  an  insurance  issue.  The  country's 
tort  system  needs  reform  quite  apart  from  the  direct  effect  such 
changes  might  have  on  insurance  markets. 

The  big  missing  link  in  today's  insurance  markets  is  reinsurance: 
the  insurance  insurance  companies  carry  to  permit  coverage  of 
large  risks.  The  absence  of  this  reinsurance  capacity  contributes  to 
reduced  overall  availability  and  lower  limits  of  coverage.  Reinsur- 
ers' confidence  has  been  shaken — or  so  they  tell  us— by  the  unpre- 
dictability of  contract  inteipretation.  And  a  return  to  American 
markets  by  reinsurers— again,  we  are  advised  from  across  the  At- 
lantic— will  be  facilitated  through  use  of  a  new  "claims-made"  con- 
tract which  attempts  to  limit  exposure  strictly  to  the  term  of  the 

Slicy.  Finally,  reinsurance  costs,  since  they  are  largely  uncontrol- 
3le,  are  a  -big  factor  in  the  affordability  of  insurance  now  avail- 
able. 

Having  acknowledged  the  effects  of  tort  trends  and  reinsurance 
on  today  s  markets,  the  insurance  industry  must  be  clear-eyed  and 
candid  about  its  own  contribution  to  the  current  crisis.  By  this  I 
mean  what  one  insurance  company  commentator  characterized  as 
"a  price  cutting  binge"  when  double-digit  interest  income  could 
offset  underwriting  losses  totally  unjustified  by  loss  and  expense 
experience  and  totally  at  odds  with  the  need  for  reserve  and  sur- 
plus strengthening. 

"The  industry,'  this  usually  candid  insurance  company  repre- 
sentative continued,  "has  paid  a  terrible  price  for  the  folly  of  'cash- 
flow underwriting.'  It  has  weakened  its  public  credibility  and 
sapped  both  its  financial  strength  and  that  of  the  reinsurers  of 
whose  inexperience  and  naivete  it  was  so  willing  to  take  advan- 
tage." 

Another  largely  controllable  reaction  to  the  real  availability 
crisis  in  lines  of  insurance  such  as  environmental  liability,  has 
been  to  treat  less  obviously  troubled  risks  with  the  same  defensive 
mentality.  To  be  sure,  steps  must  be  taken  to  shore  up  reserves  and 

{)rotect  against  future,  unsustainable  losses  where  the  courts  and 
aws  have  conspired  to  render  risks  uninsurable. 

But  not  all  risks  have  been  similarly  undermined,  nor  all  under- 
writing made  as  unfathomable  as  the  celebrated  examples  of  pollu- 
tion and  professional  liability.  As  my  national  association's  presi- 
dent, Mr.  Richard  Taylor,  recently  remarked:  "Underwriting  is  the 
science  of  trying  to  find  a  way  of  writing  a  risk— not  trying  to  find 
a  way  to  get  out  of  writing  it.  It  seems  now  the  underwriters  are 
trying  in  most  cases  to  find  a  way  to  get  out  of  writing  a  new  piece 
of  business." 

No  amount  of  changes  in  the  tort  system  or  in  reinsurance  avail- 
ability will  prevent  the  persistent  recurrence  of  today's  crisis  if  not 
accompanied  by  industry  reform  of  pricing  and  underwriting  poli- 
cies. 

More  than  most  industries,  insurance,  because  of  long-term  expo- 
sure, reserving  against  future  loss,  and  claims  losses— is  affected  by 
swings  in  the  general  economy.  As  the  criticism  of  insurance  com- 
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pany  pricing  practices  in  a  high  interest  rate  economy  imply,  the 
dramatic  drop  in  interest  rates  over  the  past  few  years  has  taken 
Its  toll  on  insurance  conjpany  profitability  and  surplus.  All  the 
more  reason  for  the  industry  to  avoid  exaggerating  this  natural 
vulnerabUitjr  by  dl-conceived  pricing  and  underwriting  decisions 

btatistical  arguments  are  always  slippery,  but  insurance  industry 
statistics  show  an  mdustrywide  net  operating  loss  last  year  for  the 
first  time  ever— and  we  believe  them.  Others'  statistics  reach  dif- 
ferent conclusions,  and  beyond  a  rudimentary  level  of  understand- 
mg  quickly  reached  by  those  of  us  unschooled  in  the  actuarial  sci- 
ences. It  is  frankly  difficult  to  know  what  ultimately  will  come  of 
this  funous  debate. 

As  an  insurance  agent,  I  know  what  I  see  in  the  market,  and  I 
^r  "^^  companies  hurting  financially,  in  part  from  the 

self-inflieted  wounds  of  price  cutting  a  few  years  back,  but  in  part 
too  from  economic  circumstances  beyond  their  control.  Until  an  ob- 
jective, knowledgeable  statistician  can  be  called  in  to  sort  out  all 
the  numbers,  the  existing  statistical  evidence  should  signal  caution 
m  orawing  firm  conclusions  or  pursuing  policy  decisions  which 
could  ftirther  weaken  an  already  financially  strapped  industry. 
^  Although  highly  related,  the  insurance  industry  is  a  member 
in  good  standing  of  the  competitive,  relatively  free  market.  From 
this  fact,  a  couple  of  general  points  should  be  made:  First,  short  of 
turnmg  the  insurance  industry  into  a  public  utQity  of  mandated 
take-all-comers  coverage,  it  is  simply  an  economic  fact  of  life  that 
not  all  risks  will  be  insurable  at  all  times,  or  at  low  prices,  and 
second,  criticism  of,  and  proposed  solutions  to,  insurance  industry 
cash-flow  underwriting  bump  up  against  this  free  market  fact:  The 
decision  to  offset  underwriting  losses  with  high  investment  income 
was  also  a  decision  to  pass  along  to  the  consumer  the  benefits,  in 
lower  prices,  made  possible  by  that  market.  What  would  public  re- 
action have  been  if  at  the  time  of  record  interest  rate  investment 
income  the  insurance  industry  had  not  competitively  lowered  the 
pnce  of  its  product?  These  are  the  quirks  and  complexities  of  the 

"^^ketplace  which  must  be  taken  into  account 
f  J  u-i.^^^  outline  of  the  multiple  causes  of  the  availability /af- 
tordabUity  crisis,  what  can  be  done  to  help  improve  the  current 
market/ 

At  the  Federal  level,  very  little.  Where  the  Federal  Government 
has  offered  msurance  directly,  flood,  crime,  riot,  crop,  the  results 
have  been  costly  and  inefficient.  Where  it  has  mandated  liability 
limits  or  created  new  exposures,  trucking,  pollution  liability,  the 
results  have  been  to  intensify  market  distortions.  And  where  it  has 
attempted,  thus  far  unsuccessfully,  to  impose  national  standards  of 
coverage,  health  and  auto  no-fault,  the  prospect  of  raising  to  a  uni- 
versal level  the  potential  hieh  costs  and  market  dislocations  which 
might  otherwise  be  limited  by  State  experimentation  has  been 
enough  to  dissuade  past  Congresses. 

There  are  two  areas,  however,  which  may  require  or  benefit  from 
a  Federal  approach.  The  first  is  Federal  product  liability  tort 
reform,  probably  necessary  to  account  for  the  flow  of  products  in 
interstate  commerce.  The  second  is  amendments  to  the  Federal  Su- 
perfund  law  CERCLA,  to  facilitate  the  restoration  of  now  unavail- 
able pollution  coverages  by  eliminating  retroactive  liability  for 
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risks  never  contemplated  in  pre-CERCLA  insurance  contracts,  and 
by  modifying  the  joint  and  several  liability  now  imposed  under 
CERCLA. 

In  the  States,  two  avenues,  should  be  pursued.  First,  state-by- 
state  tort  reform  to  address  in  a  modest  but  effective  way  the  tort 
issues  which  may  he  the  greatest  long-term  effects  on  insurance 
markets:  Costs  of  litigation,  apportionment  of  fault,  punitive  dam- 
ages, and  others  which  may  fit  into  individual  state  law  contexts. 

Second,  State  r^ulators  now  have  the  authority  to  ensure  that 
insurance  rates  are  neither  inadequate,  too  low,  excessive,  to  high, 
or  unfairly  discriminatory.  That  existing  authority  should  be  sup- 
ported and  used.  Specifically,  IIAA  recommends  and  supports  regu- 
lation for  company  solvency,  including  disclosure  of  financial  data 
and  the  strengthening  and  protection  of  State  guaranty  funds.  We 
also  support  regulations  requiring  advance  notice  of  mid*term  can- 
cellation, nonrenewal,  and  premium  increases. 

Finally,  in  the  market,  we  encourage,  and  are  establishing 
through  many  of  our  State  associations,  voluntary,  market  assist- 
ance plans  to  help  hard-to-place  risks  find  coverage.  Also  in  the 
market,  although  not  universally  endorsed  by  our  state  associa- 
tions, and  still  an  unknown  quantity  in  terms  of  marketability  and 
restoration  of  reinsurer  participation  in  Americem  markets,  the 
new,  industry  claims-made  form  may  help  provide  coverage  where 
there  is  none  now,  and  should  be  given  a  chance  to  work. 

Mr.  Chairman,  as  you  yourself  recently  observed,  insurance 
availability  is  complex,  and  has  no  simple  causes  or  cures.  Insur- 
ance agents  stand  ready  to  help  you  and  other  Members  of  Con- 
gress better  understand  this  issue,  and  pursue  short  and  long-term 
remedies  which  reflect  the  public's  interest  in  having  a  competi- 
tive, financially  sound  insurance  industry.  Thank  you,  Mr.  Chair- 
man. 

Mr.  Florid.  Thank  you  for  your  comprehensive  statement. 
Mr.  Rue. 


Mr.  Rue.  Mr.  Chairman  and  members  of  the  Subcommittee  on 
Commerce,  Transportation  and  Tourism  of  the  House  Committee 
on  Energy  and  Commerce,  I  am  William  M.  Rue,  president  of  Rue 
Insurance  located  in  Trenton,  NJ.  I  serve  as  chairman  of  the  Grov- 
emment  Affairs  Committee  for  the  National  Association  of  Profes- 
sional Insurance  Agents  [PIA],  of  which  I  am  a  member  and  on 
whose  behalf  I  speak. 

PIA  has  more  than  40,000  members.  They  are  independent  insur- 
ance agents  and  brokers  located  throughout  the  50  States,  Puerto 
Rico,  Virgin  Islands,  and  Guam.  PIA  members  service  all  lines  of 
insurance,  but  have  particular  expertise  in  the  property /casualty 
side  of  the  business.  As  independent  business  owners,  we  represent 
several  insurance  companies;  we  have  access  to  a  greater  number 
of  insuring  markets  through  brokerage  agreements  and  oversee  an 
average  sUifT  size  of  five  employees. 

As  independent  agents,  we  have  a  legally  recognized  right  to  the 
renewals  of  the  business  we  produce.  T^is  value  exists  between  the 
agent  and  the  company.  Our  clients  are  always  free  to  choose  their 
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company  and  a^ent  at  any  point.  The  worth  of  our  agency  as  a 
business  IS  based  primarUy  upon  the  assessed  value  of  our  renewal 
book  of  business.  Therefore,  while  we  may  be  a  licensed  agent  for 
this  comi«ny  or  that,  our  allegiance  to  our  client  is  very  strong. 
Company /agent  relations  may  come  and  go,  but  we  take  great  care 
to  contmually  build  and  service  our  clientele,  our  business  worth 
^  This  unique  characteristic  of  the  American  Agency  System,  as  it 
IS  call«l,  ^ves  mdependent  agents  and  brokers  a  unique  perspec- 
tive. We  listen  to  and  understand  the  concerns  and  needs  of  our 
clients.  We  then  share  these  real-world  realities  with  our  compa- 
nies so  that  sensible  responses  can  be  shaped.  C!onversely,  it  is  our 
responsibility  to  take  complex  and  highly  technical  insurance  mat- 
ters and  make  them  clear  and  understandable  to  our  customers 
Ihis  translation  responsibUity  has  been  placed  to  the  supreme  test 
during  the  current  market  conditions. 

PIA  appreciates  this  opportunity  to  share  with  the  subconunittef^ 
our  view  of  the  current  state  of  the  marketplace,  how  we  got  there 
what  IS  bemg  done,  and  what  should  be  done  about  it. 

The  insurance  companies  and  their  rating  organizations  will  pro- 
vide great  detail  on  how  the  insurance  market  arrived  at  this 
point.  However,  we  believe  an  abbreviated  version  f^om  our  view 
might  be  helpful  in  placing  all  the  economic  and  technical  largon 
mto  perspective.  To  do  so,  we  will  describe  the  three  basic  insur- 
ance markets  and  how  they  interrelate. 

This  is  the  first  layer  market,  the  market  that  provides  tne  ma- 
jonty  of  insurance  for  most  commercial  coverage  needs.  Businesses 
»eek  to  find  coverage  in  this  market  first.  It  consists  mostly  of  U  S 
domestic  companies  that  are  licensed  and  admitted  to  do  business 
in  one  or  more  States.  This  market  accepts  the  m^or  bulk  of  insur- 
ants coverage  for  most  of  the  commercial  accounts.  With  some  ex- 
ceptions here  and  there  and  with  variations  to  some  degree,  the 
lands  of  risks  insured,  the  coverages  offered  and  the  limits  of  liabil- 
ity secured  are  generally  of  a  standard  nature. 

This  is  the  first  level  of  specialty  market.  Qients  that  need  more 
coverage  than  the  primary  market  will  offer  or  which  require  spe- 
cialized coverages  for  the  unique  nature  of  the  risk  being  insured, 
seek  a  first  level  of  coverage  here.  The  excess-surrlus  market  may 
also  work  m  combination  with  a  primary  market  policy  to  provide 
what  we  call  a  layering  of  coverage.  This  market  is  composed 
mamly  of  U.S.  companies,  but  has  a  healthy  mix  of  foreign  compa- 
nies who  do  business  in  this  country.  Companies  are  licensed  to  do 
Dusmess  in  their  State  of  domicUe,  but  generally  they  are  allowed 
to  operate  in  other  States  on  what  is  known  as  a  non-admitted 
basis. 

This  allowed  greater  freedom  in  the  rates  charged,  and  the  word- 
ing of  the  specific  coverages  being  offered.  The  excess-surplus 
market  provides  the  innovation,  creativity,  and  elasticity  the  indus- 
try needs  to  meet  the  insurance  needs  of  new  and  unique  business- 
es as  well  as  providing  higher  limits  of  liability  so  necessary  in 
today  s  htigious  society. 

This  market  can  act  as  a  primary  insurer  for  those  lines  of  busi- 
ness or  specific  accounts  that  cannot  be  accommodated  in  either 
the  primary  or  excess  markets.  However,  the  major  purpose  of  this 
market  is  to  ensure  insurance.  It  provides  the  ultimate  limit  of  cov- 
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erage.  Most  of  the  customers  of  this  market  are  insurance  compa- 
nies. 

Reinsurance  enables  companies  to  provide  a  greater  volume  of 
coverage  and  variety  of  risk.  Most  times  in  negotiating  with  the  re- 
insurer, the  originating  insurance  company  decides  how  much  ex- 
posure from  a  book  of  business  it  will  absorb.  The  balance  of  the 
book  goes  to  the  reinsurer.  By  negotiating  with  the  reinsurer,  the 
originating  company  decides  how  much  of  the  exposure  it  will 
absorb.  The  balance  goes  to  the  reinsurer.  An  individual  account 
may  choose  to  self-insure  the  exposures  and  limits  of  liabUity  that 
would  normally  be  absorbed  by  tne  primary  insurance  market,  and 
reinsure  the  balance.  Most  reinsurers  are  foreig^.  However,  the 
number  of  U.S.  domestic  companies  has  been  growing. 

While  there  are  variations  on  these  themes,  these  are  the  main 
components.  The  health  of  each  market  se^ent  affects  the  other. 
If  the  primary  market  constricts,  more  busmess  will  be  forced  into 
the  excess  and  surplus  market,  and  possibly  the  reinsurance 
market.  That  may  mean  higher  prices,  change  in  coverage,  but 
most  often  with  the  desired  limits  of  liability.  When  capacity 
shrinks  at  the  top  level,  the  pressure  is  felt  down  the  line. 

Fewer  clients  can  be  accommodated.  Limits  of  liabUity  cannot  be 
as  fully  secured.  The  price  will  increase.  Marginal  lines  of  insur- 
ance, and/or  certain  types  of  risks  may  not  be  written  at  all.  The 
current  market  situation  has  both  elements. 

In  the  late  1970's,  a  number  of  new  reinsurance  companies  were 
formed,  and  an  influx  of  capital  ccune  into  the  reinsurance  market- 
place. This  provided  almost  instant  capacity.  Additionally,  the  pri- 
mary market  was  recovering  from  a  capacity  shortage  it  faced  in 
the  early  to  mid  1970's.  The  more  capacity,  the  more  you  can  write 
both  in  liability  limits  and  the  kinds  of  the  risk. 

Interest  rates  were  high,  creating  an  incentive  for  insurance 
companies  to  attract  capital  for  investment  purposes.  The  U.S. 
dollar  was  not  strong,  but  foreign  currencies  were.  Thus,  the  U.S. 
market  was  very  attractive. 

These  economic  factors  were  being  felt  at  the  primary  level  as 
well.  Large  commercial  clients  wanted  to  hang  onto  as  many  insur- 
ance d9llars  up  front  so  that  they,  too,  could  take  advantage  of  the 
high  yield  interest  rates.  Insurers,  to  keep  and  attract  more  busi- 
ness, for  they,  too,  wanted  cash  flow  for  investment  purposes,  kept 
offering  lower  prices  and  more  coverage.  Some  even  ventured  into 
new  lines  of  insurance,  most  notably  the  pollution  liability  area. 

Once  in  motion,  the  cycle  fed  on  itself,  fueled  by  the  economics  at 
the  time.  Soon  interest  earnings  leveled  off,  the  dollar  gained  re- 
markable strength,  foreign  currencies  weakened,  and  the  gravy 
train  was  over.  The  insurance  industry  had  its  market  adjustment 
just  as  when  recently  the  stock  market  took  a  downward  readjust- 
ment of  over  31  points  in  one  day.  It  just  so  happens  that  insurance 
industrv  adjustments  take  longer  to  occur  and  oalance. 

Another  important  side  of  the  this  dilemma  is  the  loss  picture. 
The  loss  experience  Anally  surpassed  the  industry's  ability  to  at- 
tract capita*  c^d  make  up  shortfalls  between  the  price  charged  and 
the  loss  *eilciiced  by  class  of  business.  In  addition  to  rate  inad- 
equacy, viiere  were  undeniable  trends  developing  in  the  litigation 
area.  The  most  notable  and  far-reaching  were  the  varied  implica- 
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tions  of  pollution  exposures.  We  wfll  not  go  into  detail  in  this  area 
since  the  subcommittee  is  quite  familiar  with  the  position  of  PIA 
and  other  insurance  industry  members  who  have  testified  before 
you  on  the  Superfiind. 

Another  area  where  notable  change  took  place  was  liquor  law  li- 
ability. A  number  of  court  cases  involving  owners  of  drinking  es- 
tablishments, bartenders,  companies  sponsoring  employee  functions 
at  which  alcohol  was  served,  and  even  private  citizens  hosting  par- 
ti^ held  these  persons  to  varying  degrees  of  accountability  for  the 
bodily  iiyury  and/or  pioperty  damage  subsequently  caused  by  pa- 
trons, employees,  and  guests  who  had  imbibed  too  much. 

PIA  does  not  call  into  question  society's  shift  in  attitude  on  the 
issue  of  drunk  driving.  We  have  been  very  active  in  making  the 
public  more  conscious  of  its  responsibility  with  regard  to  drinking 
and  driving.  However,  the  fallout  has  substanticdly  changed  the 
nature  of  the  risk  for  liquor  law  liability  insurance. 

The  erosion  of  sovereign  immunity  continues  at  all  levels  of  gov- 
ernment. The  Federal  Government  reoMniizes  this  itself.  This  is  the 
migor  reason  a  special  task  force  headed  by  the  Justice  Depart- 
ment has  been  formed  *o  address  the  issue  of  tort  law  and  the  Fed- 
eral Government's  exposure.  The  agent  orange  case  is  a  prime  ex- 
ample of  the  considerable  change  made  to  the  formation  and  rights 
of  class  action  suits,  and  the  Government's  liability  to  military  per- 
sonnel even  in  war.  Municipalities  and  States  have  been  hit  just  as 
htird,  if  not  harder,  in  every  way,  from  prison  conditions  to  land- 
fills. 

Products  liability  and  medical  malpractice  problems,  which  first 
hit  the  headlines  in  the  1970's,  never  fully  went  away.  Again,  these 
Im^  are  in  the  news  because  of  tight  markets  and  rising  prices. 
Product  liabilitv  tort  reform  is  still  not  a  reality,  and  doctors  con- 
tmue  to  be  held  to  a  higher  degree  of  accountability. 

The  nature  of  these  and  other  previously  insured  risks  are  now 
unknown,  either  because  it  is  changing  so  rapidly  that  past  experi- 
ence can  no  longer  appropriately  apply  and/or  because  we  discover 
ne/f  elements  to  it  each  day.  Under  these  conditions,  the  insurance 
mdustry  is  at  a  loss  to  deal  with  them.  Add  to  that  a  lack  of  overall 
capacity  and  the  abUity  to  respond  is  either  greatly  reduced  or 
elimmated. 

The  end  result  is  that  we  have  basically  two  market  problems. 
There  is  the  market  pressure  caused  by  a  lack  of  capacity.  Time 
and  capital  infusion  will  arrest  this  dislocation.  However,  there  is 
also  a  market  pressure  that  results  from  an  inability  of  this  indus- 
to  properly  apply  its  trade,  actuarial  principles,  in  order  to 
identify  the  boundaries,  nature,  and  cost  of  certain  exposures. 

For  these  risks,  capacity  recovery  alone  will  not  help.  Thv  .e 
must  be  at  least  two  additional  changes.  First,  tort  reform  to  set 
reasonable  boundaries  to  recovery,  and  second,  there  must  be  some 
appropriate  government  enforcement  of  existing  regulatory  and 
legislative  oversight  of  these  activities  to  eliminate  the  undesirable 
players. 

For  the  pure  capacity  side  of  the  problem,  a  return  to  the  sound 
principles  of  accurate  underwriting  and  pricing  will  nurture  the  re- 
covery and  maintain  a  stable  market.  PIA  firmly  believes  that  if 
these  tools  are  used  properly,  a  fair  and  stable  market  can  be  pro- 
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vided  for  most  of  our  commercial  clients.  Bai^ain  basement  prices 
are  hard  to  resist,  but  the  problem  is  that  this  leads  to  significant 
adjustments  in  the  availability  and  aflfordability  of  insurance  every 
several  years.  The  business  community  would  do  well  to  opt  for 
steady,  ^adual  price  increases  instead. 

The  client's  right  to  as  stable  a  market  as  possible  can  also  be 
improved  by  placing  controls  on  insurer  cancellations  of  accounts 
midterm  and/or  midterm  premium  increases.  In  October  1985,  PIA 
adopted  several  national  policy  statements  regarding  these.  We  be- 
lieve that  midterm  premium  increases  are  wholly  unjustified 
unless  there  has  been  some  change  to  the  account,  for  example, 
adding  coverage,  increasing  values,  etc. 

After  being  in  effect  for  60  days,  a  policy  should  not  be  canceled 
midterm  unless  there  is  a  material  change  to  the  risk  that  would 
render  it  uninsurable  under  the  existing  contract,  or  unless  facts 
come  to  light  that  were  unknown  when  the  risk  was  written  that 
would  have  materially  affected  the  initial  underwriting  decisions. 
Nonpayment  of  premium  would,  of  course,  be  another  legitimate 
reason  for  midterm  cancellation. 

We  recognize  the  problem  an  insurer  can  encounter  when  its  re- 
insurances has  been  canceled.  Should  that  be  the  reason  for  the 
midterm  cancellation,  it  should  be  discussed  with  the  appropriate 
State  insurance  regulator^  and  an  orderly  plan  of  action  developed. 
We  are  discussing  this  latter  suggestion  with  our  carriers  to  come 
to  a  mutuall>r  agreeable  treatment  of  this  aspect. 

The  time  given  for  a  notice  of  cancellation  and  nonrenewal  is  im- 
portant too.  PIA's  positions  suggest  a  30-day  notice.  We  recognize 
that  there  may  be  cases  where  an  insurer  may  wish  to  exp^te 
these  notices.  Such  exceptions  should  be  discussed  with  the  appro- 
priate State  insurance  commissioner. 

When  and  how  a  renewal  quote  is  delivered  affects  the  client's 
right  and  the  duty  of  agents  and  brokers  to  shop  the  market.  We 
have  suggested  a  time  frame  in  which  this  should  be  accomplished, 
and  that  the  quotation  should  specify  any  change  in  insuring 
agreements. 

Ideally,  these  standards  would  be  met  voluntarily.  However, 
most  in  the  insurance  industry  concede  that  some  degree  of  manda- 
tion  is  necessary.  To  this  end,  PIA  is  working  with  the  NAIC,  indi- 
vidual companie'j,  company  trade  associations,  and  State  legisla- 
tors. The  level  of  cooperation  from  all  parties  is  good.  Resolution 
should  be  acliieved  by  the  end  of  the  States'  1986  legislative  ses- 
sion. 

These  protections  help  our  clients  more  in  the  future  than  now. 
Immediate  relief  is  also  needed  here.  PIA,  along  with  other  mem- 
bers of  th(  industry,  are  creating  various  levels  of  Market  Assist- 
ance Programs,  called  MAPs.  From  PIA's  view,  there  are  three 
levels  tr  MAP's:  market  analysis,  which  can  uncover  trends  and 
burgeoning  problems;  information  hot  lines,  which  can  be  used  by 
agents  or  consumers  to  inquire  about  whether  coverage  for  their 
account  can  be  placed  and  where;  and  MAP,  formalized  structures 
of  identifying  markets,  and  the  placement  of  business  within  them. 

Some  degree  of  market  dislocation  occurs  because  an  agent  may 
have  lost  his  particular  market,  and  is  also  unaware  of  an  agent  or 
broker  who  may  have  one.  Once  this  open  market  is  identified,  the 
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agent  can  arrange  a  brokerage  agreement  with  the  insurance  pro- 
ducer or  company  that  does  have  the  market.  This  does  not  add 
any  cost  to  the  insured. 

It  does  mean  a  probably  lessening  of  commission  earning  for  the 
originating  agent.  But  some  commission  is  better  than  none.  We 
have  submitted  a  copy  of  PIA's  Hard  Market  Manual  that  address- 
es these  points  to  Chairman  Florio.  Additional  copies  can  be  ob- 
tained upon  request.  PIA  is  working  with  the  rest  of  the  industry 
to  implement  these  MAPs. 

To  assist  our  State/regional  affiliates  in  designing  programs 
along  these  lines,  and  to  familiarize  them  with  the  requirements  of 
noncancellation  models,  PIA  has  just  concluded  our  Annual  Na- 
tional State  Legislative  Conference.  The  issue  of,  and  solutions  for, 
insurance  availability/affordability  were  the  main  focus.  Also,  a 
copy  of  PIA's  presentation  made  on  behalf  of  all  producer  trade  as- 
sociations before  a  Senate  Commerce  Committee  staff  briefing  has 
been  provided  to  Chairman  Florio.  Copies  are  available  upon  re- 


Tough  markets  challenge  and  bring  to  the  forefront  the  creativi- 
ty of  agenis  and  brokers  in  structuring  insurance  arrangements 
that  meet  the  needs  of  their  clients.  In  addition  to  piecing  various 
levels  of  insurance  together,  agents  and  brokers  are  exploring  self- 
insurance  and  captive  formations  with  their  clients.  These  methods 
are  not  for  all  clients.  But  given  life  in  the  seventies  as  a  result  of 
market  difficulties  then,  alternative  insuring  mechanisms  are  here 
to  stay. 

PIA  believes  that  the  traditional  insurance  method  is  the  best 
approach.  However,  when  that  can't  be  achieved,  we  assist  our  cli- 
ents in  either  structuring  their  own  program,  or  placing  them  in 
an  existmg  group.  This  demands  a  great  deal  of  expertwe  on  the 
part  of  the  agent  and  broker,  but  leeiming  new  areas  is  a  basic  re- 
quirement of  our  job.  To  this  end,  PIA  is  currently  sponsoring  a 
seminar  on  captives  for  our  members  to  learn  how  they  operate, 
the  legal  responsibilities  they  have,  their  client  has,  and  the  cap- 
tive manager  has  to  both  of  them. 

As  stated  previously  previously,  not  all  market  problems  will  dis- 
appear with  the  introduction  of  more  capital.  Serious  study  of,  and 
reform  of  the  problems  that  exist  in  the  civil  justice  system  must 
be  undertaken.  This  is  where  Congre?  can  show  leadership  and 
effect  change. 

PIA,  as  are  many  others,  is  involved  in  a  number  of  efforts.  We 
have  joined  with  our  clients  trade  groups  in  seeking  a  fair  and  eq- 
uitable resolution. 

One  area  of  reform  that  PIA  has  supported  for  quite  some  time 
is  the  review  and  possible  decrease  of  mandated  financial  responsi- 
bility, FR,  laws  at  the  different  levels  of  government.  It  should  be 
remembered  that  FR  limits  are  not  a  cap  on  liability,  nor  do 
wrongdoers  avoid  having  their  business  or  personal  assets  placed  at 
risk  if  the  injury/damage  is  great  enough.  In  some  instances.  Gov- 
ernment views  FR  limits  as  a  self-policing  mechanism,  a  substitute 
for  Government  oversight.  In  effect,  this  is  an  attempt  to  make  the 
insurance  industry  a  Government  policing  mechanism. 

This  is  an  inappropriate  role  for  the  private  sector,  and  one  this 
industry  doesn't  want.  All  this  places  an  artificial  pressure  on  in- 
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surance  capacity.  There  are  only  so  many  dollars  to  go  around,  and 
if  insureds  are  going  to  be  forced  to  purchase  higher  and  higher 
limits,  then  there  will  be  fewer  and  fewer  the  insurance  industry 
can  accommodate. 

This  was  readily  seen  in  the  Motor  Carrier  problem.  PIA  heard 
of  market  problems  as  early  as  April  1984,  from  agents/brokers 
who  specialize  in  the  field.  This  was  reported  in  the  May  1984, 
issue  of  our  magazine.  Professional  Agent.  Additionally,  we 
brought  this  to  the  attention  of  Congress  in  our  several  hearing  ap- 
pearances. PIA  would  respectfully  request  that  this  subcommittee 
encourage  a  congressional  review  of  all  Federal  laws  and  regula- 
tions which  impose  FR  limits. 

Another  long-term  solution  involves  changes  in  the  insurance 
contracts  our  industry  offers.  This  is  the  cleanest  and  quickest  way 
for  the  industry  to  bring  some  ease  to  these  insurance  risks  with 
long-tail  exposure  and/T)r  sensitivity  to  changing  legal  interpreta- 
tions. Much  has  been  written  about  the  introduction  of  the  new 
Commercial  General  Liability  policy,  both  the  occurrence,  and  the 
new  claims  made.  A  copy  of  PIA's  recently  released  paper  on  this 
issue  has  been  submitted  to  Chairman  Florio.  Copies  are  available 
upon  request. 

In  sum,  PIA  believes  that  with  the  recent  changes  ISO  has  made 
to  this  entire  program,  we  can  support  its  introduction.  We  believe 
it  will  provide  some  ease  to  current  market  dislocations.  The  prod- 
ucts and  the  CGL  program  will  need  to  be  carefully  monitored  and 
perfected  as  their  experience  in  the  marketplace  grows.  Without 
the  program,  market  problems  vnll  be  exacerbated. 

PIA,  as  did  others,  worked  closely  with  ISO  in  suggesting  im- 
provements to  the  program.  The  NAIC  has  done  extensive  and  suc- 
cessful work  in  furthering  those  improvements.  It  is  our  hope  that 
insurance  regulators  will  now  find  the  package  of  policy  changes 
acceptable. 

PIA  has  long-standing  commitment  to  the  State  regulation  of  in- 
surance. We  believe  it  serves  the  consumer  best  in  that  it  can  re- 
spond to  problems  more  quickly  and  precisely  than  can  the  Federal 
Government. 

All  regulatory  segments  at  every  level  of  government,  particular- 
ly those  overseeing  financial  industries,  are  finding  that  the  nature 
of  the  business  they  are  regulating  and  the  technology  demands 
are  changing  rapidly.  Hence,  there  needs  to  be  a  commitment  from 
State  government  that  insurance  regulation  will  keep  professional 
pace  with  the  industry.  Appointments  of  insurance  commissioners 
should  be  done  with  care.  Persons  should  be  selected  that  truly 
V  ish  to  be  regulators  rather  than  bide  time  before  going  on  to  the 
next  political  stepping  stone. 

NAIC  is  developing  the  technology  and  talent  to  keep  improving 
the  standard  of  State  relations.  PIA  applauds  these  efforts  and 
supports  them  at  the  national  and  State  level. 

The  current  system  of  insurance  insolvency  protection  has  served 
insurance  consumers  well.  However,  the  industry  recognizes  updat- 
ing is  needed.  A  number  of  proposals  for  change  have  surfaced  in 
the  last  2  years.  PIA  is  preparing  a  mmor  position  paper  on  both 
these  issues.  It  will  be  discussed  at  the  PIA  National  Board  of  Di- 
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rectors  Meeting,  February  25,  1986.  We  will  be  happy  to  share  this 
document  with  you  at  that  tinre. 

The  cause  of  this  market  cycle  is  not  singular.  The  solutions  in 
the  short  term  will  not  be  complete.  The  long-term  resolutions 
bring  with  them  a  strong  need  for  commitment  to  act,  and  the  in- 
volvement of  every  one  of  us  at  different  levels. 

PIA  believes  that  the  focus  Congress  is  placing  on  this  issue  is 
healthy.  It  heightens  the  sense  of  commitment  to  resolve  problems 
for  those  who  wish  to  keep  the  current  status  of  McCarran-Fergu- 
son  intact.  Also,  Congress  can  more  clearly  identify  what  role  it 
should/can  play. 

PIA  says  ag£un,  what  can  be  done  for  the  immediacy  of  the  prob- 
lem is  already  underway.  Congress  can  best  serve  as  a  leader  in  the 
long-term  tort  solutions. 

PIA  agcun  thanks  the  subcommittee  for  its  invitation  to  speak, 
and  its  attention  in  reading  our  submissions.  'Diank  you,  Mr. 
Chairman,  for  this  opportunity. 

Mr.  Florid.  Thank  you. 

Mr.  Satag^j. 


Mr.  Satagaj.  Thank  you,  my  name  is  John  Satagag,  and  I  am 
president  of  the  Small  Business  Legislative  Council.  SBLC  is  a  per- 
manent coalition  of  approximately  88  trade  as^iociations  and  our 
sole  purpose  is  to  represent  the  interests  of  small  business  in  na- 
tional policy  matters.  In  order  to  be  a  member  of  the  coalition,  at 
least  70  percent  of  an  association's  membership  dues  must  be  de- 
rived from  small  firms.  Our  88  members  represent  over  4  million 
small  businesses. 

One  of  the  striking  features  of  SBLC  is  the  fact  we  represent  the 
breadth  and  depth  of  small  business.  We  represent  a  diverse  range 
of  interests  which,  of  course,  only  reflects  the  fact  small  businesses 
dominate  almost  all  sectors  of  the  economy. 

What  makes  SBLC  work,  and  what  makes  our  testimony  so  in- 
teresting, is  the  fact  we  do  find  many  issues  in  common  by  nature 
of  our  common  denominator  of  small  business,  and  I  can  say  with- 
out hesitation,  liability  insurance  is  rapidly  rising  to  the  top  of  the 
list  as  a  concern  for  all  small  firms,  whatever  the  nature  of  their 
business,  if  it  isn't  already  at  the  top  of  their  list. 

Within  the  small  business  community,  we  have  seen  several 
issues  which  coalesce  the  community  and  move  them  to  action  in 
unison.  In  the  mid-70*s  tax  rates  were  a  m^or  concern.  In  the  late 
seventies,  ooi-  concern  was  a  voice  for  small  business,  and  we  ob- 
tained a  White  Hcise  Conference  and  laws  such  as  the  Regulatory 
Flexibility  Act.  In  the  early  eighties  we  started  the  battle  for  defi- 
cit reduction.  In  fact,  over  a  longer  term  taxes  and  the  deficit  have 
been  the  traditional  one-two  on  our  priority  list. 

Liability  insurance  has  pushed  its  way  to  the  top  of  the  pack  and 
is  pulling  the  community  together.  As  you  may  luiow,  we  are  cur- 
rently in  the  midst  of  regional  meetings  leading  up  to  a  national 
White  House  Conference  on  Small  Business  this  August  here  in 
Washington.  At  these  local  meetings,  at  least  on  per  State,  small 
business  owners  have  an  opportunity  to  vote  on  issues  to  shape  an 
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agenda  for  the  national  meeting.  At  the  outset,  certain  issues  cate- 
gories were  established  and  briefinR  papers  were  prepared.  Insur- 
ance was  not  among  these  issues.  Now  some  two  dozen  meetings 
later  insurance  has  its  own  session  and  a  diverse  range  of  recom- 
mendations have  come  forth  from  these  sessions. 

We,  in  the  small  business  community,  feel  we  are  betwixt  and  be- 
tween on  this  issue.  Actually  our  problem  is  quite  simple.  Insur- 
ance is  a  cost  of  doing  business.  When  the  cost  of  insurance  dou- 
bles, triples  or  quadruples,  it  takes  a  substantial  bite  out  of  the 
thin  layer  of  income  we  call  profit.  If  you  have  studied  the  profit 
and  loss  statement  of  any  small  firm,  you  know  unexpected  items 
such  as  this  are  what  upset  the  apple  cart  and  start  the  chain  of 
events  rolling  which  result  in  a  Dusiness  closing  its  doors.  You 
never  seem  to  catch  up. 

We  have  been  deeply  involved  in  identifying  the  source  and 
extent  of  the  problem  since  it  surfaced  in  force  last  fall.  We  held  a 
meg  or  conference  on  December  11  and  heard  presentations  by  the 
legal  profession,  the  insurance  industry  and  government.  We  have 
a  second  national  conference  scheduled  for  March  24-25. 

Our  member  associations  have  been  gathering  data  on  their  indi- 
vidual industries.  Appended  to  this  testimony  are  statements  bv 
five  of  our  member  groups.  They  represent  a  cross-section  of  small 
businesses. 

The  mrveys  show  a  clear  trend.  Premiums  are  increasing  at  ex- 
ponential rates;  50,  70,  and  150  percent  increases  are  not  unusual. 
Of  greater  concern,  many  firms  are  electing  to  go  bare  and  forego 
any  coverage.  It  is  difficult  to  guess  how  long  such  a  strategy  will 
work.  The  results  of  these  surveys  demonstrate  the  depth  of  this 
crisis. 

The  individual  stories  bring  the  problem  closer  to  home.  A  recent 
story  in  ''Newsday"  carried  a  summary  of  our  members'  stories 
and  a  copy  is  appended  to  my  testimony.  The  )itany  of  these  anec- 
dotes is  long.  One  thing  is  certain,  we  can  document  with  hard 
data  the  cost  to  stay  in  business. 

We  say  we  are  betwixt  and  between  because  we  don't  believe  we 
are  a  substantial  contributor  to  the  problem  and  really  haven't 
heard  anybody  point  the  finger  at  us  and  say  small  businesses  are 
careless.  From  the  preliminary  data  we  have  seen,  the  "claims 
against"  history  for  our  member  groups  is  very  good. 

Instead,  we  see  several  factors  contributing  to  the  problem.  The 
first  is  the  mind  set  of  our  society  at  this  time.  In  a  sense  we  have 
become  a  litigious  society.  There  is  always  the  feeling  of  Well,  I'll 
get  mine,  they  can  afford  it."  The  ubiquitous  ''they"  most  likely 
translates  into  the  insurance  companies.  Although  the  subject  of 
insurance  coverage  is  generally  not  discussed  with  iuries,  we  can't 
help  but  wonder  how  many  jurors  could  you  find  that  didn't  have 
the  thought  in  the  back  of  their  minds  that  insurance  will  cover 
this  case. 

We  believe  tort  reform  is  necessary.  In  SBLC,  we  have  heard  the 
trial  lawyers  present  their  case,  and  we  have  listened  to  Assistant 
Attorney  General  Willard  who  heads  up  an  interagency  task  force 
on  tort  reform.  The  size  of  awards,  the  contingency  fee  arrange- 
ment, the  methodology  of  class  action  suits  and  probably,  most  im- 
portantly, the  causes  of  action  available  to  plaintiffs,  all  add  to  the 
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problem.  A  plaintiff  can  sue  just  about  anybody  remotely  involved 
in  a  "negligence"  situation,  and  I  use  that  term  loosely,  i  search 
of  a  deep  pocket.  With  a  broad  strict  liability  statue  or  case  law, 
the  burden  of  proof  has  been  reduced  substantially. 

We  are  not  saying  throw  the  baby  out  with  the  bath  water.  To  be 
sure,  there  are  plenty  of  examples  of  wrongs  made  right  only  be- 
cause of  the  system  we  have  in  place.  We  are  suggesting,  however, 
the  process  has  outpaced  the  economics  of  justice.  Society  has  to 
balance  our  individual  protection  against  the  need  for  a  working 
economy.  While  we  are  not  suggesting  it  is  necessary  it  be  an  even 
balance,  the  system  has  pushed  us  too  far  in  one  direction. 

We  feel  the  insuramce  ^dustry  has  played  a  role  in  the  current 
crisis  as  well.  Within  our  group,  we  have  heard  testimony  from  this 
industry  and  again  we  come  to  the  conclusion,  the  scale  is  not  com- 
pletely broken  but  is  out  of  balance.  Much  of  our  concern  is  rooted 
in  the  belief  the  insurance  industry  might  have  taken  its  eye  off 
the  ball,  the  insurance  business. 

Mergers,  acquisitions,  and  investments  have  stretched  some  com- 
panies further  than  they  would  like  to  admit.  These  problems,  cou- 
pled with  an  overreaction  to  isolated  incidents  have  pushed  premi- 
ums to  the  current  level.  We  do  not  believe  our  claims  record  justi- 
fies the  current  premiums. 

These  are  the  problems  we  see,  but  where  do  the  solutions  lie? 
Generally,  small  business  owners  shudder  at  the  thought  of  Feder- 
al relation.  It  is  not  a  concept  which  sits  well  with  them.  Fur- 
ther, the  two  main  contributors  to  the  problem,  the  tort  system 
and  insurance  regulation,  have  been  tradition  areas  for  State  activ- 
ity. As  such  we  believe  much  of  the  reform  could  take  place  at  the 
State  level,  but  I  stress  they  could. 

This  is  now  a  national  problem,  and  demands  national  attention. 
We  believe  we  must  explore  the  possibilities  of  Federal  action  both 
for  tort  reform  and  insurance  regulation.  As  early  as  December  we 
had  called  upon  the  President  to  set  up  a  National  Commission  to 
develop  recommendations  for  action.  We  urge  Congress  to  do  the 
same. 

We  have  no  magic  solution  and  we  know  no  one  group  should 
shoulder  the  blame  for  the  current  situation,  but  we  do  have  a 
crisis. 

We  are  willing  to  meet  anytime  to  find  solutions  but  there  is 
little  we  can  do  without  help.  The  sources  of  the  problem  are  not 
under  our  direct  control.  We  need  our  assistance,  otherwise  this 
problem  will  result  in  severe  damage  to  the  small  business  comma- 
nity. 

Thank  you  for  this  opportunity. 
[Testimony  resumes  on  p.  430.] 

[Attachments  to  Mr.  Satagai  prepared  statements  follow:] 
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OUnCilSi  InCa     lM|nAittrl«lOdv«.Suit«1l2     Elmhursl.mino<tWl2t    (312)  S30-2330 


MftECT  RCnV  TO: 
HI  0  SMmI,  NX 


UABIUTY  INSDBAIKZ  CM3A 
FBCH  AUTOHOmVE  SERVIC8  COUNCILS,  INC.  MEMBERS 
Janiary  28,  1986 


Results  from  a  survey  of  143  members  produced  the  following  Information: 

T  * 

i-        Total  members  with  premium  increases  55.24S 

A.  PreniuD  increased  without  change  in  coverage  or  carrier  31.47X 

B.  Prenim  increased,  owner  forced  to  reduce  coverage 

to  afford  insurance  16.08X 

C.  Prenjiua  increased,  owner  went  to  different  carrier 

for  lower  rates  7.69X 

II.  Insurance  coBpany  decreased  coverage  .70% 
III.        Insurance  company  cancelled  policy  41 .26% 

A.  Insurance  company  cancelled  policy;  owner  got  new 

carrier  at  a  higher  premiun  21.68X 

B.  Insurance  company  cancelled  policy;  oMnet  got  new 
policy  with  a  different  carrier  but  with  less 

coverage  for  a  higher  premiun  10.49X 

C.  Insurance  company  cancelled  policy;  owner  presently 

has  no  coverage  6.29X 

D.  Insurance  company  cancelled  policy;  owner  obtained 

coverage  with  another  carrier  for  a  lower  premiun  .70X 

E.  Insurance  company  went  bankrupt,  moved,  etc.; 

owner  forced  to  seek  new  carrier  2.1  OX 

IV.        (Xmei  happy  with  insurance  carrier  &  reports  no 

preoDiiia  increase  or  cancellation  2.30X 


Average  preniira  increase  out  of  115  owners  who  reported 

an  increase  (not  including  effective  increases  ^ere 

prenim  increased  accompanied  by  decreased  coverage)  42.44Z 

Ui^est  premium  increase  164X 
Lowest  preaim  increase  4Z 


A  fiw^ll  AtMdaUoA  r«9fM«vtUifl  THE  PKOruSIONALS  IN  AUTOMOTIVE  Ki^ViCE 
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**     Average  coverage  decrease  of  19  owners  vho  reported 

decreaslr^  coverage  31 .63% 

Highest  prenluD  decrease  90% 
Lowest  prosluD  decrease  7% 

Based  on  owner- responses,  the  following  insurance  companies  would  not 
insxire  then  at  any  cost. 

1)  Onion  Group,  Inc. 

2)  West  Bend  Insiirance  Co. 

3)  State  FtoB 

4)  SAFCOO 

5)  Kemper 

6)  Nationwide 

7)  Chicago  Insurance  Co. 

8)  Gonsolidated  Anerican 

9)  Valley  Fsacific 
10)  Farmers  Oompany 

1  \)  General  Accident 

12)  Itavelers  Insurance  Co. 

13)  Royal  Insurance  Co. 

14)  Xtans  Anerica 

15)  Midwestern  Insurance  Co. 

16)  Pennsylvania  Manufacturers  Assoc. 

17)  United  Ooanunity 

18)  Harleysville  Insurance  Co. 

19)  Statesman's  Insiirance 

20)  Fireman's  FVmd 

21)  (hio  Casualty  Group 

22)  FiraDan's  Mutual 

23)  UCIC 


FOR  FTJRIHER  INPDBMATION.  OOtnACT  DONALD  A.  RANDALL 
WASHINGTON  REPRESENTATIVE,  AinOCTIVE  SERVICE  COUNCILS,  INC. 
202/543-14AO 
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NATIONAL  TOOLING  & 
MACHINING  ASSOCIATION 

9300  IIVINCSTON  ROAD,  FT  WASHINGTON,  MD  20744 


TO:  John  Satagaj,  President 

Small  Business  Legislative  Council 

FROM:  Bruce  N.   Hahn,  CAE 

SUBJECT:  SBLC  Liability  Insurance  Questionnaire 

D^E:  January  28,  1986 


Ijf^ry  much  appreciate  your  offer  of  using  ntmA  survey  results 
from  the  SBLC  liability  insurance  questionnaire  in  SBLC's  testimony 
before  the  House  Commerce  Subcommittee  hearings  on  liability  insur- 
ance on  February        1986.    We've  had  an  excellent  response  (over  200 
so  far;,     in  order  to  get  some  preliminary  data  to  you  i.i  the  most 
timely  fashion,  we  counted  off  the  first  fifty  and  tabulated  them. 

^^"y  responses  from  our  members  (small  manufacturers, 
typically  15-20  employees),  the  results  were  as  follows: 

1.  Average  I985  premiums  $  9,^55  (i*6  observations) 
Average  I986  premiums                 16,^*7^  {^6  observations) 

%  Increase  7^.2% 

2.  Number  of  companies  having  recent  claims  - 

2  out  of  45  (^i.nt)  (average  claim  M6) 

3.  Average  premium  for  those  changing  carriers  - 

1985:  4,714 
1986:  7,924 

average  increase  68.1* 

4.  Number  unable  to  get  liability  insurance  at  any  price  - 

3  {0%) 


BNH/mw 

cc:    Matt  Coffey 
Lee  Ryan 
Frank  Langway 
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IMPAQT.  or   mSBtANCB  CRISIS  ON  TH»   MOVING  AHP   cTqraCE  mPIISTPY 


Th«  nation's  Moving  and  Storagt  laduttry  it  auffarlng  from 
tht  "Lliblllty  Insuranct  Crlala"  at  la  tha  trucking  induatry  in 
ganaral.     Bacauaa  of  ita  uniqua  organ iiat iona 1  atructura  and 
aaall  buainaaa  charactariatica,  tha  "criaia"  if  it  continuaa 
could  bacoaa  a  financial  diaaatar  for  tha  moving  and  atorage 


Through  itc  participation  in  nuaaroua  ragional  aaatinga 
daring  tha  laat  thraa  montha »  tha  Rational  Moving  and  Storaga 
Aaaociation  (NM1A),  haa  idantifiad  tha  inauranca  liability 
criaia  aa  tha  nuabar  ona  problaa  facing  tha  aaall  buainaaa 
aagaant  of  tha  moving  induatry. 

Our  axparianca  mirrora  tha  aitvation  of  ganaral  trucking  and 
o;har  impactad  activitiaa.    Aatronomical  rata  in^raaaaa, 
cancallat iona  without  cauaa  and   lack  of  availability  ara 
commonplaca.     Although  va  cannot   idantify  tha  avaraga  rata 
incraaaa  for  tha  induatry  during   tha  paat  yaar.  horror  atoriaa 
abound • 

A  rapraaantativa  of  a  major  van  lina  racantly  indicataa  ha 
axpactad  thair  inauranca  rataa  to  ba  doublad.     During  tha  laat 
waak  ona  of  our  largar  aaaociation  mambara  (waat  coaat)  ralatad 
hia  axparianca.     Por  thia  mambar.  laat  yaara  pramium  waa 
•pproximataly  $300»000.     Baing  awara  of  tha  inauranca  turmoil 
and  racogniaing  a  aubatantial  aagmant  of  hia  buainaaa  ia 
conductad  in  Alaaka,  ha  anticipatad  an  incraaae  to  $650  •000. 
Aftar  axtanaiva  raaaarching  thair  brokar  placad  tha  buainaaa  at 
$1,200»000  (a  400Z  incraaaa). 

Tha  1IM8A  offica  racaivaa  fraquant  calla  from  mambara  aaeking 
covaraga  at  aoY  prtgj*     Tha  moving  aarvica  ia  ragulatad  by  tha 
fadaral  and  atate  govarnmanta,  aach  of  whom  raquira  liability 
inauranca  aa  a  condition  of  rataining  oparating  authority. 
Conaaquantly»  tha  moving  induatry  doaa  not  anjoy  tha  option  of 
Soing  "bara."     It  ia  illagalt 

Bacauaa  of  tha  uniqua  organixation  of  tha  moving  induatry: 
van  linaa  -  aganta  -  ownar  oparatora  coata  invariably  ara  paaaad 
down  to  tha  amall  buainaaa  lavaU  tha  aganta  and/or  ownar 
oparator.     It  ia  at  thia  laval  tha  criaia  can  bacoma  a  diaaatar. 


124  8ou»i  Royii  StrMt.  Altxwidrit,  VA  22314 
Ptnrw  703/S4Mae9 
TELEX  901803  NMSA  WASH 
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T.  Ptttr  Ruan« 

8««11  ■overt  trc  denied  •Iteraetivtt  tvtiltblc  to  large 
corportt ion««    They  csaaot  •ntcrttin  high  deductibles  to  reduce 
previu*  levels »  nor  covvtad  the  resources  to  bscove  self 
insured*     In  vost  esses  even  collective  group  sction  hss  been 
unob  teinsb le« 

A  stste  Movers  sssocistion  (South)  workers  coapsnsstion 
lisbility  insorence  pool  wes  forcsd  to  close  recently  becsuse  of 
Isck  of  reinsursnce  to  the  group* 


The  Moving  industry  sppsrently  is  ebls  to  piece  csrgo 
insursnce*     It  is  in  suto  end  other  lisbilities;  genersl» 
Directors  end  Officers  snd  the  like  thst  the  crisis  exists* 

The  theory  of  insurence  is  besicelly  shering  of  e  risk* 
When  liebility  insursace  cennot  be  obtsined*  the  vechsnis*  for 
sasll  businesses  to  shsre  e  risk  is  non-existent*     The  economic 
well  being  of  s  key  coaponent  of  the  nstion^'s  econony  is 
threstened • 

The  csuses  of  the  crisis  sre  coaplex*  but  certsinly  e 
fundsaentsl  ceuse  is  the  functioning  of  our  tort-lsw  systea* 
Whether  the  feult  lies  with  the  judicielt  the  legsl  fee  systeas^ 
the  *'deep*pocket*'  syndroae  or  federsl  lsw»  NM8A  recoaaends  thst 
s  full  review  of  the  tort-lsw  systea  is  in  order*     Concurrent ly » 
s  review  of  the  effectiveness  of  stste  insursnce  regulstion 
should  be  undertsken  end  if  it  is  found  lacking »  federsl 
oversight  initieted* 


124  8(Mh  Royal  SktM.  Aliundrtt.  VA  22314 
TELEX  901103  NMSA  WASH 
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Wir»  It  not  io,  hofw  could  a  p«r»on  tha  extent  to  which  bus  owneri  are 
tettifyinf  for  the  Amancan  Intur-  respoTuible  for  what  n  declared  to  ba 
•nee  AawKiation  aay  that,  r*en  with  41  percent  outl^r  in  exceai  of  mcome 
anormoua  rate  iacrvaaea.  "Tha  cur-  for  "commereial  auto"  insurance  dur. 
rent  loaa  ratio  conttnues  to  reflect  the     ing  1985 

likelihood  that  loaMa  will  exceed  The  experience  of  United  Bus  (Kn 
prwniumj»llectjd'7  Notice  the  woni  ars  of  America  (UBOA)  has  been  that 
current,  which  mutt  be  taken  to  our  program  has  been  a  consistent 
mean  right  now,  aAer  the  inereaaea  monejf  maker  for  insurance  pro 
hm  been  impoaed.  videra.  we  have  not  impoaed  losaea  on 

Jaroea  L.  Kimbia,  aenior  counael,  prondnra. 
waa  the  peraon  testifying  for  tha  Duri.ig  tha  Subcommittee  hear- 
American  Insurance  AaaodaUon  be>  Ings,  probing  questions  were  directed 
fore  tha  Subcommittea  on  Surface  toward  Jauea  Kimble.  Subcommittee 
TVan»porUtion  of  the  U A  House  of  Chairman  Glenn  Anderson  (D-Ca  ) 
RepresenUtlvea  on  October  SO  He  spoke  from  direct  experience  in  the 
addfMMd  tha  Bus  Act  separately,  but  insurance  business,  and  seemed  not 
seemed  never  to  come  to  gnpa  yih     to  be  aatasHed  with  the  antwen 

r  '>  The  congreaaman  heading  the  aub- 
1  *  eommittea  minority.  Bud  Shuster  (R. 
!  I^)  aaid,  "Wi  have  not  raoaived  t«aU< 
mony  toa^r  to  Justify  the  incrtaaa  in 
iamrtDca  coaU  for  buses  and  trucka." 
Shustar  ouMded  that  the  Insurance 
iadM^rm  a  whole,  ouqr  face  a  raal 
problem,  bat  ha  could  not  "see  that 
tha  tranipertatlon  industry  had  con- 
tiibatad  (to  tha  problem)." 

TIm  inranmoa  indua^ry  said  that 
loaa  ratio  ia  aflbctad  atroogly  by  "loas 
a^MiMnt  axpanasa  (principally  le- 
gtl  dafanae  coaU)."  Congreasman 
Thomaa  D.  DaLay  (St'Tx.)  aaked  whan 
tha  ioduatiy  would  raveraa  that  loaa 
trend,  and  when  it  would  begin  to 
**flght  frivoioua  suitaT  DeUy  aaid 
lawysr  aequaintanosa  had  told  hun 
th^  nuka  It  a  practice  to  take  inaur- 
anoa  caaea  to  court,  knowing  tha  In- 
dustry will  not  nght  tha  elalma. 

UBOA  told  Anderaon'a  aubcommit- 
tee.  "During  tha  past  few  yeara, 
UBOA'a  prenJume  approximated  $5d 
million  annually.  Loaaaa  incurred 
during  each  such  period  were  below 
60  peroant,  raaulting  in  a  profit  for 
the  inauror." 

By  contrast,  tha  insurance  industry 
Mid  ita  loaeea  for  commercial  auto  li- 
abihty  coveraga  ranged  from  109  7 
percent  in  1080  to  144^  percent  in 
1984 

UBOA'a  testimony  did  not  dispute 
overall  loaaea;  w*  slmoly  objected  to 
being  lump«l  into  the  loas  listing.  We 
aaid. 

"Fbr  tha  insurance  industry  aa  a 
whole,  however,  msurora  sufTered 
losses  when  pny-outs  exceeded  premi- 
um income  during  the  insurance 
price  wara  that  began  in  1980.  Ir  'h,. 
face  of  bua  industry  loases,  insurwa 
naturally  choae  to  concentrate  their 
efforta  on  areaa  poaing  lower  poten- 
tials of  risk  than  does  the  motor  car- 
rier industry,  Ev«n  though  UBOA's 
program  was  profitable  to  the  insur- 
er, ws  were  caught  up  In  the  decision 
of  the  insurance  industry  to  shid  to 
populations  offering  greeler  security 

Con'mued 
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itat  pnpartd  by  HIgnif  J.  Smith,  cr* 
tmtii^  dirtrtor  of  Vntted  Bu9  Own*r$ 
ofAmmca.  It  rHatu  tht  ccnctrn*  of 
bitB  omntn,  mev  ^  whom  hav* 
ttrmggM  rtctrttfy  to  fUtd  offordabU 
insurance,  as  moll  es  action*  by 
UBOA  M  dram  attwtion  to  the  prob- 
ttnu  inve/vrd  and  oetk  wluttont. 


^      •       •       •  • 

Wa  did  it  to  ouraelvea;  we 
shot  ourselves  in  the 
finot  At  least  the";  U  the 
w^y  soma  m  tha  insur- 
ance industry  aee  it 
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Continued 

•f&inst  caUstrophic  loss.  Put  differ- 
ently, inturort  d«H<M  th.t  if  they 
wrt  to  exit  lb«  motor  cuner  indus- 
try. It  would  b«  done  acrost  the 
board,  rathtr  than  on  a  Miectiva  b«- 
•it.  that  UBOA'a  program,  howwver 
healthy,  could  not  bo  immune  to  the 
quarantine  against  high  hazard  cov- 
eraffM," 

Thingt  mtj  get  worae  bcfoia  th^y 
get  better,  but  at  least  wv'ra  getUng 
qrmpathetk  attention 

Chairman  Andenon  tuffntcd  on 
October  30  that,  legulaUvely  or  pro- 
cedurally, his  group  m^r  be  eipected 
to  face  up  to  the  insurance  problem's 
pr^icial  irepeci  on  the  motor  carri- 
er induatiy.  Juat  one  earlier, 
Chairman  John  C.  Danlbtth  (R-Mo.) 
of  the  U  S.  SenaU  CommUtee  on 
Commerce,  Science  end  IVansporU- 
tion  spent  more  time  oa  insurance 
than  oa  aoy  other  aspect  of  the  Bui 
Regulatory  Reform  Act  of  1982  The 
hearing  had  been  calUd  to  examine 
the  reauJU  cf  peaaagt  cf  that  Act,  and 
UBQA  dealt  only  in  passing  with  in> 
aurance  matters.  Otherwise,  there 
WM  discxiaeion  of  very  little  else,  and 
Chairman  Danfcrth  let  it  be  known 
that  our  prc^m  would  have  ftirther 
atUntion  from  him  and  his  Commit, 
tee, 

Prom  day  to  day,  ws  are  awaiUng 
announcement  from  the  WhiU  House 
on  how  it  will  deal  with  the  petition 
of  the  Small  Buainasi  Legislative 
Council  (SBIjC.  of  which  NTA  U  a 
member)  tor  settiof  up  a  **Presiden> 
tial  Inaurance  lasue  IWak  Fbrce,*' 
which  would  be  eropowsred  "to  exam- 
ine the  origins  of  the  Iseue,  and  to 
propoee  e  pattern  of  solutiona.'* 

The  White  House  m^  be  expected 
to  seek  a  soIuUon  which  will  leave 
unimpaired  stat«  Jurisdiction  over 
mature  regarding  regulation  of  the 
insurance  industry.  Reflecting  the 
Reagan  Adminiatration  viewpoint 
was  testimony  before  the  Andenon 
Subcommittee  that,  "I've  not  seen  ev 
idence  that  there  is  need  for  federal 
action.'* 

Whether  before  e  Prssidential  tasJc 
force  or  in  aoy  other  forum.  UBOA, 
will  continue  to  irgue  that  ourl 
(SBLC)  letter  to  the  President  was 
factual,  and  that  "the  insurant 
problem  is  complicated,  enormously 
by  the  fact  that  surveillance  over  thi 
insurance  industry  a  performance  ii 
basically  the  rtsponsibility  of  the  var* 
ious  states" 

Whatever  action  may  or  may  not  be 
token  at  the  White  House  or  on  Capi> 
tol  Hill,  UBOA  laid  to  the  Anderson 


Subcommittee  that  any  legislative 
remedies  should  be  directed  toward 

1)  esUbliahing  a  federal  presence 
on  insurance  regulation, 

2)  proscribing  mid  term  cancel 
lations  of  coverage  except  for  good 
ceuse. 

3)  deto'Tnining  what  constitutes  a 
reasonable  »>»nit  on  total  awards  for  a 
single  occurence,  and 

4)  q>ecifying  that  an  insurors's  to- 
Ul  liability  cannot  extond  beyond  the 
limiU  of  coverage  for  a  particular  oc 
curence 

We  described  to  the  Subcommittee 


how  UBOA  knows  bus  owners  "can- 
not-be  isolated,  completoly,  from  the 
reel,  outoide  world  of  insurance,  us 
hazards,  ito  par-  throughs" 

UBOA  conceded  that  bus  owners 
themselves  are  obligated  to  pass 
through  to  their  riderahips  the  added 
cost*  of  adequato  insurance  We  ac- 
knowledged that  our  successful  peti- 
tion to  the  Intersute  Commerce 
Commission  QCC)  gave  ua  that  exact 
tool,  when  the  ICC  authorized  bua 
owners  to  add  increased  insurance 
costs  to  theu-  ratea  and  schedules,  do- 
Con/inii«<f 
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Contmurd 

ing  M  on  jusllO  dayi  luXic*  iniuad 

Tha  ICC  hM  taken  another  vary 
impoKant  tttp  by  inuinf  a  "Notka 
ci  Im«ttifaUon  and  Rtquast  Ibr  Com 
menu"  oo  inniranoa  problems  facing 
tha  motor  carrier  industry  tn  that 
undertaking.  UBOA  joined  with  tha 
American  IVuc king  AMOciaUon  to  i«- 
qucM  tha  ICC  to  open  an  inveiUga- 
tion,  which  ICC  hai  approved,  and 
which  (in  ICC'a  words)  will  "detar- 


mine  (1)  tha  extent  of  tha  insuranca 
crisis  fscing  tha  motor  carriar  indua- 
try.  (2)  tha  causes  of  this  mus.  and 
(3)  what  action,  if  any.  it  necessary  to 
alleviate  the  problem  A  carrier's 
certificate  or  permit  remaina  in  effect 
only  if  the  earner  maintaina  appro- 
pnau  insurance  Tha  Commiasion  is 
aware  that  camera  are  experiencing 
increasing  difficulty  in  obtaining  the 
requisite  insurance  and  that  large  in- 
creases in  premiums  .re  beinrt 

JiSIT^  «>»ting  polwiea." 

NTA  niembera  will  be  interested  to 
know  that  tha  ICC  expressly  requesU 
informstion  on  how  the  cnsis  is  a*"- 
f^ing  female-owned  enterprise. 


28     NTA  COURIER  ■  DECEMBER  1985 


Hsving  acted  bot:i  on  UBOA's  re- 
quest  for  insurance  related  raU  in 
creasee  and  on  tha  American  TVuck- 
»ng  Association's  petition  for  an 
invastigaUon.  the  ICC  already  has  a 
good  track  record.  ICC  Chairman 
fUeae  H.  T^orlor  polished  that  reconi 
a  bit  more  brightly  when,  on  October 
30.  ha  told  the  Anderson  Subcommit- 
tee that  reform  in  the  bus  industry  is 
threatened  by  the  insuranca  problem. 
Ha  deacribed  how,  price  to  I»82.  tha 
ICC  required  each  applicant  to  dem- 
onstrate public  com-eniance  and  na- 
caaMty  before  a  permit  could  be  la- 
sued.  Now,  ha  said,  antiy  into  the 
motor  carrier  industry  is  being  regu- 
lated by  tha  cost  oT  insurance,  and 
that  insurance  barrisrs  are  higher 
than  any  impoaed  by  the  ICC  "even 
et  lU  senith." 

Another  axtamporanaors  state' 
ment  by  Chairman  TVylor  showad 
that  ha  doai  not  intend  Ui  pluy  gwnea 
with  insurmnoa,  and  that  gypsies  wUl 
not  be  allowed  to  continua  to  play 
games  with  the  ICC.  Ha  aaid  a^y 
commercial  eahiel*  may  expect  to 
have  iu  inaunnce  certiftcata  inspsct- 
ed  wbenarar  that  ««hida  ia  stopped 
for  toy  puipoaea,  such  as  weighing, 
roadnda  inspection,  or  traffic  riola. 
twn. 

No  certificate  will  be  issued  to  uxy. 
one  without  proper  evidence  of  insur- 
w<».  and  DO  certificate  will  be  al- 
lowed  to  remain  in  affect  unless  it  ia 
Mcked  by  evidence  of  insurance.  Ro- 
cently.  UBOA  had  a  one4>ua  msmber 
gn)>  a  chance  to  aall  the  coach  as  the 
slow  aeaaon  began.  The  member 
wanted  to  keep  the  operattng  author, 
ity  in  place  until  spring,  at  which 
time  another  coach  would  be  pur- 
chaaad  or  rented  Tha  ICC  would  not 
■gree  to  thik.  Tha  probism  was  work- 
ed  out  wh^n  the  carrier's  insuiw  is- 
aued  a  policy  on  "named  vahiclea." 
and  named  none 

Chairman  -norlor  aaid  thera  U  a 
flva-atep  process: 

1)  the  insurance  filing  is  entered  in- 
to  tha  ICC  computer: 

2)  Uie  insurance  carrier  notifies  the 
ICC  30  dive  in  advance  that  coverage 
is  about  to  lapee;  ' 

3)  U^iay  Jetter-of-wning  U  sent 
to  the  motor  carrier; 

4)  the  motor  carrier  is  given  an  op- 
portunity to  sign  a  "consent  agree- 
ment not  to  operate  for  30  days  or 
until  replacement  insurance  is  ar- 
ranged, 

6)  insurance  is  revoked,  and  motor 
carrier  U  served  with  a  court  injunc- 
tion, ihould  operationa  be  continued 
Motor  carrier!  are  advised  not  to 
run  bare '  (without  insurance,  or 
with  tha  barest  minimum).  The  pen 
a'ty  ts  $10,000  for  each  day  of  viola- 
tion 

Conttnued 
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Bus  Owners 

ConUnutd 

Tht  imurmiM*  iadustiy  hav  a  point 
Tht  srfum«nt  it  that  Congrcsi 
•hould  not  1«C)«lat«  minimum  liabil- 
ity covtrtge,  that  Confma  cannot 
posaibly  ull  what  propar  covaragt 
mifhtba,  thatiftha  ICC  andthaDa- 
partment  of  IVanaportation  art  al- 
lowed to  datarmiiM  other  itaQdards 
to  b«  mat  by  cartificattd  caniara, 
DOT  should  alao  ba  finaa  to  dacida 
what  liability  oovarac*  it  Mtdad. 

Witnaaaaa  for  tba  afandea  have 
told  Congraaa  thatthagr  aaa  tha  insur- 
aAca  problam  not  baing  oompiicatad 
by  tha  Novambar  19,  1966,  incivasa 
fWm  12^  to  $0  mUIion  fcr  eoMhaa 
with  capadtiaa  greater  than  15  paa- 
aangara  plus  driver.  On  other 
hand,  tha  inturanca  induttzy  ai*guaa 
that  tha  incnaaa  to  $0  million  couid 
not  come  at  a  woraa  tuna,  and  aays  it 
doesn't  know  if  it'a  needed 

On  another  matter,  UBQA  agnaa 
with  tha  insurance  induatry  in  that 
we  belirva  there  must  ba  a  ayatan.  to 
ihine  a  light  on  tha  problem  drivar  or 
the  license  violator  Both  tha  insure 
a  nee  induitry  and  UBOA  art  associ- 
ate merabera  of  tha  Alliance  for  Mo- 
tor Vehicle  Administration 
Telecommunications  (AMVAT).  Al- 


ready in  place  ia  funding  for  a  "R«. 
quest  for  Proposal "  Would-be  conlrac 
ton  will  offer  programs  for  setting  up 
a  computer  based  netwiH^k,  whereby 
problem  drivers  and  vi(.!stors  will  be 
identified  by  their  licenses,  by  their 
phot<^raph  (expresaed  in  computer 
language),  or  by  other  means.  DOT 
has  estirosted  that  as  many  as  one- 
in-three  commercial  drivers  may  hold 
more  than  one  driver's  lieenaa  AM- 
VAT will  atop  that  practice 

But  back  to  tha  matter  of  libel  IV 
tar  Gunn,  qwaking  for  tha  Indepen- 
dent Insurance  Agenta  of  Amenca, 
told  tha  Anderaon  Subcommittee, 
'^Deregulation,  high  minimum  hmiU 
of  liability  corarag*  along  with  the 
owners'  and  operators*  lack  of  atten- 
tion to  aaiaty  hava  all  played  a  part 
in  tha  inability  of  insurance  corn  pan- 
i«s  to  risk  their  capacity  bj  providuig 
coverage" 

Congraaa  deregulatea.  then  the  in- 
auranca  industry.  «a  aeen  by  Chair- 
msn  TiQrlor,  undertakes  to  r«>regu- 
late. 

Minimum  linuta  of  coverags  are  too 
high,  therefore,  tha  insuranca  indus- 
try reducas  coverage  above  Uia  mini- 
mum, and  chargea  more  than  was  ra> 
quired  for  tha  higher  coverage. 

"Lack  (/attention  to  safety"  is  tha 
greatest  libel  No  one  anywhere  has 
aver  had  a  safety  patrol  such  as  that 


of  UBOA  What's  more,  our  safe  bus- 
as  have  paid  prod  is  to  insurance  pro- 
viders 

The  facts  are  that  our  safe,  profit- 
paying  vehicles  are  being  penalized 
along  with  thote  which  aw  unsafe 
and  unprofitable  Justice  demands 
that  we  be  treated  according  to  our 
performance,  not  according  to  tha  re- 
cords of  the  body  of  insured  persons 
who  are  the  true  b  irden  upon  socie- 
ty ft 


Label  ilsto  available 

Label  hsU  of  NTA  Tour  Operator 
and/or  Tour  Supplier  mambara  are 
available  for  quick  delivery  from 
tha  national  ofSoain  Lastngton,  Ken- 
tucky. Members  of  NTA  msy  buy 
either  list  for  |76,  while  the  non- 
membar  price  is  $300.  Price  indudea 
coat  of  oompatar  piintoutt  handling 
«nd  mailing.  UsU  mny  be  oidared 
in  either  alphabetiral  or  sip  coda 
order. 

To  puichasa  a  Ubel  lUt«  diacka 
payable  to  the  National  Tour  Aaso- 
dation  ahonl^  ba  aant  to:  National 
Tour  AssocUtion.  120  Kentucky  Ave- 
nue. Lexington,  KY  40602. 


NTA  COURIER  ■  DECEMBER  1985  ~  31 
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Imall 


ByHanyBeilamiU 
•   '|Whtn  Jtanite-DoiUadldamuimtrcall^ 
one-foot  aentch  qpin  at  an  loa-duitinf  rink  in 
W^itwood,  N    tht  10*y«u^«Id  was  aoing  it  at  bar 
own  nik,  awwiting  to  aam  aims, that  wanadb 
Insunnea.  No  UaUUtv  * 


indoilinf 


'» • :  Sooa'bnilniMii,  wauyuv  mvmem  aaouni 
cmnnldpal  bualneai  aa  ivall  ia  tnA  and  bua  oom> 
paniaa,  ara^raquirad  to  cany  inaoranoa.  But  Oalantj 
'mid  many  o<har  typaa  of  amaU  IwirinMaea  art  aping 
•ijithpttt,rrhe3r  doa*t  want  a  tot  of  paopla  to  know 
^„  V .  -      that  thar  don't  hava  liability  inauranoaJ'  ha  aaid. 


Hiard-Pressed 


aoand  from  IS.00O  to  iSloOO:.  ^  ;  ;  -\  ' 
'  ^^l.iaftiaatobabanlmmeadbTthainaonnoaeom-' 
paniaa,"  oaid  Frita  DiaU;  who  haa  ownad  the  «*«n 
indoor  rink  ftrSSynia.  "No  rink  can  allbnl  it' 
'  l^I^^.ii»»aceairiaaaahaaipnadthroush 
njriad  imaU  hniinfain  —  Drain  akatinf  rinka  to 
trucking  finna,  from  ban  to  crane  oparatori.  "I  can- 
)wi  think  of  a  buainaai  that  doaan*t  alnadr  have  or  ' 
woat  mn  hare  UaUlit7.inauranee  woblema*'  laid 
Walter  Galanty  Jr^  diairman  of  the  Small  BuainoM 
Lagi^tiTe  Coundl.  a  kbbjitt  group  of  90  trade 

\  (And  unlike  largt  oorporationa*  which  can  fiirm 
pools  or  raly  on  caah  rMerraa  to  aelAinaore,  tha 
pnal^  boainaaaea  have  £aw  optiona  other  than  doa- 
fng,  cutting  beck  ^mtiooa,  or  gambling  by  going 
firithoutcowage. 

[  ^^K^  the  coat  of  liability  inaurancemiadmpled 
for  Blue  &  White  Unea  Inc  in  Altoona,  TtuTUA 
year,  Deiinia  R.  Long  nid,  he  dropped  30  of  tha  95 
buaea  that  drove  to  New  York  and  other  pointa,  bf't 
oiflo  employeea  and  railed  prleea  10  percent 
^  problem  ibr  boa  or  trucking  companiea  ia  * 
heightened  becauae  some  inaurara  apedaUiing  in 
thoae  fields,  auch  aa  TVanait  Caaualty  Co.  of  Loa  An- 
ffelee  and  Carriera  Inauranoe  Co.  of  Iowa,  are  folding 

after  several  yaara  in  which  a  i^ut  of  competition  lad 
toapricevrar. 

I  rnieraaraAistahandAiIofcompanieawritingtha 
^^S"  P?:is »  d^mMod  whatever  th»  - 


i  Others  are  not  V 


said  Pat  Olaon,  director  of  operations  for  the  300- * 
member  Ung  Island  chapter  of  the  New  York  SUte 
RaaUurant  Aaaodation.  They  Hgura  they  might 
ssttte  a  claim  for  leas  than  what  the  insurance 
ooata."  Olson  said,      r  . 

^Bie  problem  haa  been  eepedally  puniahing  in 
spedaliisd  fields  because  when  an  insurer  pulla  out 


TS^'^S^^jS^a^SiS^'C '    '5  IP^S^^ ^  of  insuraiwco^ee puUed 
^Sf"-"?'*?'^*"""  oottldnt  get  bsur^ » !  out  of  the  skating  market  ear  It  laet  wlr^t  hWr^fc 
.^&rtbarid^acho6lahehadrunfor26yearain  > been profitabto^SdWwSd 


s  M  iwTv  wwum  in  your  aome,  we  wuj  not  use 
ovtain  chemicals  that  have  a  little  bit  hiiher  risk, 
even  if  thsr  are  mora  effective,''  ssid  Steve  Shwim- 
mer,  ^Teaident  of  Fumes  SaniUtion  Inc.,  a  fi3-yearw 
oM  exterminating  firm  in  New  Hyde  Perk,  who  nid 
his  premium  rose  mora  than  twelvefold  this  year 
even  though  Coverage  waaraduoed.  •* 

For  AtlM  Tank  Lining  aMl  Bfaintenance  in 
Brooklyn,  which  instaUs  storage  tanka  for  oil  and 
gmUDajCpverage  ahrank  from  $21  million  to  $1 
miUiQo.  njobody  wanta  to  inaurs  me  beceuse  I  have 
polantial  riaks  out  there,"  said 
Winiatti  Weidmenn,  Atlaa  pnaident 
r  Insurance  eompaniea  are  eqMdally  wary  about 
biirineaaaa  that  attract  the  public  in  large  numben. 

problem  ia  magnified  for  reaUunnta,  ban  and 
hotels,  which  also  need  Uquor^llaHlity  inauimnea  to 
covwr  their  rsapoBsibiUty  for  peopU  who  get  drunk 
and  have  aeeidenta.  "•'^'r-^"^  . 
'Antun's  catering  hall  in  QueMS  stock  buttons  on  ^ 
 1,.^  T^i.-^  an  apparently 


n!fL?^S22.??A^!^^H!?^^'^  ..ita  waiters  wam^^^^wiU^^tS^i 
Umted  Bus  Owner*  of  America,  a  trade  group  based 

b  Washington repreasnting 2,800 busoSnSL-      'C^  /IS^TliSIJSi*!^!''?!^ 


frequeacr  of  aoddenta. 

Wben  a  miOor  inauranoe  company  like  Chubb 
pulls  out,  a  brokerage  company  like  FVank  B.  Hall  & 
9V^i^P^  '  subetttute  -  but  that  has  been 
diffioUt  TUrtoncally,  you  found  companiea  willing 
«•  riokiof  mu  and  make  bigger  proOts." 
'  "^^^  Roggr  Wwle.  vice  president  at  Hall,  which  is- 
L  baaed  in  Weatefaeater.  "Butthe  insurence  companies 
.  are  now  leas  prone  to  taking  the  risks." 
t:  'P^™*  to  pick  up  the 

SiS^  ^ ' '»«tlaUy.  *^'e  the  sazne  as 
-S^lL^S  Wfl.  o»nor  rftS  New  Jeie^rink 
.  that  dropped  ita  inson  nos.  *They  raiaed  pricea  and 
got  away  wit  hit  so  tbfy  raised  them  again."  ^ 
•kcaaas  o^'negligWice,  tha  rink  remains  Uable  for' 
•eddents  deepiir  tU  signs  he  put  up.  He  said  that  If  < 
he  were  to  foee  a  big  lavrsuit  he  would  pn>bably  have 
toOleforbankniptej.-  '  "  ,  <~  v 

♦4  Jff!!"^  Jbnnifor'e  mother,  laid  aha  «x  ^ 

,  ti»d  the  warning  signa,  but  ia  not  worrtNl  about  an , 
•wident  becauae  her  daughter  takee  lessons.  "Be-: 


er|c 


"5™"~1*T™^  «iotfo»junmner»iin«iMgtr.   ucidMit  bM*u«  hw  dauihtn  taka*  liHnn^ 
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NATIONAL  PARKING  ASSOCIATION 


1112  16th  Street  NW      Suite  2000     WAshington  DC  20036  (202)296-4336 


3anuary  3lst,  19&6 


Wr.  John  batagaj 
SBLC 
Suite  1201 


aoiucoc*  1025  Vermont  Avenue,  N.U. 

*ashington,  D.C.  20005 


ttCMA  M(LAUIOr< 

I^N^^^IT^  ^  National  Parking  Association  is  a  35  year  old  Trade 

Association  with  over  1,100  members  representing  Operators,  Owners 
and  Builders  of  Parking  Facilities. 

The  Liability  Insurance  Crisis  is  having  a  serioifi  impact 
i4X>n  Americas  Parking  Industry.    Last  December  our  members  were 
surveyed  about  the  Insurance  Cnsis  and  nearly  twenty-five  percent 
responded. 

Several  respondees  contend  that  the  high  cost  of  Insurance 
and  their  una  bill  ty  to  obtain  Liability  Insurance  Coverage    .  any 
""^^^^^^  price  could  force  them  out  of  business. 

OAUna  riMll  II 

M»«rLSJi*uM*N  Our  members  are  disgusted  with  the  way  the  Nation's  Insurance 

iHlZ^'^.wm  Companies  'lave  treated  small  firms.    Although  a  Parking  Company 

io»#«wK*M»«*scHwc  experienced  few  or  no  insurace  claims  over  the  past  three 

years,  the  Insurance  Companies  nevertheless,  have  generally 
tripled  the  rates  or  refused  coverage. 

u» •'«Mt. ovoT.  Oix  members  have  been  forced  to  scramble  at  the  eleventh 

"T*^'',"^'*.  _^  with  out  warning,  to  try  to  find  a  carrier  that  wou'd 

provide  insurance  coverage  for  their  business  at  any  price. 

NPA's  survey  revealed  that  the  cost  of  Workmans  Compensation 
coverage  has  doubled  through  out  the  Industry. 

Cost  Garage/ General  Liability  Insurance  has  generally 
:-'pJed. 

The  cost  of  Garage  Keepers  Legal  Liability  Insurance  has  also 
tripled. 

It  IS  common  for  Umbrella  Liability  Insurance  coverage  for 
th3  parking  industry   n  1985  to  cost  from  three  to  five  times  more 
than  the  1985  premiuns  with  sharpley  reduced  coverage. 
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An  Umbrella  Policy  that  took  effect  at  $350,000  now  takes  effect  at  one 
mjllion  or  two  rmllion  and  the  top  Umbrella  Liability  limit  has  generally  oeen 
lowered  from  ten  million  to  five  million. 

••  Anthony  V.  Vena  operates  Fisch's  Parking  in  Philadelphia,  and  his  Company 
was  forced  to  turn  to  the  ASSIGNED  RISK  PROGRAM  run  by  the  state  of  Pennsylvania. 
He  now  pays  a  hyge  premiifn  for  a  fraction  of  his  198<f  coverage  even  though  his 
firm  has  an  outstanding  loss  experience  record. 

Mr.  Vena  says  that  his  company  is  in  danger  of  going  out  of  business 

♦*  The  Parking  Place  m  San  Francisco  has  seen  it's  Cost  Garage/Lability 
I.isurance  rise  from  $3.<^6  per  stall  to  $10.00  per  stall  in  one  year. 

♦*  In  January  1985,  the  Professional  Parking  Corporation  in  Nashville, 
Toinesse  paid  $1.50  per  space  for  Cost  Garage/Liability  Insurance- Today  it's 
premiifns  are  $10.00  per  space  for  reduced  coverage. 

The  Republic  Parking  System  in  Chatanooga,  Tennesse  paid  $2,200  for  five 
million  dollars  of  Umbrella  Coverage  in  198<f.    In  1985,  it  could  only  get  two 
million  dollars  of  Umbrella  Coverage  which  cost  $38,000.    Republic  also  siw  it's 
Cost  Garage/ Liability  Insurance  skyrocket  from  $<^0,800  in  198*  to  $U3,000  in 
1985.    Despite  a  wry  favorable  claims  record. 

The  Loop  Parking  Company  m  Minneapolis  paid  $6,000  in  19U  for  a  ten 

million  dollar  Umbrella  Policy.    There  never  was  a  claim  uider  that  coverage,  but 

the  Trasport  Indemnity  Company  cancelled  the  coverage.  Loop  Parking  in  1985  paid 
$30,000  for  grossly  reduced  Umbrella  Coverage. 


THOMAS  G.  KOBUS 
Executive  Vice  President 
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Mr.  Florio.  Thank  you  very  much. 
Ms.  Shaine. 

STATEMENT  OF  FRANCES  SHAINE 

Ms.  Shaine.  I  am  Frances  Shaine,  Chairman  of  SPM  Manufac- 
turing Corp.  in  Holyoke,  MA.  I  am  appearing  on  behalf  of  the  U.S. 
Chamber  of  Commerce,  the  world's  largest  federation  of  business 
companies,  chambers  of  commerce,  and  trade  and  professional  asso- 
ciations. I  am  a  member  of  the  U.S.  Chamber's  Board  of  Directors 
and  I  serve  as  chairman  of  its  Council  of  Small  Business  which  is 
composed  of  small  business  leaders  who  recommend  small  business 
policy  to  the  chamber's  board  of  directors. 

The  U.S.  Chamber  appreciates  this  opportunity  to  present  its 
views.  It  is  a  pleasure  for  me  to  be  here. 

We  would  like  to  commend  Chairman  Florio  and  the  committee 
for  leadership  on  this  issue.  It  is  a  very  difficult  issue  for  Congress 
to  address  for  two  reasons.  First,  r^guktion  of  the  insurance  indus- 
try is  hea\aly  concentrated  at  the  State  level,  and  many  actions 
that  are  being  discussed  to  address  this  problem  involve  changes  at 
the  State  level.  Second,  the  solution  to  the  problem  may  well  in- 
volve changes  in  the  living  conditions  of  some  of  our  sacred  cdws. 
Hearings  such  as  this  focus  attention  on  the  issue,  and  develop  a 
useful  body  of  information  on  the  concerns  of  the  business  commu- 
nity. Although  this  is  a  state-regulaled  business,  the  major  insur- 
ance companies  are  national  in  coverage  and  the  current  problem 
is  national  in  scope. 

Insurance  is  bom  of  the  need  to  spread  risk.  Sometimes  it  is  pur- 
chased voluntarily  by  prudent  people  who  are  risk-averse.  Some- 
times it  is  purchased  reflated  industries  because  it  is  required  by 
law,  as  a  condition  of  domg  business. 

Although  the  high  and  increasing  cost  of  insurance  is  not  specifi- 
cally a  small  business  problem,  there  is  no  doubt  that  the  cost  of 
insurance  is  generally  a  higher  percent  of  overhead  for  small  busi- 
ness then  for  larger  entities. 

For  some  businesses,  recent  insurance  cost  increases  have 
become  life-threatening. 

But  the  problem  is  epidemic.  At  a  recent  meeting  in  Boston,  Gait 
Grant,  director  of  risk  management  for  Polaroid,  stated  he  had 
been  unable  to  obtain  insurance  coverage  for  1986. 

I  would  first  like  to  give  you  a  little  bit  of  history  about  the 
chamber's  involvement  in  this  issue,  then  talk  about  a  survey  that 
we  have  done  of  our  members,  and  finish  with  what  specific 
changes  the  chamber  is  currently  considering. 

In  October,  the  cheunber's  council  of  small  business  recommend- 
ed to  the  board  that  the  U.S.  Chamber  address  the  growing  crisis 
concerning  the  affordability  and  availability  of  liability  insurance 
for  the  business  community.  The  board  approved  that  recommenda- 
tion at  their  November  meeting  by  calling  for  the  establishment  of 
a  Blue  Ribbon  Civil  Justice  Action  Group  and  encouraging  a  com- 
plete review  through  the  chamber's  communication  resources. 

Since  that  time,  we  have  undertaken  a  wide  range  of  activities, 
including  six  regional  meetings  held  on  January  23.  Over  1200 
people  attended  these  meetings,  which  were  held  in  Los  Angeles, 
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Denver,  Dallas,  Atlanta,  Chicago,  and  New  York.  We  have  also  es- 
tablished a  Clearinghouse  on  the  Liability  Crisis.  The  purpose  of 
the  clearinghouse  is  to  provide  a  ''one-stop  shop"  for  information 
on  activities  that  are  taking  place  in  Washin^n,  and  what  re- 
sources are  available  to  help  business  in  specific  industries.  The 
clearinghouse  will  also  publish  a  monthly  newsletter.  I  have  in- 
cluded the  first  two  issues  in  my  written  remarks,  along  with  a 
complete  list  of  chamber  activities. 

I  am  able  to  announce  today  the  results  of  a  survey  that  the 
chamber  has  addressed  to  its  members,  regarding  their  problems 
with  liability  insurance  and  what  actions  they  would  like  the  U.S. 
Chamber  to  undertake.  The  survey  responses  are  not  entirely  com- 
plete vet,  but  I  don't  anticipate  that  the  percentages  I  am  about  to 
reveal  will  change  significantly.  We  will  send  final  figures  to  the 
Committee  when  they  are  available.  Current  responses  exceed  800. 

We  have  found  that  almost  85  percent  of  the  businesses  surveyed 
have  been  able  to  obt€un  or  renew  their  liability  coverage.  A  full  15 
percent  have  been  unable  to  renew  or  obtain  needed  coverage. 

About  half  have  had  premium  increases  of  between  100  to  500 
percent.  Becuase  of  these  increases,  32  percent  have  had  lower 
profits.  Liability  coverage  presents  the  greatest  problem  (31  per- 
cent), followed  closely  by  product  liability  insurance  (22  percent) 
and  transportation  insurance  (15  percent). 

An  incredible  98  percent  believe  the  problem  will  get  worse,  and 
nearly  28  percent  have  already  contacted  their  state  insurance 
commissioner  about  their  problems.  Nearly  17  percent  are  now 
going  bare,  operating  their  businesses  without  any  liability  cover- 
age at  all. 

The  survey  continues  by  exploring  their  feelings  about  the  cur- 
rent state  of  the  civil  justice  system.  When  asked  why  the  member 
of  liability  suits  and  damage  awards  are  increasing,  34  percent  said 
the  civil  justice  system  encourages  frivolous  claims,  while  31  per- 
cent believe  that  liability  claims  are  now  based  on  the  ability  to 
pay,  not  on  wrongdoing.  98  percent  believe  the  size  of  awards  is  ex- 
cessive in  relation  to  the  economic  costs  arising  from  injury,  and  91 
percent  believe  the  number  and  outcome  of  claims  against  their 
business  is  unpredictable. 

The  final  question  we  asked  is  "Which  of  the  following  approach- 
es should  the  Chamber  of  Commerce  pursue  concerning  this  prob- 
lem?" The  answers  were:  25  percent  for  civil  justice  reform;  15.5 
percent  for  Federal  product  liability  legislation;  14.9  percent  for 
tort  reform;  12  percent  fcr  changes  in  insurance  laws  and  nearly  32 
percent  for  all  of  the  above.  Interestingly,  the  last  choice  was  no 
action,  and  not  one  person  checked  that  response. 

The  U.S.  Chamber  is  examining  several  proposals  suggested  by 
our  members.  They  include  (1)  uniform  standards  of  liability  for 
litigated  cases,  which  are  consistent  with  the  principle  that  those 
who  are  responsible  for  harm  to  the  person  or  property  of  another 
should,  to  the  extent  of  that  responsibility,  offset  the  Farm  they 
have  done;  (2)  a  reform  of  the  rules  of  damages,  particularly  as 
they  relate  to  non-economic  loss  and  punitive  damages;  (3)  reform 
of  the  rules  of  joint  and  several  liability,  contribution  and  claim  re- 
duction; (4)  provision  for  determination  of  technical  issues  by  in- 
creased reliance  on  independent  expert  bodies  rather  than  lay 
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Junes;  (5)  development  of  cost-effective  alternative  mechanisms  to 
replace  litigation  for  dispute  resolution;  and  finally,  reduction  of 
t^fl^nsaction  costs  by  regulating  contingent  legal  fees. 

My  State,  Massachusetts,  is  very  much  in  the  news  today.  If  you 
watched  Nightlme  last  night  you  saw  the  results  of  a  squeeze  on  a 
related  mdustry,  the  medical  profession.  Other  regulated  indus- 
tries have  similar  problems.  When  insurance  is  mandated,  such  as 
tor  the  handling  of  hazardous  materials,  but  is  available  only  at 
nigh  cost  or  not  available  at  all,  solutions  must  be  found. 

In  these  circumstances,  or  in  circumstances  where  the  national 
m^astructure  is  at  nsk,  statutory  solutions  seem  imperative.  Some 
sort  ot  reinsurance  program  may  be  necessary,  where  not  national 
goals  are  on  issue. 

I  thank  the  subcommittee  for  their  attention,  and  will  be  happy 
to  answer  any  questions  concerning  my  statement. 

Thank  you. 

[The  prepared  statement  and  attachments  to  Mr.  Shaine's  oral 
testimony  follow:] 

Prepared  Statement  of  Chamber  of  Commerce  of  ike  United  States 
I  am  Frances  Shaine,  chairman  of  SPM  Manufacturing  Corp.  in  Holvoke.  MA  I 
am  appewmg  on  behalf  of  the  U.S.  Chamber  of  Commerce,  the  World's  larglest  fed- 
eration of  buamess  companies,  chambers  of  commerce,  and  trade  and  professional 
associations.  I  am  a  member  of  the  U.S.  Chamber's  Board  of  Directors,  and  I  serve 
as  chairman  of  its  council  of  small  business  which  is  composed  of  small  business 
^^"o!''^*^^®^"^®"?^  small  business  policy  to  the  Chamber's  Board  of  Directors 
1  he  Chamber  appreciates  this  opportunity  to  present  its  views.  It  is  a  pleasure  for 
me  to  be  here. 

Not  long  ago,  I  read  a  column  in  "USA  Today,  by  Susan  Percy  of  Atlanta.  I  would 
lilte  to  share  a  portion  of  that  with  you.  I  know  of  no  better  way  to  express  the 
irony  and  frustration  of  today's  topic  than  thn)ugh  this  piece  of  satire 

Ms.  Percy  writes,  "Now  that  lawsuiting  has  become  a  national  pasttime,  here  are 
some  people  I  mtend  to  sue: 

"The  Haagen-Dazs  ice  cream  people,  who  make  the  chocolate<hocolate  chip 
flavor.  I  am  suing  to  recover  the  $52.45  I  paid  recently  for  a  black  wool  skirt.  After 
consuming  a  quart  of  their  ice  cream,  I  discovered  the  skirt  would  not  zip  or  button. 
Haagen-Dazs  is  clearly  negbgent;  no  warning  of  any  such  consequences  appeared  on 
the  carton.  I  am  asking  another  $182.50  to  cover  the  cost  of  the  shoes,  blouse  and 

^-^"^  i^?^  P  ^""^^        ^^<>^  for  pain  and  suffering. 

The  Atlanta  Humane  Society.  I  have  adooted  three  different  cats  from  these 
people,  and  each  one  of  them  has  developed  Heas.  I  am  pretty  sure  I  see  a  pattern.  I 
am  asking  $4,000  for  pest  control  services,  veterinarians^  fees  and  professional  clean- 
1  fo*"  suffering,  since  this  is  a  nonprofit  organization." 

While  these  are  humorous  and  exaggerated  examples  of  our  overly  litigious  socie- 
ty, these  anecdotes  emphasize  a  dangerous  crisis  that  is  threatening  the  economic 
well-being  of  our  country.  They  underscore  the  fact  that  we  are  faced  with  a  liabil- 
ity crisis  in  America. 

The  present  crunch  is  causing  severe  hardships  on  businesses,  professions,  and 
iriuniapal  and  local  governments. 

Many  underlymg  causes  have  contributed  to  the  present  situation  Everyone  is 
suing.  Judges  and  junes  appear*  to  be  overly  generous  to  plaintiffs.  Courts  are  bri^ad- 
ening  the  legal  doctrine  of  strict  liability,  so  that  businesses,  professional  people  and 
their  insurers  may  be  made  to  pay  for  mishape,  even  if  the  proof  of  fault  is  tenuous 

Although  other  factors  may  have  contributed  to  the  present  situation,  there  is  a 
concensus  that  the  insurance  crunch  is  merely  a  manifestation  of  a  greater  problem 
in  our  judicial  system.  The  number  of  lawsuits  in  recent  years  has  increased  almost 
geometrical  y  Between  1978  and  1983,  a  record  12  million  cases  were  filed.  Most 
cases  are  filed  m  State  courts.  However,  from  1940  to  1982,  civil  casea  in  Federal 
Courts  mcreased  sixfold  from  35,000  to  206,000.  Federal  product  liability  suits  more 
than  doubled  from  1978  to  1984.  In  1984,  there  was  one  private  civil  lawsuit  for 
every  16  Americans. 
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As  the  number  of  cases  filed  has  increased,  the  average  dollcu*  amount  of  settle- 
ments and  awards  has  increased  as  well.  In  1983,  there  were  360  personal  injury 
cases  with  awards  of  $1  million  or  more— this  is  13  times  as  many  as  in  1975.  The 
average  product  liabilitv  award  has  increased  from  $345,000  to  over  $1  million  in 
the  last  10  years^  and  the  average  medical  malpractice  award  approached  $950,000 
last  year. 

Not  only  is  the  present  tort  system  costly  to  producers  and  manufacturers,  it  is 
inefficient  as  well.  Studies  have  shown  that  lawyers  more  often  than  not  receive 
over  half  the  dollars  which  are  awarded  to  plaintifliB  in  these  cases.  A  Rand  Insti- 
tute study  has  shown  that  in  asbestos  litigation,  of  the  average  $101,000  a^ard  or 
settlement,  lawvers  received  $62,000. 

Aside  from  the  increasing  costs  of  litigation,  expanded  tort  doctrines  have  held 
defendant  corporations  liable  for  iiyuries  that  could  not  have  been  foreseen. 

The  doctrine  of  strict  liid>ilitv  is  expanding— and  industries  are  being  held  to 
higher  standards  of  care  than  that  of  the  reasonable  man.  This  is  a  result  of  the 
increased  complexity  of  society  and  the  belief  that  there  should  be  financial  redress 
for  all  injuries  regardless  of  reasonableness. 

You  have  probably  heani  about  the  overweight  man  with  a  history  of  coronary 
disease  who  suffered  a  heart  attack  while  trying  to  start  a  sears  lawn  mower.  He 
sued  Sears,  charging  that  too  much  fore  was  required  to  yank  the  mower's  pull 
rope.  The  jury  awarded  him  $1.2  million,  plus  damages  of  $550,000. 

This  notion  of  compensation  without  fault  encourages  actions  against  unidentified 
defendants  and  deep  pocket  defendants,  that  is,  businesses,  utilities,  and  cities  and 
counties  often  become  defendants  in  lawsuits  because  they  can  afford  to  pay  or  have 
insurance  rather  than  because  they  are  at  fault. 

Overall,  fault,  which  historically  has  beea  the  prerequisite  to  recovery  of  damages 
in  the  tort  s3^stem — is  no  longer  a  prerequisite.  More  and  more  often,  courts  and 
juries  have  been  permitted  to  speculate  how  the  redesign  of  a  product  or  the  use  of 
a  substitute  material  might  have  prevented  harm  or  ii^ury  to  a  plaintiff.  Unfortu- 
nately, such  decisions  often  fail  to  take  into  account  the  ramificatiomi  of  these  deci- 
sions and  to  consider  how  this  second-guessing  poses  potentially,  more  serious 
threats  to  the  consuming  public. 

The  number  of  defenses  against  liability  are  waning—being  replaced  by  a  concept 
of  absolute  liability.  These  unexpected  liabilities,  as  well  as  other  losses,  threaten 
the  ability  of  insurance  underwriters  to  provide  the  coverage  needed  in  all  lines  of 
insurance.  The  insurance  industry  understandably  is  avoiding  underwriting  risks 
that  it  cannot  identify. 

As  a  result,  liability  insurance  shortages  are  occurring  everywhere— from  the 
highly  publicized  medical  malpractice  insurance  of  phvsicians,  to  the  lack  of  liabil- 
ity coverage  for  municipalities,  to  the  small  business  that  is  being  forced  to  go  bare 
or  to  go  bankrupt. 

Not  only  is  tnere  a  shortage  in  the  availability  of  liability  insurance,  but  also 
there  are  significantly  incre^ed  commercial  and  professional  liability  insurance 
rates,  restrictions  in  coverage,  and  denials  or  cancellations  of  liability  insurance. 

In  1984  insurance  companies  paid  out  $1.18  in  losses  for  every  $1  paid  in  insur- 
ance premiums.  In  1984  property  and  casualty  insurers  had  $21  billion  in  underwrit- 
ing losses  and  $3.8  billion  in  net  losses—the  Hrst  net  losses  since  1906,  the  year  of 
the  San  Francisco  earthquake. 

And  there  is  not  much  hope  on  the  horizon— indications  now  are  that  the  demand 
for  coverage  in  1985  will  exceed  the  insurance  industry's  capacity  to  provide  cover- 
age by  $7  billion.  The  shortfall  may  go  as  high  as  $62  billion  by  1987,  according  to 
some  experts. 

Present  troubles  also  have  been  exacerbated  by  practices  within  the  industry. 
X  ac^w^  ;.ompetition  in  the  late  1970*8  led  to  the  issuance  of  imprudent  policies  at  low 
premiums.  When  interest  rates  were  high,  premiums  were  invested.  However,  in 
1984,  interest  rates  collapsed,  just  as  underwriting  losses  swelled. 

Also,  insurance  regulators  question  insurance  companies  if  they  write  additional 
business  when  the  ratio  for  premiums  to  surplus  funds  needed  to  satisfy  claims  ex- 
ceeds three  to  one.  Tliis  causes  an  insurer  to  abandon  some  clients  to  reserve  its 
capacity  for  its  best  risks— thus,  an  availability  shortage  is  created. 

Because  of  recent  premium  increases,  more  selective  underwriting,  and  some  cov- 
erage limitations,  insurance  companies  are  anticipating  improvements.  However, 
the  market  will  remain  very  tight  until  fundamental  and  far-reaching  changes  are 
made. 

In  the  shdH  run,  positive  actions  can  be  taken.  The  business  owner  can  reassess 
his  current  insurance  coverage — considering  higher  deductibles,  going  bare  in  cer- 
tain areas,  and  improving  his  risk  management.  The  small  business  owner  also  c 
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cor^BOlidate  brokerage,  maintain  a  good  underwriter,  or  shop  around.  In  addition,  he 
can  consider  buying  insurance  through  a  trade  or  professional  association  or  by  join- 
ing a  cooperative. 

Like  Band-Aid«»  such  stop  gap  efforts  will  give  only  temporary  relief.  For  long- 
term  relief,  m^jor  surgery  may  be  in  order.  Some  States,  such  as  Montana  and  Cali- 
fornia, alraady  have  placed  caps  on  the  amount  of  punitive  damages  that  may  be 
awarded  for  pain  and  suffering.  Nine  states  thus  far  have  enacted  laws  setting 
limits  on  awards  in  medical  malpractice  suits.  Recently,  the  United  States  Supreme 
Court  dismissed  a  challenge  to  a  California  State  law  that  limits  the  fees  lawyers 
may  collect  in  medical  malpractice  cases.  Similar  measures  should  be  considered  by 
other  States. 

At  the  October  1985  meeting  of  the  U.S.  Chamber's  Council  of  Small  Business,  the 
Council  members  recommended  that  the  liability  insurance  developments  merited 
the  U.S.  Chamber's  attention.  The  members  of  the  Council  also  believed  that  the 
civil  court  system  was  out  of  control  and  was  a  me^or  contributing  factor  to  the  in- 
creased expense  and  decreased  availability  of  liability  insurance. 

Their  concerns  were  discussed  at  the  November  1985  meeting  of  the  U.S.  Cham- 
ber's Board  of  Directors.  The  Board  directed  that  a  Blue  Ribbon  Civil  Justice  Action 
Group  be  formed  to  encourage  changes  in  the  civil  justice  system,  and  that  the 
Chamber  use  all  its  communication*  resources— television,  radio,  and  print  media— 
to  publicize  information  about  this  situation.  I  have  included  at  the  end  of  my  testi- 
mony a  complete  list  of  activities  the  Chamber  has  undertaken. 

The  Chamber  has  undertaken  a  survey  of  its  members  to  determine  the  impact  of 
higher  premiums  end,  in  some  cases  lower  coverage  of  their  liability  insurance  poli- 
cies. I  am  pleased  to  be  able  to  share— for  the  first  time  publiclv— these  survey  re- 
sults. I  also  should  add  that  this  survey  is  an  ongoing  process,  and  additional  re- 
sponses are  anticipated,  but  we  do  not  anticipate  the  frndings  will  change  signifi- 
cantly. A  copy  of  our  survey  is  attached. 

We  have  found  that  almost  83  percent  of  the  businesses  surveyed  have  been  able 
to  obtain  or  renew  their  liability  coverage.  Only  14  percent  have  been  unable  to 
renew  or  obtain  needed  coverage.  Nearly  3  percent  did  not  respond.  Over  40  percent 
have  had  premium  increases  of  between  100  to  500  percent,  while  nearly  10  percent 
had  increases  of  over  500  percent.  Because  of  there  increases,  20  percent  have  had 
lower  profits  and  17  percent  have  raised  the  price  of  their  goods  or  services. 

General  liability  coverage  presents  the  greatest  problem,  60  percent,  followed 
closely  by  oroduct.  40  percent;  officer  and  director,  31  percent;  and  transportation  30 
percent.  Nearly  35  percent  are  considering  going  bare— operating  their  businesses 
without  any  liability  coverage  at  all. 

Unfortunately,  an  incredible  95  percent  believe  the  problem  will  get  worse.  Only 
14  percent  have  contacted  their  State  insurance  commissioner  about  their  problems. 

The  survey  continues  by  exploring  opinions  on  the  current  state  of  the  civil  jus- 
tice system.  When  asked  why  the  number  of  liability  suits  and  damage  awards  is 
increasing,  93  percent  said  the  civil  justice  system  encourages  frivolous  claims, 
while  84  percent  believe  that  liability  is  based  on  the  ability  to  pay,  not  on  wrongdo- 
ing. Ninety-six  percent  believe  the  size  of  awards  is  excessive  in  relation  to  the  eco- 
nomic costs  arising  from  irgury,  and  90  percent  believe  the  number  of  and  outcome 
of  claims  against  their  business  are  unpredictable. 

The  final  question  we  asked  is  wWch  of  the  following  approaches  should  the 
Chamber  of  Commerce  pursue  concerning  this  problem?  The  answers  were:  39  per- 
cent for  civil  justice  reform;  63  percent  for  Federal  product  liability  legislation;  23 
percent  for  tort  reform;  42  percent  for  changes  in  insurance  laws;  and,  nearly  48 
percent  for  all  of  the  above.  Interestingly,  the  last  choice  was  no  action  and  only  one 
person  checked  that  response. 

These  survey  findings  confirm  in  greater  detail  the  recommendations  from  the 
State  meetings  preceding  the  White  House  Conference  on  Small  Business.  Two  of 
the  three  leading  recommendations  concern  this  issue.  The  number  one  recommen- 
dation of  the  first  27  State  meetings  is  tort  reform,  and  produv^t  liability  reform  is 
the  third  leading  recommendation. 

We  also  must  reemphasize  the  need  to  enact  Federal  product  liability  legislation. 
With  the  present  patchwork  of  laws,  manufacturers  and  retailers  are  unable  to 
comply  with  the  conflicting  standards  that  the  States  impose.  One  uniform  Federal 
product  liability  law  woula  end  our  lottery  system  of  justice,  where  a  plaintiff  may 
recover  an  enormous  sum  for  damages  in  one  State,  while  a  similar  claimant  in  an- 
other State  receives  no  compensation.  We  must  remedy  a  system  which  does  not 
promote  safety  but  instead  redistributes  enormous  sums  of  money  to  attorneys  who 
perpetuate  this  system. 
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Also,  in  the  area  of  environmental  liability,  the  Federal  Government  has  expand- 
ed significantly  its  regulation  of  business  activities  for  the  purported  purpose  of  en- 
vironmental protection.  However,  these  laws  and  regulations  have  effected  protract- 
ed and  costly  litigation.  For  example,  under  current  law,  Superfund  liability  is  ret- 
roactive and  open-ended. 

Finally,  the  business  community  is  showing  an  increasing  interest  in  the  medical 
professional  liability  problem.  Escalating  numbers  of  claims  and  increases  in  the 
size  of  settlements  and  awards  are  pushing  up  health  care  costs  and  causing 
changes  in  the  practice  patterns  of  physicians.  The  chtuigcs  ultimately  affect  socie- 
ty-at-large  as  higher  costs  are  passed  on  in  the  form  of  higher  fees  and  hecdth  insur- 
ance premiums.  The  fact  that  medical  professional  liabUity  problems  are  causing 
health  care  costs  to  rise  is  even  more  significant  given  the  intensive  efforts  in  the 
public  and  private  sectors  to  contain  health  care  costs. 

Employers  are,  of  course,  well  aware  of  the  impact  of  rising  expenses  of  employee 
group  health  care  plans  on  their  costs  of  doing  business,  and  thus,  ultimately  on 
their  ability  to  compete.  On  the  other  hand,  most  employers  may  not  be  aware  of 
the  impact  of  medical  professional  liability  on  those  health  plan  costs.  In  1983,  em- 
ployers paid  $65.3  billion  in  health  insurance  premiums  for  their  employees. 

The  impact  of  medical  professional  liability  on  these  premiums,  while  difHcult  to 
measure  precisely,  is  significant.  Estimates  of  the  impact  range  ^m  $2  billion  to  as 
high  as  $14  billion  or  higher.  Thus,  a  significant  percentage  of  the  employer's  health 
insurance  premium  may  be  attributable  to  defensive  medicine,  i.e.,  the  ordering  of 
additional  tests  and  treatment  procedures  as  a  response  to  the  increased  risk  of  a 
professional  liability  claim,  and  increased  professional  liability  insurance  costs. 

We  must  search  for  refozms  sufficient  to  reverse  the  trend  of  increasing  litigation 
and  to  solv<»  the  pressing  liability  problems  that  were  not  anticipated. 

We  must  u^nsider  the  many  variations  of  alternative  dispute  resolution— arbitra- 
tion, and  mediation—all  methods  that  seek  to  avoid  crowded  court  dockets,  higher 
legal  fees,  and  liability  premiums. 

Alternative  dispute  resolution  has  become  increasingly  more  popular.  Nine  States 
currently  use  arbitration  for  resolving  disputes. 

I  have  outlined  certain  broad  areas  in  which  civil  justice  reform  is  appropriate. 
Undoubtedly,  if  Congress  and  the  State  legislatures  would  address  these  issues, 
there  would  be  a  positive  effect  on  the  ability  of  businesses  to  obtain  insurance  and/ 
c    ^^ain  insurance  at  affordable  rates. 

Thifc  not  to  imply,  however,  that  other  remedies  should  not  be  explored.  We 
must  depend  on  State  regulations  to  guarantee  that  insurance  policies  are  firm  and 
to  soften  the  harsh  cyclical  nature  of  the  insurance  underwriting  business,  without 
imposing  undue  burdens  on  the  insurance  industry.  Similarly,  we  must  make  efforts 
to  assist  the  underwriters  in  identifying  groups  that  may  be  covered  appropriately 
on  a  group  basis.  Finally,  we  must  assist  business  in  its  time  of  great  need,  to 
expand  its  search  for  insurance  coverage  at  affordable  rates. 

Thank  you  for  the  consideration  of  our  views.  I  will  tx*.  happy  to  respond  to  any 
questions. 
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ATTACHhJENT 

U«S,  CHAMBER  ACTIVITIES  TO  DATE 

0    August  2Ath  -  "It's  Your  Businesr"  program  on  the  "crowded 
courts. 

0    September,  1985  -  Nation's  Business  poll  on  "medical 

malpractice  refomT"^ 
0    October  3rd  -  Council  of  Small  Puslness  meets  and  recommends  the 

formation  of  an  "Emergency  Task  Force  on  the  Liability  Crisis." 
0    October  2Ath  -  "Ztoergency  Task  Force  on  the  Uablllty  Crisis"  meets 

and  makes  recommendations  to  the  Board  of  Directors. 
0    November,  1965  -  Business  Advocate  cover  story  on  the  "liability 

crisis. 

0    November  13th  -  Board  of  Directors  recommends  the  establishment  of  a 

Civil  Justice  Action  Group"  and  "public  awareness"  campaign. 
0    November  I5th  -  Association  executives  neet  with  Chamber  staff  to 

promote  association  participation  In  future  activities. 
0    November  iBth  -  "Nation's  Business  Today"  features  interviews  with 

business  executives. 
0    November  2Ath  -  "It's  Your  Business"  program  on  "medical 

malpractice  liability." 
0    November  26th  -  Chamber  hosts  an  association  briefing  on  the 

"liability  crisis." 
0    Decenber,  1965  -  "Small  Business  Journal"  television  program  features 

a  commentary  on  the  "liability  crisis." 
0    December  1st  -  "It's  Your  Business"  program  on  "product  liability." 
0    December  5rd  -  Government  ^nd  Regulatory  Affairs  Committee  addresses 

the  product  liability  Issue. 
0    December  3rd  -  Chamber  testifies  before  the  Senate  Commerce 

Subcommittee  on  Business,  Trade  and  Tourism, 
o    December  16th  -  "Steering  Committee  on  the  Liability  Crisis"  holds 

Its  first  meeting. 
0    December  17th  -  "Ask  Washington"  program  on  the  "liability  crisis." 
0    December  17th  -  Chamber  hosts  a  Washington  corporate  representatives 

briefing  on  the  "liability  crisis." 
0    January >  1986  -  Combined  meeting  of  Washington  corporate  and  trade 

association  representatives, 
o    January  23,  1986  -  Chamber  regional  conferences  on  the  "liability 

crisis." 

o    January  28,  1986  -  "Steering  Committee  on  the  Liability  Crisis"  holds 

Its  second  meeting, 
o    February,  1986  -  Nation's  Business  cover  story  on  the  "liability 

crisis." 

PENDING  U.S.  CHAMBER  ACTIVITIES 

o    February,  1986  -  "Civil  Justice  Action  Group"  to  be  selected. 

o    April  30-May  1,  1986  -  Chamber  co-sponsorshlp  of  a  "National 
Symposium  on  Civil  Justice  Issues,"  in  cooperation  with  Fordhan 
University  Lav  School  and  the  Insurance  Information  In:::ltute. 
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TheUS 
Chamber's 
National 
Clearinghouse 
on  the 


(Reipontet  to  this  vvrvcy  win  He  utt.i  only  In  tgrregate.) 

1.  What  IB  your  bualner)  or  profei«lon?_  

2.  How  ■•ny  people  do  you  taploy?   


Hbto  you  you  be«!^  able  to  rencv/obttln  the  lltblllty  Insurance  you  need? 
83. H  Te«  1».1X  No 


A,    If  y?a  have  your  prealuM  rlaen  by? 

23. IX  10  -  SOX 
17. 5X  51  -  lOOX 


41. 4X  101  -  500X 
9.9X  More  than  SOOX 


What  affect  haa  thla  Increaae  had.  If  any,  on  your  bualneaa  or 
profesilonf     Lowered  profl..!  20. 5X;  iuiaed  Prlcea;  16. 7X;  Nona;  5.2X 

What  ty?ea  of  liability  coverai  ,  If  any,  preaent  probleu  to  you?  (Check 
all  that  apply.) 

60. 3X  General  (Caaualty)  29. 6X  Tranaportatlon 

14. 7X  aivlronaental  (Including  hazardoua  waate)  30.8X  Offlceri  and  Director! 

13. 2X  Profeaalonal  (Architects,  Eoslneers,  CPA's  etc.)    40. 7X  Product 
7. OX  Medical  Malpractice  10. 4X  Other  (pleaae  specify) 

Do  you  aee  the  problea,  If  any,  fettlng  better  or  worse  for  you? 

2. OX  Better  95X   Worae  3.5X  (No  response) 

What  altematlvea  If  any  are  you  puraulng?    (Check  all  that  apply.) 


24. IX  Drop    ^  producta  or  aervlcea 
47 . 3X  Paying  higher  prealuaa/ralalng 

prlcea  accordingly 
3.3X  Other  (pleaae  specify) 

Have  you  contacted  your  atate  Inaurance  c^^ 
14. 5X  ^ea  48. 2X  No 


20. 3X  Self  Inaurance 

1'>,3X  Cloalng  your  business 

35. 5X  Going  Bare 


oner  about  this  Isaue? 


10.  In  your  opinion,  why  are  the  nuaber  of  liability  aults  and  danage  awards 
Increasing?    (Check  all  t^at  apply.) 

4.2X  Profeaalonal  and  business  conunltles  sre  less  coapetent 
93. 2X  The  civil  Justice  syste*  encourages  frivolous  claims 
84. 5X  Liability  la  baaed  on  ability  to  pay,  not  wrongdoing 
60. OX  Conauaera  have  unrealistic  expectations 
28.lt  Other  (pleese  specify) 


161 5  H  Street,  N  W    Washington.  D  C  20062    (202)  463-5528 
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11.  In  relttlOD  to  economic  cottt  arUlat  fro.  Injury,  the  .ite  of  award,  is; 

too  loir  1.5X  .bout  right         96. OX  excessive 

12.  TTte  nu«b«  «nd  outco«e  of  liability  cl.iw  .g.iMt  your  bu.iness  or  profession  is; 

^  predictsble  unpredictable 

^i'^rZ^         folloirliis  .pprosches.  if  «ny.  to  this  liability  proble.  should  the 
U.S.  Chamber  of  Co«ierce  pursue?  (Check  sll  that  apply.)        P^""*^"  •^O"^'^ 

|f4|           J;*""  Pedersl  product  liability  refo« 

2L«  Tort  refor-  42aX  Oanges  in  insur«ice  Is/ 

^  *7.6X  All  of  the  Above 
 ^  »BX  Other  (please  specify) 


NAME:   

OOMPANYt  _ 
ADDRESS  I  _ 
TELEPHONE: 


RBXTON  SURVEY  TO:    LIABIUTY  (JIISIS  PROJECT 

BGP  DEPT. /U.S.  CHAMBER  OP  COMKERCE 

1615  H  STREET.  N.W. /WASHINGTON.  D.C.  20062 
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Mr.  Florio.  Thank  you  very  much. 

Let  me  express  the  committee's  appreciation  to  all  of  the  wit- 
nesses. I  would  like  to  ask  a  few  questions,  perhaps  the  flrst  ques- 
tion to  the  two  representatives  from  the  insurance  agents'  organi- 
zations. 

First  of  all,  I  am  pleased  that  you  are  as  confused  as  we  are 
about  what  the  statistical  information  means  in  terms  of  evaluat- 
ing overall  profltability  in  the  industry.  One  thing  that  seems  to 
particularly  be  wisdom  around  here  in  the  last  few  years  is  that 
the  market  is  actually  the  determiner  of  value.  How  is  it,  there- 
fore, that  you  can  justify  or  explain  to  us  how  insurance  stocks  are 
at  the  very  high  level  in  an  industry  that  apparently  is  not  sup- 
posed to  be  doing  very  well. 

Is  there  some  sense — something  we  are  missing  that  the  market 
is  picking  up;  that  justifies  the  high  value  of  insurance  stocks  or 
the  stock  market  today? 

Mr.  Rue.  Well,  Mr.  Chairman,  I  won't  purport  to  be  any  kind  of 
guru  on  the  stock  market,  but  I  would  think  that  the  possibility 
that  insurance  companies,  with  these  rate  increases,  that  the  po- 
tential does  exist  for  improvement  in  profitability  of  companies, 
ard  people  that  buy  these  stocks  may,  in  fact,  be  sensing  that, 
before  it  actually  happens. 

Mr.  Florio.  Can  you  share  with  us  any  observations  you  may 
have  as  to  what  we  can  foresee  that  will  improve  profitability  in 
the  insurance  Industry  that  is  not  the  case  now? 

Mr.  RuK.  Well,  certainly  our  business  is  a  very  cyclical  business, 
as  you  know,  and  in  the  time  that  I  have  been  in  this  business,  I 
have  been  through  a  few  of  these  up  and  down  cycles  where  prices 
were  very  low,  and  subsequently  went  up  again,  and  I  would  be- 
lieve that  with  the  rise  in  pr;ces;  that  we  are  going  to  see  a  return 
to  profitability  in  companies  and  also  I  believe  a  return  to  stability 
in  the  marketplace. 

Mr.  Fu>iuo.  Would  that  dictate  that  perhaps  the  last  item  on  the 
questionnaire  which  no  one  said,  don  t  do  anything,  might  have 
been  the  approach  that  should  have  been  followed? 

Mr.  Rue.  Well,  no,  I  would  say  notwithstanding  that,  I  believe 
that  there  are  certain  problems  that  I  stated  in  my  testimony  that 
do  have  to  be  addressed;  that  is,  tort  reform,  areas  of  the  buper- 
fund,  and  Federal  requirements  for  limits  of  financial  responsibil- 
ity. 

I  believe  these  are  things  that  are  certainly  going  to  have  to  be 
addressed  in  the  long  run  in  order  to  at  least  provide  ^or  affordabil- 
ity  in  certain  areas  of  insurance. 

Mr.  Bailey.  I  think  I  might  add  the  marketplace  anticipated  that 
many  of  these  reforms  in  the  tort  system  and  in  the  learning  proc- 
ess of  the  companies  in  the  pricing  of  their  pr^-ducts  may  improve 
the  overall  situation  of  profitability  as  well  as  the  fact  that  the  in- 
surance companies  themselves  are  dealing  in  other  areas  outside  of 
insurance  today  which  offers  profitability  to  them  in  many  of  the 
instances  where  the  prices  of  their  stocks  have  increased.  It  is  also 
those  companies  who  are  heavily  involved  in  the  areas  like  health 
insurance,  which  up  to  this  point  have  been  really  profitable  for 
them. 
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Mr- FloRio.  One  more  question  for  the  two  of  you,  the  discussion 
that  Mr.  Lent  had  with  one  of  the  previous  witnesses  about  the 
antitrust  exemption,  do  either  of  you  have  any  sense  that  no  one  is 
asldng  the  question  as  to  why  the  antitrust  exemptic/n  should  exist 
in  this  clearlv  interstate  business  when  al)  other  aspects  of  busi- 
ness operated,  no  one  asks  why  someone  should  have  an  antitrust 
exemption? 

Here  the  thrust  of  the  questions  are  why  should  we  even  consid- 
er removing  the  antitrust  exemption  when  it  is  clear  that  is  the  ex- 
ception to  the  rule?  Have  you  thought  through  or  is  there  anyone 
that  thought  through  any  benefits  that  could  be  derived  by  the  in- 
surance industry  from  removing  the  exemption  so  as  to  allow  for  a 
higher  d^ee  of  competition  to  allow  the  marketplace  forces  to  op- 
erate  in  a  more  effective  way? 

Mr.  Bailey.  Well,  I  think  that  the  recent  down  cycle  of  the 
market  doesn't  give  a  lot  of  credibility  to  the  idea  of  more  competi- 
tiveness m  the  marketplace.  I  think  perhaps  it  has  been  too  much 
competitiveness  in  the  marketplace  recently.  But  I  think  that  the 
protection  of  the  insurance  industry  gets  or  allows  them  to  get  to- 
gether and  to  poll  their  knowledge  and  pool  underwriting  results, 
which  should  in  effect  give  them  greater  credibility  for  the  indus- 
try to  price  their  products. 

They  are  still  at  liberty  to  price  their  products  as  they  see  fit 
and  by  individual  companies— but  it  does  give  a  pooling  of  this  idea 
of  large  numbers,  and  what  large  numbers  tells  us  as  far  as  the 
abihty  to  forecast  what  the  premiums  should  be. 

Mr.  Florid.  That  this  is  the  very  opposite  of  the  experience  we 
are  havmg  now.  We  don't  have  that.  The  insurance  industry  is 
sayinjg  that  it  has  no  capability  of  making  those  determinations, 
notwithstandmg  their  unique  capability  to  share  information  be- 
tween potential  competitors. 

Mr.  Bailey.  We  have  not  been  totally  pleased  with  the  sharing  of 
statistics  either,  but  we  think  that  that  potential  is  there. 

Mr.  Florid.  Mr.  Satageg,  on  the  commercial  insurance  movement 
in  the  last  couple  of  years,  many  States  have  totally  deregulated— 
the  rationale,  of  course,  being  that  unlike  insurance  with  an  indi- 
vidual, ynth  an  insurance  company  and  a  business,  the  theory  was 
that  arm  s  length  negotiation  can  take  place,  and  there  is  relative- 
ly equal  bargaining  capabilitv.  That  may  be  the  case  when  you  are 
talking  about  IBM  or  AT&T,  but  do  your  companies  have  some 
question  about  the  legitimacy  of  the  basic  assumptions  of  equal 
bargaining  capability  between  insurance  companies  and  particular- 
ly small  businesses  that  have  justified  deregulation  in  the  area  of 
commercial  insurance? 

Mr.  Satagaj.  Well,  we  are  certainly  not  dealing  on  an  even  play- 
ing field  in  our  negotiationp  with  insurance  companies.  The  results 
show  that  what  is  happening  is  simply  you  find  you  are  going  to  an 
insurance  company,  they  inform  vou  what  next  year's  premium  is 
gomg  to  be  and  that  is  the  end  of  the  subject;  case  closed.  So  there 
18  no  real  negotiation— if  regulation  is  giving  us  a  competitive  edge, 
we  don't  see  it  at  this  time. 

There  is  simply  nobody  there.  There  is  no  second  option  to  it. 
That  is  really  the  answer  at  this  point.  We  are  not  gaining  any- 
thing from  it. 
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Mr.  Florio.  We  have  a  copy  of  the  Chamber  of  Commerce's  state- 
ment before  the  Senate,  December  3,  1985.  There  is  a  suggestion 
about  considering  reinsurance  options  that  would  allow  the  Federal 
Government  to  assume  certain  risk,  promote  self-help  plans.  These 
are  suggestions  for  the  Federal  Government.  Improve  company  risk 
management.  I  know,  I  didn't  hear  today.  You  are  talking  about 
Federal  reinsurance  options. 

Is  that  something  that  has  been  thought  through  again  or  do  you 
continue  to  feel  that  reinsurance — Federal  actions  in  the  area  of 
reinsurance  should  be  desirable. 

Ms.  Shaine.  Congressman,  I  did  mention  that  certainly  where 
national  goals  are  involved,  that  the  subject  of  Federal  reinsurance 
need  to  be  addressed,  and  it  seems  to  me  that  as  a  result  of  our 
further  deliberations,  you  may  find  that  there  are  other  areas 
which  that  should  be  addressed,  and  all  of  those  matters  are  still 
under  consideration  at  the  chamber. 

Mr.  Florio.  On  the  Federal  Reinsurance  Program  provisions  or 
options  that  you  suggest,  would  any  of  them  be  those  that  Mr. 
Hunter  and  Mr.  Nader  suggested  to  us  at  our  last  hearing? 

Ms.  Shaine.  I  haven't  read  their  testimony,  so  I  can't  really  com- 
ment on  that. 

Mr.  Lent.  I  might  just  suggest  that  the  Chamber  of  Commerce 
might  have  dropped  that  Federal  Grovemment  reinsurance  idea  in 
view  of  what  is  happening  with  our  budget,  Gramm-Rudman  and 
so  forth.  The  experience  at  the  Federal  level  in  selling  insurance 
and  handling  insurance  at  least  in  flood  and  crime  and  crop  insur- 
ance, was  that  the  Federal  Government  took  a  bath.  So  I  don't 
think  there  are  going  to  be  too  many  Members  of  Congress  who  are 
going  to  jump  at  the  idea  of  taking  on  what  Lloyd's  of  London  has 
run  away  from;  namely,  getting  into  the  reinsurance  business 
which  seems  to  be  kind  of  tricky  business  and  one  in  which  losses 
are  very  much  on  the  horizon. 

I  would  like  to  ask  Mr.  Satagaj,  in  testimonsr  that  Mr.  Rue  sub- 
mitted to  this  committee,  he  says  that  the  PIA  is  working  with  the 
National  Association  of  Insurance  Commissioners,  individual  com- 
panies trade  associations  and  State  legislators  to  resolve  these 
problems  of  affordability  and  availability.  He  says,  further,  that 
"resolution  should  be  achieved  by  the  end  of  the  State's  1986  legis- 
lative session." 

There  are  also,  as  we  know,  numerous— I  know  in  New  York 
State,  my  State,  many  commissions  and  committees  are  examining 
this  issue.  In  your  opinion,  what  progress  is  being  made  at  the 
State  level? 

You  can  report  to  us  on  addressing  these  afTordability  and  avail- 
ability problems. 

Mr.  Satagaj.  Short  term  we  are  seeing  some  results.  I  forget  the 
correct  terminology,  assigned  risk  pools  are  helping,  MFA.  We  are 
getting  short-term  results  in  working  on  State-by-State  basis.  I 
think  the  process,  if  you  are  involved  wiih  any  national  reform 
that  takes  place  at  the  State  level,  is  even  much  slower  than  deal- 
ing with  the  Congress  and  getting  some  results,  because  you  are 
working  with  50  States  agreeing  on  some  plan,  so  the  progress  is 
slow. 
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We  are  doing  it.  It  is  progress,  but  for  somebody  who  has  insur- 
ance premium  problems  coming  up  today,  telling  them  wait  for 
next  year  or  next  year's  legislature,  we  are  going  to  have  the  prob- 
lem solved  isn't  a  good  solution.  Take  the  local  area,  the  Virginia 
legislature  is  out  of  session  or  going  out  of  session  shortly,  so  you 
are  not  going  to  get  a  solution. 

Yes,  we  are  working.  Everyone  is  working,  but  it  is  slow. 

Mr.  Lent.  Mr.  Bailey,  you  make  the  point  that  your  association's 
president,  Mr.  Taylor,  said  that  underwriters  are  trying  in  most 
cases  to  find  a  way  to  get  out  of  writing  a  new  piece  of  business.  If 
an  insurance  company  can  make  a  profit  selling  a  specific  type  of 
insurance,  why  would  it  not  be  willing  to  sell  that  insurance? 

Mr.  Bailey.  Well,  I  think  the  obvious  answer  is  that  it  would  be 
willing  to  sell  that  insurance  if  it  can  make  a  profit  on  that  line  of 
insurance. 

The  problem  is  that  the  companies  have  tightened  all  of  their 
underwriting.  It  is  something  that  has  invaded  the  entire  area  of 
underwriting.  We  seem  to  talk  always  in  terms  of  difficulty  to 
place  liability  risk.  But  in  truth  and  in  fact  each  day  we  are  con- 
fronted with  the  renewal  of  across-the-board  accounts,  both  proper- 
ty irisurance,  the  liability  insurance,  the  fleet  insurance. 

The  problem  that  has  been  created  for  the  insurance  industry 
partly  by  their  own  doing  is  such  that  their  underwriting  all  the 
time  in  a  verv  difficult  way.  They  are  trying,  it  seems  to  us,  many 
times  to  find  reasons  not  to  renew  and  account  rather  than  to 
renew  that  account. 

You  have  to  also  understand  that  in  the — for  exaniple,  as  these 
conipanies  work  so  hard  to  protect  their  ratings  in  Best's  Guide, 
which  everyone  looks  to  as  a  company's  rating.  They  work  so  hard 
to  protect  those  ratings.  You  know  there  is  a  proscribed  formula 
they  should  not  write  about  more  than  two  times  premium  to  sur- 
plus. That  is  a  rather  strange  type  of  thing  because  when  the 
market  was  soft,  and  the  rates  were  extremely  low,  they  could 
assume  much,  much  greater  risk  for  much  less  premium.  And  yet 
that  was  all  right. 

The  ratio  to  surplus,  today,  when  they  are  trying  to  get  the  pre- 
mium back  up  to  where  they  should  be,  or  where  they  say  they 
should  be  for  risk,  that  they  are  insuring,  this  causes  them  to  have 
to  cut  down  on  the  amount  of  risk  thai  they  are  assuming  the 
physical  numbe.'  of  accounts  that  they  are  renewing. 

So  it  becomes  a  very  difficult  matter  which  we  deal  with  in  every 
area  of  insurance,  not  just  in  the  liability  area. 

Mr.  Coats.  Mr.  Bailey,  isn't  it  also  true  that  even  though  there 
are  lines  of  insurance,  that  insurance  companies  would  like  to 
write  today,  that  there  is  a  Cc^pacity  problem  in  the  industry,  lack 
of  adequate  reinsurance,  and  the  need  to,  in  some  cases,  get  re- 
serves and  ratios  in  better  balance?  But  isn't  that  capacity  problem 
preventing  some  insurance  firms  froili  writing? 

Mr.  Bailey.  Yes. 

Mr.  Coats.  Coverage  that  otherwise  would  be  profitable? 
Mr.  Bailey.  Yes,  that  is  true. 

Mr.  Fu)Rio.  I  forget  who  it  was  that  made  reference  to  merger 
policy  on  acquisitions,  presumably  in  the  context  of  insurance  com- 
panies in  their  capacity  as  financial  institutions  becoming  involved. 


M2 


ERIC 


440 


Is  it  the  case  that  financing  such  an  endeavor--does  that  detract 
from  the  capability  of  having  the  reserves  the  gentlemein  from  In- 
diana talked  about,  because  you  have  got  your  money  into  invest- 
menU  and  therefore  you  can't  have  the  reserves  needed,  surplus 
needed  for  premiums. 

Is  there  an^  correlation  or  relationship  between  participation  or 
involvement  m  acquisitions  or  investment  decisions,  and  therefore 
reduction  of  the  capacity  to  become  involved  in  insurance. 

Mr.  Bailey.  Mr.  Chairman,  I  really  can't  answer  that  because  I 
don't  know.  I  suspect  that  generally,  so  long  as  these  investment 
opportunities  continue  to  constitute  the  asset  value  of  that  compa- 
ny, it  shouldn't  terribly  affect  their  capacity  to  write  business. 

But  I  honestly  do  not  know  the  answer. 

Mr.  C!oATS.  My  ofT-the-ci^  response  to  that  would  be  that  unless 
the  insurance  company  that  is  buying  out  anoth<;r  company  is 
buying  a  financially  solid  company,  that  is  not  gomg  to  happen. 
They  are  not  going  to  merge  with  or  buy  an  insurance  company 
that  is  in  worse  shape  than  they  are  or  that  has  a  lower  reserve  or 
less  capacity  and  put  them  in  a  more  disadvantageous  position. 

The  goal  of  the  merger  ought  to  be  to  increase  capacity,  to  in- 
crease the  ability  to  write  more  insurance,  to  write  better  coverage. 
I  can  foresee  a  situation  where  perhaps  on  short-term  situations 
you  might  be  willing  to  weaken  your  reserves  somewhat  in  order  to 
expand  your  future  coverage,  but  in  most  cases,  I  woidd  think  a 
prudent  investment  would  dictate  that  those  are  the  very  first 
thing  you  look  at,  and  that  in  most  cases  you  do  make  that  acquisi- 
tion in  order  to  expand  your  ability. 

Mr.  Tauzik.  Mr.  Chairman,  I  was  speakii^  to  a  Texaco  official 
the  other  day  and  asked  him  if  he  thought  that  iiyury  award  had 
gotten  excessive  lately,  and  they  had  a  rather  strong  opinion  on 
that  subiect. 

I  think,  however,  the  incident  most  recently  that  sort  of  empha- 
sizes the  problems  we  are  getting  into  in  this  area,  involved  the 
visit  I  had  from  a  representative  of  the  American  Medical  Associa- 
tion, who  often  comes  to  see  me  because  of  our  committee's  juris- 
diction in  that  area,  to  discuss  issues.  Please  don't,  as  a  govern- 
ment, start  legislating  and  limiting  doctors'  fees  in  this  country. 
But  this  was  a  peculiar  visit  because  the  representative  was  in  to 
see  me  about  cosponsoring  a  piece  of  legislation  to  limit  attorney 
fees  in  malpractice  cases,  which  I  think  sort  of  amplified  the 
manner  in  which  we  are  not  only  getting  into  this  problem,  but  ap- 
proaching it. 

The  Chamber  of  Commerce  is  here  testifying  about  a  survey,  aw- 
fully interesting  result  with  reference  to  businesses  belonging  to 
the  chamber,  and,  Mr.  Satagaj,  with  reference  to  small  business 
problems  with  insurance,  it  occurred  to  me  the  chamber— most 
small  business  groups  also  represent  small  businesses  that  include 
insurance  companies,  and  big  businesses.  Including  insurance  com- 
panies and  attorney  firms,  so  that  some  of  the  players  witMn  that 
area  that  impact  upon  the  problems  associated  with  the  area,  and 
also  members  of  your  association  which  make  it  very  interesting  to 
see  some  of  your  recommendations. 

Congress  is  looking  at  limitation  of  liability  statutes.  Right  now 
in  Merchant  Marine  and  Fisheries,  we  are  looking  at  limitation  of 
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^t^P^wner  liabUity.  We  are  looking  at  the  Jones  Act  reform  on  li- 
ability for  accidents  and  injuries  on  vessels'  offshore  activities.  As 
you  know,  product  liability  is  before  the  Congress. 

In  many  of  these  instances,  the  Congress  and  State  legislatures 
are  being  asked  to  come  in  and  actually  fix  some  cap  on  liability  as 
a  solution  to  the  insurance  crisis  that  is  descending  upo  i  manv 
towns  and  businesses  in  the  country.  -o    i-  j 

You  didn't  speak  to  liability  caps  to  a  large  degree,  but  I  would 
like  to  hter  particularly  your  two  observations  on— Ms.  Shaine 
tirst— what  is  the  chamber's  position  on  a  nation  J  system  of  liabil- 
ity caps? 

Ms.  Shaine.  It  is  still  under  analysis.  I  can  give  you  an  impor- 
tant response,  if  you  want  to  hear  one. 
Mr.  Tauzin.  Yes. 

Ms.  SHAn^E.  Seems  to  me  that  we  are  approaching  that  kind  of 
circumstance,  and  that  it  recognize  that  what  one  does  carries  with 
It  an  mherent  risk,  and  it  has  to  be  made  obvious.  So,  if  you  get  on 
an  airplane,  part  of  that  is  your  own  risk,  so  perhaps  then  a  cap  on 
what  is  paid  out  although  you  should,  seems  to  me,  have  the  oppor- 
tunity to  get  further  insurance  on  your  own  for  that  kind  of  cir- 
cumstance. 

If  caps,  however,  are  done  on  a  State-by-State  basis,  then  the 
venue  for  suit  will  be  chosen  based  on  where  the  caps  are 
Mr.  Tauzin.  Mr.  Satagaj. 

Mr,  Satagaj.  We  are  looking  at  it  as  well.  We  are  looking  at 
also-we  are  definitely  entertaining  that.  Probably  our  main  reser- 
vation at  this  point,  again,  is  how  you  set  a  figure  as  the  cap  itself, 
and  whether  it  is  done  on  national  or  State  level.  We  consider  that 

that  range  of  tort  reform.  Definitely  cap  is  one  issue. 

Mr  Tauzin.  Let's  talk  about  for  a  second  if  indeed  a  cap  may  be 
one  of  the  recommendations  made.  I  was  speaking  before  the  Mari- 
time Association  Bar  in  New  York  about  a  month  ago,  and  asked 
members  there— we  are  talking  about  the  ship  owner  liability— 
where  they  are  experiencing  problems  with  malpractice  insurance. 
And  of  course,  they  are.  It  is  a  growing  problem  for  attorneys  as 

I  think  when  it  reaches  crisis  proportions  in  the  Bar,  you  may 
see  even  more  ability  to  deal  with  th«  problem,  but  when  you  dis- 
cuss caps,  almost  immediately  the  question  comes  up;  is  there  a 
trade  in  automatically  built  or  loss  of  defense  to  liability.  Let  me 
be  specific. 

We  went  to  no-fault  insurance  and  workman  compensation  in 
this  country  a  long  time  ago  because  we  felt  that  a  worker 
shouldn  t  be  denied  some  recovery  because  of  all  the  defense  that 
businesses  or  employers  would  throw  up  against  to  recover  such  as 
well,  you  assumed  risk— when  I  work  next  to  the  next  guy  or  you 
consider  It  to  the  accident  because  of  some  small,  tiny  1  percent 
feature.  So  you  get  no  recovery  at  all. 

We  felt,  wait  a  minute.  There  ought  to  be  recovei .  in  all  cases, 
but  we  cant— the  liability— so  that  work— now  recovery  where 
f  hey  hit  them  in  the  head  with  the  hammer  or  anybody  does  it  for 
liability— there  is  a  limit  on  what  they  are  to  recover  in  nost  juris- 
dictions. 
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Is  there,  in  your  view,  some — can  we  discuss  on  that  level  some 
systems  of  caps  limiting  liability  in  a  trade  for  which  some  defense 
to  liabilities  would  be  surrendered? 

Mr.  Satagaj.  My  answer  is  more  a  question  of  priorities.  I  think 
that  for  us  the  case  of  a  lot  of  problems  is  the  liability  statutes 
under  which  you  can  get  an  award,  so  I  think  our  preference  would 
be  to  work  on  that  Instead  of  cap,  because  a  cap  or  the  award  is 
merely  a  symptom  of  cause,  the  cause  being  the  particular  cause  of 
action  you  can  sue  under.  So,  in  that  sense  it  is  not  a  tradeoff.  It  is 
a  question  or  priorities. 

Our  priority  between  the  two  would  be  to  go  to  the  cause  of 
action — can't  do  that,  then  go  to  cap. 

Ms.  Shaine.  That  is  a  reasonable  set  of  priorities  as  each  of  you 
have  said.  The  whole  panacea  of  solutions  is  open  to  examination. 

Mr.  Florio.  Time  has  expired.  The  gentleman  from  Texas. 

Mr.  Fi£iJ)s.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  am  fortunate  to  have  ^  relationship  with  one  of 
the  witnesses,  Mr.  Bailev,  since  we  serve  on  the  board  of  trustees  of 
Baylor  University  together.  So,  I  am  thankful  that  we  have  this  re- 
lationship, Mr.  Biailey. 

We  listened  to  the  |>roblems  discussed  among  the  different  wit- 
nesses, and  it  really  brings  a  question  to  my  mind.  It  was  one  thmg 
I  tried  to  ask  the  prnel  earlier;  that  is  where  should  this  problem 
be  addressed?  Should  it  be  addressed  in  our  instance  in  Austin,  TX, 
or  should  it  be  addressed  here,  and  if  it  should  be  addressed  in 
Texas,  what  is  the  State  of  Texas  doing  about  this  particular  prob- 
lem? 

Mr.  Bailey.  My  answer  is,  of  course,  that  it  should  be  addressed 
on  the  State  level,  I  think,  where  it  properly  belongs.  I  think  that 
the  States  are  in  a  better  position  to  deal  with  the  problems  within 
their  States  because  the  rules  of  law  and  evidence  that  apply  in  all 
of  these  cases  that  are  identified  by  the  States  are  something  that 
they  are  accustomed  to  dealing  with,  and  can  deal  with  better. 

We  are  trying  there — our  State  board  has  taken  some  very  hard 
stands  as  far  as  cancellations  are  concerned,  as  far  as  interim  pre- 
mium adjustments  are  concerned.  We  have  set  up  one  of  these 
market  assistance  programs,  and  this  type  of  thing  is  taking  place 
and  also  there  is  quite  an  effort  going  on  within  our  State. 

And  I  think  all  States  for  some  form  of  tort  reform,  will  give  an 
opoortunity  for  the  States  to  react  to  these  things. 

I  think  one  thing  we  have  to  understand,  it  is  very  easy  for  us  to 
place  blame  on  the  State  legislatures  or  on  the  State  insurance 
bodies,. because  rates  were  allowed  to  be  charged  over  the  past  few 
years  that  were  inadequate,  and  in  effect  caused  the  companies  to 
suffer  great  losses.  Now,  it  is  easy  to  place  blame  there. 

We  say  that  States  have  the  authority  to  see  that  the  rates  are 
not  unreasonably  low,  or  unreasonably  high,  but  I  think  we  also 
have  to  realize,  as  a  political  reality,  that  it  is  very  difficult  to 
mandate  the  rates  not  be  that  low,  when  in  fact  the  people  are 
thrilled  to  death  to  see  the  rates  going  that  low. 

I  can  testifv  to  you  how  to  experience  that  for  the  early  1980's  up 
to  about  1984,  my  customers  were  thrilled  to  death  with  policies  of 
insurance  that  I  was  taking  to  them  and  the  rates  that  we  were 
charging  them,  because  they  were  almost  without  fail  somewhere 
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in  the  area  of  60  percent  below  what  would  be  manually  decried  in 
those  cases. 

And  I  have  seen  many  policies  of  insurance,  programs  going  at 
90  percent  of  manual  rates,  and  no  one  ever  complained  at  those 
pomts,  and  so  that  puts  a  great  deal  of  political  pressure  on  the 
insurance  departments,  and  on  legislatures  of  those  States,  not  to 
jump  up  and  down  and  say,  hey,  you  have  got  to  raise  those  prices. 

You  yourselves,  I  think,  would  admit  that  it  would  be  very  diffi- 
cult for  vou  when  a  constituent  came  and  said  my  insurance  com- 
pany tells  me  they  will  give  me  this  insurance  40  percent  less  than 
you  charge,  but  you  won't  let  them,  so  these  things  become  very 
complex  issues. 

And  it  is  very  easy  to  say  that  the  proper  regulation  was  not 
achieved  at  the  state  level  or  among  the  regulatory  authorities,  but 
I  think  that  we  have  been  through  that  period,  and  I  think  that  we 
are  now  in  a  period  of  restoration  policy  rating,  and  I  think  that  a 
lot  of  lessons  have  been  learned  hoprfully  that  will  not  be  forgotten 
for  a  long  tmie. 

I,  personally,  think  that  the  marketplace  will  ultimately  solve 
this  problem  to  a  large  d^free.  There  may  be  some  forms  of  liabil- 
ity coverage  that  will  never  be  available  again.  Right  now  I  would 
pick  pollution  liability  as  the  prime  example,  unless  specific 
changes  are  made  in  the  joint  and  several  responsibilities. 

But,  basically,  I  think  the  market  will  come  back,  will  come  back 
more  readily  than  we  anticipate,  because  what  we  must  remember 
is  the  bottom  line  is  the  companies  must  get  back  to  a  break-even 
or  profitmaking  situation,  and  when  that  occurs,  you  are  going  to 
see  these  markets  return.  That  is  not  to  say  we  shouldn't  do  every- 
thing we  possibly  can  at  the  present  time. 

I  sit  there,  I  am  sure  the  other  gentleman  Mr.  Rue  does.  We 
labor  every  day.  We  are  the  ones  that  have  to  go  out  and  tell  you 
that  we  cannot  find  coverage,  or  that  there  is  a  very  high  price  for 
what  we  are  bringing  to  you,  but  these  facts  must  be  faced  until  we 
can  get  the  market  in  a  position  again  where  we  can  underwrite 
with  sensibility  and  with  reason,  and  I  think  that  is  what  is  being 
done  at  the  present  time. 

Mr.  Fields.  Thank  you,  Mr.  Chairman. 

Mr.  Florio.  The  time  of  the  gentleman  has  expired. 

Mr.  Luken,  we  are  pleased  to  have  you  with  us.  Mr.  Luken  has 
asked  permission  to  ask  quick  questions.  Without  objection,  Mr. 
Luken  is  recognized. 

Mr.  Luken.  I  thank  the  Chairman. 

We  have  dealt  with  this  in  the  other  subcommittee,  the  Health 
and  Environment  Subcommittee  on  Products  Liability,  and  the  two 
are  intertwined— obviously,  the  subject  of  insurance  and  the  sub- 
ject of  liability  and,  of  course,  products  liability.  And  I  want  to  con- 
gratulate the  Chairman  for  a  very  timely  hearing.  This  is  a  real 
service  that  he  is  pushing  forward  on  this. 

In  the  Senate,  Senator  Danforth  has  a  bill,  and  I  just  want  to 
confine  my  questions,  since  the  rest  have  been  covered  very  well,  to 
getting  an  opinion  or  some  thoughts  from  you  as  to  what  you  think 
is  happening  on  that  legislation. 

Senator  Danforth  has  a  bill,  I  believe,  which  provides  for  tort 
reform  as  an  alternative  way  to  go  on  a  products  liability  case,  or  a 
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soiled  administrative  remedy,  which  really  isn't  administrative 
but  it  does  eliminate  the  strict  liability  issue. 

Do  you  have  any  comments  on  that,  Mr.  Rue,  Mr.  Satag^? 

Mr.  Satagaj.  I  do.  We  do  have  a  position  on  it.  We  support  the 
product  liability  bill  that  is  going  through. 

As  you  probably  know,  back  a  little  while  ago,  it  lost  momentum. 
It  failed  to  get  enough  votes  to  get  out  of  the  Senate  Commerce 
Committee  over  there.  The  recent  attention  that  is  being  addressed 
to  this  issue  has  given  it  a  new  life,  and  it  is  moving  forward. 

It  has  changed  radically.  Perhaps  from  the  business  community 
standpoint,  it  is  not  what  we  originally  would  have  liked  to  have 
seen,  but  it  is  progress.  It  is  moving  forward. 

One  of  the  things  that  was  changed  that  might  be  a  little  trou- 
ble, I  think,  to  the  small  business  segment  in  terms  of  getting  the 
small  businesses  out  of  the  chain. 

IVpically,  the  lawsuit  starts  with  suing  everybody  in  sight,  in- 
cluding retailer  on  up  the  line,  and  that  is  one  of  the  concerns  we 
have,  of  course,  is  that  we  are  pulled  into  a  lot  of  liability  suits 
where  we  don't  feel  that  the  small  business  person  in  that  ntuation 
should  be  pulled  into  it,  and  that  is  one  of  the  concerns  we  stUl 
have,  but  generally  we  are  supporting  what  is  going  forward. 

My  understanding  is  there  is  a  good  chance  it  will  move  forward 
in  the  Senate. 

Mr.  LuKKN.  I  would  like  to  see  some  progress. 

Mr.  Rue,  do  you  want  to  add  anythii^ 

Mr.  RuK.  I  was  just  going  to  say  that  PIA  also  supports  tort 
reform  in  the  product  liability  area.  I  think  it  is  important  that  we 
address  areas  like  this,  because  it  is  the  problem  of  affordability 
that  these  pieces  of  legislation  hopefully  will  address. 

Again,  the  marketmace  in  time  may  in  fact  make  more  of  these 
coverages  available.  The  problem  is  that  prices  may  continue  to  be 
very  high  for  many  consur^*^*^. 

Mr.  LuKEN.  Of  course,  part  of  it  is  the  tort  reform,  which  has 
been  around,  kicking  around  for  a  long  time.  It  boils  down  to  some 
of  the  things  the  gentleman  from  Louisiana  mentioned,  and  you 
were  discussing,  limitation  or  at  least  a  sliding  scale,  yoa  might  say 
a  sliding  scale  for  contingency  fees  and  limitations  on  punitive 
damages. 

Personally,  I  don't  have  too  much  of  a  problem  with  those.  I 
would  have  problems  with  totally  eliminating  contingency  fees.  I 
think  that  would  deny  many  people  representation.  At  the 
moment,  I  would  be  looking  favorably  on  some  kind  of  a  sliding 
scale. 

In  any  event,  some  effort  at  tort  reform,  and  I  am  glad  to  see 
that  is  moving,  and  I  thank  the  chairman. 

I  will  )deld  back  the  balance  of  my  time.  I  thank  the  chairman 
for  the  opportunity  to  appear,  especially  to  listen  today. 

Mr.  Florio.  Thank  you  very  much. 

Does  the  gentleman  from  Louisiana  seek  recognition? 

Mr.  Tauzin.  Thank  you,  Mr.  Chairman. 

I  know  we  have  combined  the  panels.  This  is  the  last  one. 

I  wonder  if  anybody  on  this  panel  is  ready  to  support  the  notion 
that  either  at  the  State  or  Federal  levels  there  ought  to  be  a  limita- 
tion on  the  outside  investments  of  insurance  companies. 
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As  you  know,  the  earlier  panel  discusried  that,  and  you  did  too, 
Mr.  Bailey,  the  fact  that  while  investments  were  going  good,  premi- 
um payors  benefited,  but  when  the  investments  go  bad,  you  get 
sort  of  a  double  whammy. 

You  not  only  have  to  catch  up  with  the  premium  increases  that 
you  didn't  incur,  but  you  also  have  to  start  subsidizing  the  losses 
on  the  other  side  of  the  insurance  programs,  the  insurance  compa- 
nies' whole  business  operations  in  effect.  Iliey  are  looking  for  some 
help  somewhere,  and  the  premium  payors  are  the  easiest  place  to 
go  when  business  is  bad. 

We  limit  utility  company  investments.  I  realize  insurance  is  not 
a  utility. 

Do  any  of  you  support  the  notion  or  suggest  that  we  ought  to 
look  at  that  area  on  the  national  level  or  perhaps  on  the  State 
level? 

Mr.  Bailey.  I  wouldn't  support  the  idea  necessarily.  I  would 
point  out  a  part  of  the  complication  of  this  is  that  so  many  of  the 
States  have  laws  relating  to  the  investment  of  insurance  companies 
that  operate  within  those  States,  requiring  specific  amounts  or  per- 
centages to  be  invested  within  that  State,  and  of  course,  that  would 
not  necessarily  preclude  stating  the  type  of  investments  that  they 
might  make,  but  I  think  that  that  while  it  could  seem  good  under 
certain  circumstances,  could  also  preclude  them  from  making  some 
very  wise  investments  in  other  circimistances. 

Mr.  Rue.  I  do  believe  that  this  is  addressed  quite  adequately  at 
the  State  levels  as  far  as  the  investments  the  companies  can  make, 
in  looking  at  their  financial  statements  and  their  list  of  their  port- 
folios and  holdings  which  would  suggest  that  they  are  probably 
pretty  conservative. 

Mr.  Florio.  Will  the  gentleman  yield? 

Mr.  Tauzin.  Yes. 

Mr.  Florio.  I  thought  the  gentleman  before  in  his  previous 
round  of  questioning  was  going  to  ask  about  anyone's  enthusiasm 
for  limits  on  liability  in  return  for  administrative  compensation 
using  the  workmen's  compensation  system. 

Can  I  ask  the  question  in  that  form?  Any  enthusiasm,  since 
there  is  so  much  enthusiasm,  pa^icularly  not  only  this  panel  but 
most  of  the  panels  that  we  have  had  today,  and  in  previous  cases, 
there  is  so  much  enthusiasm  for  limiting  liability.  There  is  clearly 
a  point  beyond  which  you  can  limit  it  when  you  arrive  at  unfair 
outcomes.  People  are  obviously  injured. 

Is  there  any  sense  that  the  approach  of  reducing  access  to  the 
courts  through  the  litigation  process,  the  traditional  adversarial 
process,  in  return  for  some  sort  of  an  easier  administrative  process 
whereby  people  who  are  injured  can  receive  compensation?  Is  this 
something  that  perhaps  the  Chamber  of  Commerce  has  given  any 
thought  to,  or  anyone  else? 

Ms.  Shaine.  The  proposal  that  there  be  arbitration  groups  areas, 
expert  witnesses  dealing  with  these  matters  rather  than  going 
through  a  long  and  involved  litigation  process  appears  to  be  one  of 
the  courses  that  the  chamber  is  gouig  to  endorse,  although  that 
move  is  before  the  board  next  week,  and  it  seems  to  me  that  that  is 
along  the  line  that  you  are  talking  about. 
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If  the  process  were  simpler,  if  the  arbitration  process  were  sim- 
pter  than  access  to  the  courts  often  i-  then  perhaps  that  is  a  trade- 
Mr.  Florio.  You  are  talking  about  a  national  system? 
Ms.  Shaink.  No. 

la^?  talking  about  national  product  liability 

Ms.  Shaine.  Yes. 

^  ^king  about  a  national 

system  as  a  tradeoff? 

Ms.  Shaine.  You  ask  a  good  question.  The  preference  of  most 
StetelCTer°^    ^        insurance  regulation  continue  to  be  at  the 

Mr.  Florio.  We  are  not  talking  about  insurance  regulation  as 
such.  We  are  talkmg  about  national  limits  on  tort  liability. 
1  '^•Shaine.  No,  although  even  if  those  were  set  at  a  national 
level,  that  would  not  prohibit  one  from  implementation  of  an  arbi- 
tration process  at  the  State  levels.  ttlOl 
Mr.  FWio.  I  understand  what  you  are  saying.  I  am  not  even 
sure  you  thmk  that  the  logic  is  parallel. 

I*t  me  just  raise  one  last  question,  because  I  think  it  is  impor- 
tant to  realize  that  in  the  enthusiasm  that  all  seem  to  have  for  lim- 
itmg  liability,  there  is  a  point  beyond  which  we  go  and  can  go,  and 
in  many  instances  have  gone  already,  that  doesn't  make  a  lot  of 
sense  to  the  American  people.  For  example,  truck  insurance;  I 
think  there  is  the  perception  out  there  in  the  public  that  some- 
thmg  is  amiss  on  the  Nation's  highways. 

We  see  in  the  States  there  is  this  movement  to  try  to  pull  over 
trucks,  and  the  mformation  I  have  in  my  State  and  a  few  other 
btates  is  tl^t  two  out  of  every  three  trucks  that  are  pulled  over 
don  t  have  front^nd  brakes.  Whether  that  is  a  combination  of  reg- 
ulatory faUings,  and  m  some  instances  it  is,  because  the  bureau  of 
motor  earners  safety  is  not  enforcing  its  own  regulations  with 
regard  to  front  brakes,  whether  it  is  deregulation,  which  is  in  a 
sense  putting  a  premium  on  the  bottom  line,  and  if  you  have  to 
trade  on  on  mamtenance,  that  is  a  problem. 

The  perception  is  that  the  administration  is  going  to  be  advocat- 
ing the  ILC  be  eliminated,  which  passes  on  fitness  of  carriers,  so  it 
18  clear  that  something  is  happening  which  may  very  well  be 
makmg  the  situation  more  dangerous. 

Now,  we  or  son/  jone  comes  along  and  says  it  is  clearly  a  more 
dangerou3  situation  out  there.  There  is  more  probability  of  people 
P®"^.  "y"*^'  out  our  response  to  this  problem  is  going  to  be  limit 
liability  for  those  who  may  very  well  be  clearly  iiyured. 

You  readi  a  point  where  social  instability  occurs,  if  there  are  too 
many  people  feeling  that  iiyuries  are  occurring  that  there  is  no  re- 
alistic remedy,  so  the  balance  has  to  be  struck,  and  I  think  that  is 
what  we  are  trymg  to  do. 

I  thank  the  genUemtui  for  yielding. 
xL^^'lu'^*"?*'-  to  just  follow  up  on  that,  however,  in 

that  there  have  been  some  balances  established  in  that  process  in 
some  of  the  no-fault  systems  that  may  deserve  some  attention. 

For  example,  m  many  of  the  no-fault  insurance  systems,  there  is 
a  thing  called  a  threshold,  where  the  threshold  of  iiyury  must  be 
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breached  before  you  have  access  to  the  courts.  Otherwise  you  are 
back  in  either  the  arbitration  or  the  automatic  award  position,  so 
that  you  eliminate  a  lot  of  the  litigation  in  most  of  the  ordinary 
iiyury  or  damage  claims,  and  yet  you  preserve  for  the  severely  in- 
jured individual  in  one  of  those  cases  a  right  of  recovery  beyond 
the  ordinary  limitation  of  liability  '  at  might  be  in  a  no-fault 
system,  so  that  there  are  some  chec«>.points  and  remedies  I  think 
we  can  discuss  as  we  talk  about  limitation  liability.  And  one  of 
those  is  indeed  trade. 

Do  you  want  an  administrative  process?  Do  you  want  a  national 
one?  When  will  it  go  into  effect?  At  what  threshold  will  it  stop,  and 
the  ii\jured  citizen  who  is  so  severely  iiyured  has  a  higher  rate  of 
recovery? 

Those  are  all  things  I  hope,  frankly,  in  the  recommendations  you 
will  be  making  to  us  on  the  nationid  level,  vou  think  and  discuss, 
because  indeed  the  chairman  is  right.  The  balance  is  going  to  be 
critical  here. 

It  is  not  just  a  question  whether  we  can  insure  America.  It  is 
also  a  question  whether  or  not  we  are  going  to  do  it  in  a  fair 
manner,  that  adequately  compensates  someone  who  is  ii^ured 
again  through  somebody  else's  fault. 

Mr.  LuKEN.  Will  the  gentleman  yield? 

Mr.  TAUzm.  Yes. 

Mr.  LuKEN.  In  connection  with  the  chairman's  question,  could  I 
ask  the  chairman,  does  your  question  in  regard  to  the  tradeoff  in- 
clude an  option  for  ^ving  up  the  right  to  go  on  the  tort  as  opposed 
to  going  on  the  admmistrative,  or  does  it  go  both  wa^'S? 

Mr.  Fi/>Rio.  If  the  gentleman  would  yield,  the  point  I  am  trying 
to  raise  is  that  limitations  of  liability  should  not  be  end  goals  in 
themselves.  The  overall  goal  should  be  to  reduce  ii^ury  so  that  li- 
ability awards  would  not  occur,  or  if  ii^ury  does  occur,  people  are 
appropriately  compensated,  and  that  all  of  those  considerations 
have  to  be  rolled  into  the  discussion. 

If  one  is  going  to  talk  about  structural  limitations,  statutory  limi- 
tations on  liability,  one  has  to  acknowledge  the  fact  that  there  may 
be  legitimate  ii\jury  that  has  to  be  compensated  for,  and  in  at- 
tempting to  make  the  system  more  efficient,  it  may  be  that  there 
are  other  things  that  can  be  done  to  piovide  for  efficiency  of  ad- 
dressing it\jury,  and  an  admistrative  system  might  be  one  of  those 
types  of  things. 

So  all  I  am  suggesting  is  that  in  our  enthusiasm,  not  only  in  this 
panel  and  the  previous  panels  in  our  previous  hearings,  to  deal 
with  liability  and  product  liability  limitations,  in  the  interest  of  the 
insurance  industry,  in  the  interests  of  the  business  community  that 
is  dealing  with  these  very  high  insurance  fees,  that  we  have  got  to 
also  take  into  account  appropriate  systems  for  dealing  with  legiti- 
mate irgury  that  perhaps  haven't  been  addressed  with  as  much 
force  as  perhaps  they  could  be. 

Mr.  LuKEN.  If  you  will  yield  back  further,  I  think  the  gentleman 
makes  a  very  cogent  point,  and  I  was  only  dealing  with  the  narrow 
issue  on  the  iiability,  which  I  am  sure  you  will  be  discussing  in 
your  further  responses,  because  as  I  understand  it,  again,  in  the 
Senate  that  the  earlier  bill  did  not  provide  the  option. 
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But  now  the  administrative  remedy  is  only  an  option  for  a  plair- 
utt  or  a  claimant,  that  the  claimant  hap  90  aays  or  60  days  or  some 
penod  of  time  m  which  the  clahnant  can  go  the  tort  route,  can  go 
to  the  court  route,  and  failing  to  exercise  that  right  within  a  cer- 
tam  tune  or  give  such  notice,  then  he  or  she  must  go  the  so-called 
wminifitrative  route. 

I  think  that  looms  as  a  very  imporiant  point  in  arriving  at  any 
consensu)?  on  Illative  remedy.  ^ 

Mr.  Plorio.  The  time  of  the  gentleman  has  expired 

Mr.  Bailey. 

Mr.  Bailey.  Mr.  Chairman,  I  j^ist  wanted  to  comment.  I  think 
your  observation  is  very  good  concoming  eomeihiig  being  done  to 
alleviate  the  losses  before  they  ever  occur. 

You  raised  this  question  earlier  with  the  panel  here.  Was  there 
any  correlation,  you  said,  between  the  efforts  to  prevent  loss  and 
ultimate  affordabihty  and  availability  of  insurance,  and  certainly 
that  should  oe  something  that  does  have  a  direct  correlation. 

I  have  a  client  right  now  who  is  just  finishing  about  $900,000 
worth  of  work  at  that  particular  business  dealing  with  life  safety 
measures,  the  installation  of  sprinkler  systems  m  places  of  high 
population  of  employees,  various  things  of  this  type.  Because  they 
were  willing  to  io  that,  they  are  able  to  get  insurance,  and  they 
are  able  to  get  it  at  at  least  a  more  reasonable  cost  than  they 
wovM  have  been  able  to,  had  they  net  done  th^ie  things. 

For  years  the  insuran^*^  industry  has  placta  great  emphasis  on 
safety  engmeering,  but  in  "imes  of  soft  market,  they  became  rela- 
tively unimportant.  We  would  receive  these  recommendations  from 
safety  engineer^  and  we  would  sort  of  toss  them  aside,  the  insured 
would.  No  big  deal,  and  the  msurance  conrpany  wasn't  pressmg 
them  to  get  these  things  done,  because  they  were  willmg  to  under- 
write Iheir  business,  because  of  cash  flow. 

Now  we  are  seeing  a  turn  around  in  that.  We  are  seeing  safety 
engmeenng  come  back  into  its  proper  perspective,  I  think,  and  the 
customers  are  being  told  these  things  must  be  done,  if  you  are  to 
have  insurance.  All  in  all,  it  vy^U  produce  a  belter  place  for  people 
to  work.  It  wil.  reduce  losses  in  tiift  future,  but  it  is  a  difficult  thmg 
to  go  through.  ^ 
Mr.  Florio.  Let  me  just  raise  the  point.  I  agree  with  wnat  should 
be  done  m  the  hard  market.  You  have  described  what  happens  in 
the  soft  market,  but  is  it  the  case  that  anyone  is  doi-k  that  at  this 
point?  ^  o  i«> 

Tne  people  I  ta'k  to,  th  business  people  I  talk  ^o,  are  saying  that 
the  msurance  industry  people  don't  want  to  talk  to  us  at  all,  that  if 
It  were  a  matter  of  installmg  sprinklers,  if  it  was  a  matter  of  pro- 
vidmg  for  a  higher  degree  of  protection  in  environmental  matters, 
we  would  do  it. 

Let  them  give  us  some  direction,  but  the  industry  doesn't  appear 
to  want  to  do  that,  and  as  I  made  comment  earlier,  the  feeling  on 
.he  part  of  some  people  is  that  the  only  way  that  that  will  happen, 
that  the  msurance  mdustry  will  take  on  bome  of  those  traditionally 
regarded  pubhc  responsibilities,  will  le  when  someone  else  is  will- 
ing to  do  it,  some  potential  competitor. 

Mr.  Bailey.  I  thmk  some  of  both  is  going  on.  They  are  coming 
back  and  remstituting  these  safety  precaution  measures  and  sefety 
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engineering.  Surely  some  of  them  are  simply  saying  we  don't  want 
to  talk  to  you  at  all  There  has  been  an  overreaction. 

We  have  never  denied  that  as  part  of  agents,  because  we  see  it 
on  a  daily  basis,  what  we  think  is  overreaction,  but  I  think  there  is 
definitely  a  resurgence  of  that  that  we  are  seeing  today. 

Mr.  Rue.  I  think,  Mr.  Chairman,  that  that  problem  exists  in  the 
certain  lines  where  there  are  serious  problems,  that  is,  municipal 
liability,  pollution,  day  care  to  some  extent.  But  I  know  in  my  own 
office  I  am  seeing  a  great  deal  more  of  risk  reductions  and  concen- 
trating on  ways  various  businesses  can  reduce  potential  insurance 
losses,  and  frsuikly  I  have  found  a  good  response  from  many  of  our 
carriers. 

I  would  also  like  to  comment  just  briefly  about  the  question  you 
asked  earlier  about  the  exemption  under  antitrust. 

One  of  the  things  that  I  nave  found  in  my  office,  and  I  know 
many  agents  across  the  country  have  found,  that  the  scdvation  to 
them  in  this  type  market  to  their  clients  have  been  the  small- 
er regional  companies  that  do  not  do  business  throughout  the 
United  States.  These  are  the  companies  that  benefit  most  from  the 
exemption  under  antitrust.  They  are  not  large  enough  to  gather 
enough  statistics  to  form  a  viable  opinion  underwriting  on  the 
amount  of  money  that  should  be  charged  for  a  nsk,  so  thev  use  the 
basis  of  the  statistics  of  the  industry  as  a  whole  to  base  their  pric- 
ing. 

Mr.  Florio.  Is  there  any  validity  to  the  argument  that  has  been 
raised  by  some  thai  when  ISO,  for  example,  submits  the  rate  in  the 
automobile  industr>  in  New  Jersey,  it  is  a  rate  that  is  in  a  sense 
averaged  out  for  everyone  off  of  their  experience,  and  that  the 
averaging-out  process  is  protecting  the  less  competitive  producers 
who  in  a  marJketplace  model  would  be  shaken  out,  so  that  you 
would  have  reinforcement  for  the  more  productive  insurance  com- 
panies to  provide  better  rates,  but  for  tne  averaging  process  that 
comes  as  a  result  of  antitrust  protection? 

Mr.  Rue.  Well,  they  do  in  fact  provide  an  advisory  rate,  but  in 
periods  of  competition,  when  the  industry  is  in  a  healthy  position, 
it  is  not  usually  the  ISO  rates  that  are  followed,  it  is  normally  a 
deviation  from  that. 

Mr.  Flokio.  In  the  automobile  insurance  industry  we  have  not 
seen  a  whole  lot  of  competition,  at  least  in  my  State. 

Mr.  Rue.  That  is  certainly  true  in  New  Jersey. 

Mr.  Bailey.  In  automobile  insurance  rates? 

Mr.  Florid.  Yes. 

Mr.  Bailey.  That  has  not  been  the  case  in  Texas.  T'ow  there  are 
some  changes  being  made,  but  I  think  some  of  the  States  you  have 
seen  a  lot  of  competition.  We  have  been  in  a  process  for  the  last 
several  years  of  deviating  from  the  State  rates  by  10,  15,  20,  25  per- 
cent. 

Mr.  Florio.  But  that  is  competition  in  coverage,  isn't  it? 
Mr.  Bailey.  No. 

Mr.  Florio.  Certainly  you  can  get  better  rates  if  you  don't  have 
as  extensive  cover^e. 

Mr.  Bailey.  No,  I  am  talking  about  coverage  rates.  We  have  seen 
extensive  competition.  Now  the  companies  are  underwriting  in  a 
much  stricter  fashion. 
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Today  w€  can  offer,  say,  a  15  percent  deviation  on  a  personal 
hens  automobile  out  of  our  office,  but  the  standards  of  underwrit- 
ing that  apply  may  say  that  no  member  of  that  household  can  have 
had  a  speeding  ticket.  In  other  words,  it  is  very  strict  underwriting 
but  we  are  stUl  offering  those  type  competitive  rates.  We  are  doing 
It  every  day.  ^ 

Mr.  Fu)Rio.  Is  that  underwriting  directed  towards  individual  per- 
formance records? 

Mr.  Bailey.  Individual  performance  records,  yes. 

Mr.  Florid.  I  might  call  you  back  if  we  take  up  unisex  insurance 
coverage,  because  that  was  one  of  the  arguments  t  some  made 
as  to  justifying  that  type  of  

Mr.  Bailey.  I  will  never  refrain  from  discussing  sex. 

Mr.  Rue.  Even  in  your  state,  Mr.  Chairman,  there  are  some  com- 
panies that  are  deviating  from  ISO  rates. 

Mr.  Florid.  Let  me  express  my  appreciation  for  this  very  inform- 
ative panel's  participation  here  today.  Thank  you  very  much. 

We  are  now  pleased  to  have  as  our  last  witness  a  distinguished 
Member  of  the  Congress  who  has  taken  a  very  active  role  in  at- 
tempting to  address  the  problem  which  is  the  subject  of  this  hear- 
mg,  the  Honorable  John  Porter. 

We  welcome  our  colleague  to  the  committee.  His  statement  will 
be  made  a  part  of  the  record  in  its  entirety.  He  may  proceed  as  he 
sees  fit. 

STATEMENT  OF  HON.  JOHN  E.  PORTER.  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  ILLINOIS 

Mr.  Porter.  Mr.  Chairman,  thank  you  for  allowing  me  to  testify 

K-^^™"^^*  commend  you  for  holding  these  hee-ings  on  a 

subject  that  I  think  is  of  terribly  great  importance  to  our  country. 

I  too  have  a  written  statement  for  the  record.  I  would  prefer  that 
we  sunply  leave  that  there,  and  let  me  talk  with  yoL  for  a  minute 
or  two  about  some  of  the  things  that  I  have  seen  happening  and 
some  suggestions  I  have  for  you  to  consider. 

First,  some  of  the  horror  stories.  Mr.  Chairman,  I  have  a  park 
distnct  that  is  going  to  pay  50  times  more  for  liability  insurance 
this  year  than  just  3  years  ago.  In  fact,  the  amount  that  they  are 
going  to  pay  in  terms  of  a  premium  for  this  year  is  five  times 
higher  than  the  total  amount  of  claims  that  they  have  ever  had 
during  the  entire  time  the  park  district  has  been  in  existence. 

I  have  got  paramedics  in  one  of  my  small  towns  that  can't  get 
any  coverage  at  any  cost.  They  are  worried  about  not  providing  the 
coverage  because  they  are  going  to  be  sr^d  for  not  haWng  paramed- 
ics. They  are  in  a  catch-22. 

I  have  a  high  school  in  Winnetka,  one  of  the  preeminent  public 
institutions  at  the  secondary  level.  We  were  going  to,  until  3  days 
ago,  shut  down  their  entire  athletic  program  because  they  couldn't 
gei  any  coverage. 

I  have  many  towns,  one  of  them  called  Northbrook.  They  have  a 
sledding  and  toboggan  hill.  They  have  got  to  shut  it  down  because 
they  can  t  get  coverage. 
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I  have  got  a  town,  Highland  Park,  with  a  387  percent  increase  in 
their  premium  for  this  year.  387  percent.  Their  taxes  are  going  to 
have  to  go  up  a  lot  to  pay  for  it. 

We  have  companies  that  can't  put  their  products  on  the  market 
because  of  the  cost  of  product  liability  coverage  and  still  bell  them 
at  a  profit. 

We  have  got  production  of  essential  vaccines,  as  you  know,  that 
protect  our  children.  We  can't  get  them  out  on  the  market  because 
there  is  no  liability  insurance  available. 

It  seems  to  me  that  this  is  a  crisis  that  once  was  a  medical  mal- 
practice crisis,  once  was  a  product  liability  crisis.  Now  it  has 
reached  the  stage  where  it  reaches  every  school  district,  every  mu- 
nicipality, every  park  district,  every  township,  every  fire  protection 
district,  and  all  the  rest,  and  it  reaches  people  directly  and  individ- 
ually and  hits  them  in  tlie  pocket  books,  and  it  is  time  that  we  did 
something  about  it. 

It  is  a  problem  that  ought  to  be  solved  and  addressed  at  the  State 
level  because  the  solution  lies,  I  think,  not  in  changing  our  insur- 
ance coverages  or  regulating  insurance  companies,  but  rather  in 
addressing  problems  of  the  tort  system  itself. 

The  tort  system  itself  has  been  traditionally  under  State  control 
primarily  and  it  is  there  where  the  issue  ought  to  be  addressed. 

A  recent  suggestion  was  that  we  have  some  form  of  Federal  rein- 
surance. Let  me  say,  Mr.  Chairman,  that  that  is  the  worst  idea  I 
have  heard  in  a  long  time.  Obviously,  all  that  does  is  to  push  the 
problem  to  a  different  level,  to  use  different  resources  to  pay  the 
same  costs,  and  never  address  the  real  problem  itself  at  all.  That 
strikes  me  as  continuing  what  we  have  in  place,  and  that  is  a  tort 
system  that  has  become  a  comprehensive  social  insurance  plan 
rather  than  simply  the  attempt  to  right  wrongs  that  are  the  fault 
of  one  person  as  opposed  to  another. 

I  think  that  what  we  have  to  at  this  point  in  time  is  to  urge 
the  States  to  act.  I  think  we  need  to  threaten  and  maybe  actually 
to  put  into  place  some  sticks  that  would  force  comprehensive 
changes  in  the  tort  systems  at  the  State  level. 

Two  elements  of  those  changes  it  seems  to  me  are  absolutely  im- 
portant, absolutely  essential.  One  is  to  put  a  cap  on  noneconomic 
loss  recoveries.  Two  States,  California  and  Indiana,  have  done  that 
to  good  effect.  I  think  without  that  you  are  talking  about  an  insur- 
ance situation  that  simply  can't  be  rated  and  the  problem  will  con- 
tinue. 

The  second  is  to  urge  States  to  do  away  with  the  doctrine  of  joint 
and  several  liability,  at  least  for  those  responsible  for  less  than  half 
of  the  fault  in  any  case. 

A  third  one  also  essential,  I  think,  is  to  shorten  up  statute  of  lim- 
itations and  discovery  periods. 

These  are  matters  within  the  purview  of  the  States,  obviously, 
but  I  think  the  Federal  Government  car.  say,  "Look,  this  problem, 
while  it  isn't  a  Federal  problem  in  the  overall  sense,  is  a  national 
problem,  and  there  are  today  and  v/ill  be  in  the  future,  unless 
something  is  done,  demands  for  national  solutions.  We  will  have  to 
go  to  that  point  unless  you  are  willing  to  act  and  act  quickly  and 
act  decisively." 
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My  own  State  of  Dlinois  last  year  passed  a  plan  that  included  re- 
quiiing  insurance  companies  to  keep  coverages  in  place,  and  hold- 
ing down  the  rates  of  increase.  That  is  not  a  solution  to  the  prob- 
lem; that  is  simply  putting  a  band-aid  in  place  and  shifting  it  to 
other  people.  So  it  seems  to  me  that  those  kinds  of  solutions  that 
some  of  the  States  are  offering  are  not  the  way  to  get  at  the  main 
problem. 

The  way  to  get  at  it  is  very  clear.  It  has  to  be  a  solution  designed 
to  change  how  the  system  works,  and  how  the  recoveries  are  made 
and  to  put  some  element  of  fairness  and  predictabUity  into  it. 

If  you  look  more  broadly,  surely  we  ought  to  facilitate  removing 
from  the  medical  profession  those  people  who  are  not  competent 
and  who  are  not  providing  services  at  a  professional  level. 

I  heard,  Mr.  Chairman,  recently  of  a  suit  that  was  brought 
against  a  peer  review  committ^  by  a  doctor  under  the  Antitrust 
Act,  saying  that  their  judgment  of  his  medical  cap/ibUities,  which 
would  force  him  out  of  practicing  at  that  particular  hospital,  was 
obviously  designed  to  stifle  competition  in  providing  health  care 
services.  As  ridiculous  as  that  sounds,  I  wouldn't  do'jbt  that  some 
judge  somewhere  might  decide  that  that  is  in  fact  true. 

We  ought  to  give  to  those  in  the  peer  review  process  antitrust 
immimity,  and  maybe  even  antidiscrimination  immunity,  so  that 
those  kinds  of  suits  can't  be  brought,  and  so  that  pressures  can  be 
brought  to  bear  on  the  providers  who  are  not  competent,  and  who 
push  up  the  rates  of  insurance  to  cover  themselves. 

I  think  at  this  point,  Mr.  Chairman,  that  what  we  in  Washington 
ought  to  do  is  to  look  at  what  kind  of  pressure  we  can  bring  on 
States  to  actually  address  the  problem,  to  do  those  things  that  are 
necessary  to  make  the  insurance  coverage  rateable,  to  make  the 
system  fair,  so  that  it  operates  in  an  equitable  way  for  all  claim- 
ants upon  it.  Only  in  that  way  do  I  think  we  are  really  going  to  get 
a  solution  to  the  problem. 

I  appreciate  the  opportunity  to  testify. 

Mr.  Florio.  Thank  you  very  much. 

[The  statement  of  Mr.  Porter  follows:] 
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TESTIMONY  OF 


CONGRESSMAN  JOHN  E.  PORTER 


Mr,  Chairnan,  today  we  in  Congress  are  being  sought  out  at  every 
turn  by  people  at  home  who  are  shocked  and  bewildered  by  the  sudden 
high  cost  or  complete  lack  of  liability  insurance.    This  crisis 
touches  every  business,  every  professional  person,  every  local 
government  official,  »?very  consumer,  every  taxpayer. 

I  can  cite  innumerable  examples  from  my  district.    The  Northfield, 
Illinois  Park  District  will  pay  fifty  times  more  for  liability 
insurance  this  year  than  in  1983.     The  annual  premium  quoted  for 
1986,  $20,000,  is  five  tines  higher  than  the  total  amount  of  claims 
In  the  history  of  the  park  district.     Doctors  are  retiring  early 
from  high-risk  specialities;  the  jobs  and  new  products  of  ^mall 
manufacturers  are  being  lost  to  overseas  competitors  because  it  Is 
impossible  for  them  to  get  product  liability  coverage  and  still 
operate  at  a  profit;  school  sports  programs  an  dropped;  production 
of  essential  vaccines  to  protect  our  children  against  polio  and  DPT 
lapses  because  no  liability  Insurance  is  available.  Snail 
businesses  like  pest  control  companies  are  trapped  in  the  Catch-22 
of  being  required  to  carry  insurance  to  be  licensed  but  being  unable 
to  find  or  afford  insurance  and  prohibited  from  forming  seit-insured 
risk  pools. 

These  are  just  a  few  instances,  but  they  highlight  the  negative  side 
of  the  "liability  explosion".     When  exterminators  cannot  get 
coverafc-.  then  we  have  rats,  roaches  and  disease.     When  schools 
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cannot  offer  sports  programs  and  municipalities  cannot  run  emergency 
rescue  vehicles,  then  our  youth  and  elderly  will  suffer.     When  our 
businesses  cannot  make  a  profit,  then  jobs  will  disappear.  When 
local  governments  face  outrageous  suits,  the  taxpayer  picks  up  the 
bill.    The  mounting  national  catalog  of  horror  stories  and 
unfortunate  consequences  of  the  liability  explosion  is  just 
Bind-boggling, 

Disbelief,  outrage,  despair  are  natural  reactions  for  those  whose 
actions  and  livelihoods  are  jeopardized.    We  in  Congress  are 
terribly  concerned,  but  we  must  also  guard  against  misdiagnosing  the 
problems  and  mi sprt scribing  the  solutions.     The  problems  and  the 
solutions  for  the  liability  crisis,  like  the  elephant  described  by 
the  six  blind  men,  take  on  a  different  character  when  viewed  from 
the  perspective  of  product  liability,  or  environmental  liability,  or 
professional  liability,  or  local  government  liability. 

The  very  best  role  for  the  Congress  at  this  point  is  to  help  state 
governments  and  our  constituents  look  beyond  their  outrage,  despair, 
and  paralysis  to  find  concrete  solutions.     This  is  why  I  applaud 
your  subcommittee's  interest  in  holding  hearings  on  this  issue. 

I  would  like  10  make  some  suggestions  about  where  I  think  these 
solutions  will  be  found  and  who  should  find  them. 
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As  one  who  served  in  the  state  legislature  in  Illinois  for  a  number 
of  years  before  coiing  to  Congress,  I  strongly  believe  that  most  of 
these  liability  issues  can  best  be  addressed  at  the  state  level. 
Some  states  have  already  taken  action  to  get  liability  problems 
under  control.     In  other  states,  the  conflicts  between  people  with  a 
vested  interest  in  promoting  ever-wider  definitions  of  actions 
subject  to  litigation  and  those  who  seek  to  reestablish  some  balance 
has  led  to  paralysis  and  inaction.    This  is  the  case  even  in  areas 
like  medical  malpractice  where  ten  years  of  experience  with  the 
liability  crisis  have  made  it  clearer  and  clearer  what  needs  to  be 
done. 

It  is  time  for  us  all  to  face  a  few  fundamental  facts.  First,  the 
tort  system  is  not  a  comprehensive  social  insurance  plan.  Not  all 
wrongs  can  be  righted  through  the  tort  system,  and  certainly  not  by 
dragging  "deep  pocket"  defendants  with  minimal  fault  into  suits  in 
hopes  of  large  settlements  under  a  joint  and  several  liability 
standard.  Comparative  fault  must  be  reestablished  as  the  standard 
to  judge  the  financial  liability  of  minor  parties  in  tort  suits. 

Second,  there  must  be  some  reasonable  cap,  say  $250,000,  placed  on 
awards  for  non-economic  losses.  As  the  shuttle  tragedy  so  clearly 
brought  home  to  all  of  us,  pain  and  suffering  are  very  real.  When 
something  unfortunate  strikes  us  or  a  loved  one,  there  is  not  enough 
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■one/  in  the  entire  world  to  ease  the  pain.     Judges  and  juries  know 
this.  too.     Sone  therefore  decline  to  give  any  award  for  pain  and 
suffering;  others  value  it  at  an  arbitrary  level.  so«eti»es  upwards 
of  a  nillion  dollars. 

Without  a  rap.  however,  and  without  a  reasonable  relationship 
between  culpability  and  financial  liability,  we  will  soon  be  living 
in  •»  world  without  insurance  and  full  of  bankruptcy  and  taxpayer 
revolts. 

Insurance  can  only  „ist  where  risks  are  relatively  predictable  and 
can  be  spread.    That  is  not  the  case  today.     Insurance  is  an 
extremely  coaplicated  product,  one  whose  price  must  reflect 
actuarial  calculations  of  risk.    The  capitalization,  pricing,  and 
■anagenent  of  insurance  must  be  monitored  carefjlly  and 
conscientiously  by  the  state  so  that  consumer  interests  are 
protected.     We  need  better  insurance,  not  less  insurance  or  a 
pie-in-the-sky  illusion  that  the  federal  governnient  can  somehow  pay 
the  tab  for  all  the  risks  that  no  one  else  is  able  to  cover. 

Caps  and  the  restoration  of  a  comparative  negligence  standard  are 
the  two  most  essential  elements  in  insuring  that,  in  the  future, 
haraed  parties  will  be  able  to  be  compensated.     If  „e  keep  going 
with  a  redistribution  approach  whicr.  seeks  compensation  for  harmed 
parties  without  regard  for  negligence  or  cost,  we  will  stifle  the 
tort  system  and  wipe  out  the  best  means  we  have  for  allowing 
calculated  risks  to  be  taken  that  wili  lead  to  a  better  and  safer 
world. 

State  governments  that  have  not  yet  acted  must  face  up  to  their 
responsibilities  to  make  these  changes  and  others  that  „iii  over 
time  restore  balance  to  the  civil  justice  system.     In  areas  where 
they  cannot  or  will  not  take  action,  it  Is  likely  that  the  federal 
government  will  eventually  have  to  Intervene  to  Insure  that  this 
growing  crisis  does  not  continue. 
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Mr.  Florio.  Let  me  just  make  a  couple  of  observations.  You  have 
suggested  that  ultimately  someone  will  start  advocating  national 
tort  reform,  and  of  course  some  are  already  starting  to  talk  about 
that. 

Mr.  Porter.  Sure. 

Mr.  Florio.  Your  suggestion  is  that  the  States  undertake  to 
make  the  revisions,  the  types  of  revisions  you  have  stated. 

I  think  as  a  practical  matter  we  are  seeing  the  States  go  almost 
in  the  opposite  direction.  The  States  are  taking  more  expansionist 
interpretations  of  laws.  I  think  in  some  respects,  some  have  made 
the  argument  that  that  is  a  result  of  the  breakdown  in  the  tradi- 
tional regulatoiy  risk  abatement  mechanisms. 

In  the  area  of  the  environment,  I  am  familiar  with  a  court  deci- 
sion that  interpreted  the  Superfund  law  to  arrive  for  a  right  for 
municipalities  to  have  the  authority  that  I  think  wo  provided  to 
the  State  agencies  and  to  the  Federal  agencies  to  enforce  the  law.  I 
think  that  interpretation  flowed  from  z  perceptk)n  by  the  court 
that  the  agencies  that  were  clearly  designated  agencies  to  take  the 
action,  the  Federal  agency,  EPA,  and  the  State  agenpy  that  could 
have  those  responsibilities  delegated  to  it,  were  not  doing  anything 
sufficient  to  remedy  the  problem.  Therefore,  the  court  felt  the  lati- 
tude to  interpret  the  law  so  as  to  give  to  a  subdivision  of  the  State, 
namely  a  town,  the  authority  to  enforce  the  law. 

I  think  also  that  came  from  a  perception  by  the  court.  I  think 
this  is  a  characteristic  of  the  court  system,  that  the  court  doesn't 
feel  comfortable  leaving  citizens  or  communities  with  no  remedy  to 
deal  with  a  wrong. 

Mr.  Porter.  Exactly. 

Mr.  Florio.  So  that  the  State  level  courts  are  taking  on  burdens 
for  which  they  may  not  be  equipped,  but  they  are  doing  it  because 
there  is  this  great  void  in  the  law. 

The  executive  agencies,  the  regulatory  agencies,  the  Congress 
and  other  legislative  bodies  don't  appear  to  be  addressing  the  seri- 
ous problems  that  are  arising.  Therefore,  the  court  steps  into  the 
breach,  and  I  say,  you  may  lament  that,  but  unless  you  are  pre- 
pared to  somehow  induce  the  regulatory  agencies  to  deal  with 
safety  questions,  health  questions,  environmental  questions  that 
are  undoubtedly  causing  serious  problems  out  there,  we  are  going 
to  be  left  with  that,  and  we  are  going  to  be  left  with  this  develop- 
ment at  the  State  level. 

Mr.  Porter.  I  certainly  wouldn't  disagree  with  what  you  are 
saying.  It  is  clear  that  the  courts  feel  it  their  responsibility  to  allow 
no  one  who  has  been  in  fact  injured  and  come  before  them  to  leave 
without  some  kind  of  protection  or  some  kind  of  remedy. 

We  have  gotten  virtually  strict  liability  with  respect  to  products 
in  the  marketplace,  and  yet  there  seems  to  be  nothing  in  place  in 
this  system  at  all,  not  only  to  put  a  brake  on  it  so  it  is  predictable, 
but  to  make  it  equitable  either. 

This  is  the  same  kind  of  situation  out  of  which  workers'  compen- 
sation arose  75  or  80  years  ago,  and  perhaps-— and  I  don't  suggest 
it— but  perhaps  there  is  a  need  for  some  kind  of  a  complete  change 
in  our  entire  tort  recovery  system  that  would  make  the  whole 
system  more  fair,  more  equitable,  and  certain. 
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I  don't  suggest  that  because  I  think  that  it  has  been  in  the  pur- 
view of  the  States  to  design  those  kinds  of  systems,  but  this  one, 
the  one  presently,  for  whatever  reason,  and  the  reasons  you  cite 
are  certainly  valid  ones,  is  out  of  hand.  It  is  out  of  hand. 

The  worst  thing  about  it  is  not  that  we  are  spreading  costs,  be- 
cause that  is  what  insurance  is  designed  to  do;  the  worst  thing 
about  it  is  that  we  are  having  insurance  companies  that  have  pre- 
viously been  in  there  attempting  to  provide  the  protection  and 
make  a  profit,  as  they  should,  saying,  "I  don't  want  anything  more 
to  do  with  this,"  and  we  are  having  people  that  can't  even  get  cov- 
erflge  now  at  any  cost. 

That  strikes  me  as  a  total  breakdown  of  the  system,  and  indi- 
cates that  there  are  problems  beyond  regulation  of  insurance  com- 
panies, beyond  controlling  lawyers'  fees,  problems  with  the  system 
itself  that  must  be  addressed  if  we  are  going  to  solve  the  problem. 

Mr.  Fu)Rio.  Let  me  express  my  appreciation  to  you. 

Mr.  Porter.  Thank  you  very  much,  Mr.  Chairman. 

Mr,  Florio.  If  there  is  no  further  business  to  come  before  the 
committee,  the  committee  stands  adjourned. 

[Whereupon,  at  12:40  p.m.,  the  subcommittee  adUourned  to  recon- 
vene at  the  call  of  the  Chair.] 
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LIABILITY  INSURANCE  AVAILABILITY 


THURSDAY,  FEBRUARY  20,  1986 

House  of  Representatives, 
Committee  on  Energy  and  Commerce, 

subcx)mmntee  on  commerce, 
Transportation,  and  Tourism, 

Washington,  DC. 


The  subcommittee  met,  pursuant  to  notice,  at  9:33  a.m.,  in  room 
2322,  Raybum  House  Office  Building,  Hon.  James  J.  Florio  (chair- 
man) presiding. 

Mr.  Florio.  The  subcommittee  will  kindly  come  to  order.  Mr. 
Lent  is  on  his  way,  so  we  are  going  to  start,  and  he  should  join 
with  us  momentarily. 

I  want  to  welcome  all  in  attendance  to  our  third  in  a  series  of 
hearings  that  we  are  conducting  with  regard  to  the  questions  about 
the  unaffordability  or  the  unavailability  of  liability  insurance.  We 
are  hopeful  that  we  will  have  a  few  more  hearings  before  we  deter- 
mine what  action,  if  any,  we  will  be  taking. 

It  is  my  hope  that  we  will  be  in  a  position  to  hear  from  insurance 
industry  representatives  directly  in  our  next  hearing.  And  then  the 
question  that  we  will  explore  in  some  depth  is  dealing  with  the 
whole  series  of  proposals  that  have  been  offered  concerning  alter- 
natives to  traditional  insurance. 

We  are  hopeful  that  today's  hearing  can  be  of  some  assistance  to 
us  as  we  try  to  understand  a  bit  about  the  current  regulatory 
system  from  those  who  are  most  qualified  to  provide  us  with  that 
information-— people,  for  the  most  part,  who  are  at  the  State  level, 
particularly  in  the  area  of  State  regulation. 

The  insurance  capacity  crisis  has  spread  from  medical  malprac- 
tice and  products  liability  to  scores  of  other  areas,  including  day 
care  centers,  officer  and  director  liability,  and  general  liability  cov- 
erage for  small  businesses,  as  well  as  municipal  and  county  insur- 


In  our  earlier  hearings,  various  causes  for  the  present  crisis  were 
suggested.  Questions  were  raised,  for  example,  about  our  civil  jus- 
tice system,  about  the  financial  practices  of  insurance  companies, 
and  about  the  adequacy  of  the  enforcement  of  laws  protecting  the 
public  from  health  and  safety  hazards,  in  other  words,  risk  abate- 
ment. 

Today  we  are  going  to  concentrate  mainly  on  the  perspectives  of 
our  States  in  their  current  responsibilities  for  regulating  insurance. 
The  views  of  our  State  officials  are  greatly  valued  by  tnis  subcom- 
mittee. Forty  years  ago  Congress  made  clear  the  primary  responsi- 
bility of  the  States  for  the  regulation  of  insurance.  While  Congress 
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^  said  it  would  periodically  review  this  mandate,  history  dictates 
cufti^^  '■^sponse  to  the  present  diffi- 

I  think  I  can  speak  for  everyone  on  the  subcommittee  when  I  sav 
that  we  approach  this  issue  with  an  open  mind. 
,  It  should  not  be  assumed  that  because  a  congressional  committee 
18  inv^tigating  this  issue  that  Federal  action  is  the  solution.  I  do 
not  believe  that  simply  substituting  Federal  regulation  for  State 
regulation  will  improve  the  situation,  especially  given  the  rather 
,  Pf  ™"nance  recently  of  most  Federal  agencies  in  enforcing  the 
tSSt  charged  with  enforcing,  that  there  is  no  dispute 

On  the  other  hand,  just  because  we  have  always  done  somethine 
m  a  Pw^icular  way  does  not  necessarily  make  it  appropriate  that  it 
be  conducted  m  that  same  way  for  all  time.  Reassessment  is  called 
for,  especially  when  we  are  facing,  as  we  are,  very  different  eco- 
nomic conditions  before  us.  Therefore,  the  main  purpose  of  these 
hearings  is  to  become  involved  in  that  process  of  understanding 
and  that  process  of  reassessment. 

So  we  are  here  today  to  continue  that  process.  The  one  thing  we 
cannot  do  is  to  ignore  the  growing  threat  to  businesses,  particular- 
ly small  busmesses,  professionals  -nunicipalities,  nonprofit  corpora- 
tions, and  others  that  is  resulting  trom  the  insurance  crisis. 

We  have  had  some  testimony,  and  I  have  seen  comments,  that 
the  problem  IS  almost  over— that  we  now  have  everything  in  place 
such  that  all  we  have  to  do  is  wait  it  out  and  wait  it  through  Un- 
fortunately, if  that  process  is  what  we  do,  there  will  be  a  lot  of 
people  who  will  not  be  around  at  the  end  of  the  process  as  we  pa- 
tiently wait  it  through.  ^ 

I  am  very  grateful  to  the  distinguished  and  expert  group  of  wit- 
nesses that  we  are  going  to  hear  from  today,  to  provide  us  with 
their  thoughts  on  this  very  important  subject. 

I  am  now  pleased  to  present  the  distinguished  member  from  New 
York,  our  rankmg  minority  member,  Mr.  Lent. 

Mr.  Lent.  Thank  you,  Mr.  Chairman.  I  would  first  of  all,  like  to 
commend  you  for  continuing  this  series  of  hearings.  This  hearing 
should  prove  to  be  very  helpful  in  our  continued  effort  to  under- 
stand the  causes  of  the  problems  within  the  property /casualty  in- 
surance market.  ' 

The  insurance  commissioners  and  the  State  legislators  are,  of 
course,  the  regulators  of  the  insurance  industry.  I  look  forward  to 
hearing  what  they  believe  is  causing  the  current  affordability  and 
availability  problems  in  the  industry;  what  methods  are  being  used 
to  remedy  the  problems;  and  if  those  methods  are  producing  posi- 
tive results.  o 

A  representative  of  the  Risk  and  Insurance  Management  Society 
will  also  be  testifying  today.  I  will  be  interested  to  hear  if  corpora- 
tions are  encountering  the  same  difficulties  in  obtaining  liability 
msurance  as  some  of  the  small  business  persons,  municipalities 
and  professionals  who  have  testified  before  the  subcommittee  orevi- 
ously.  *^ 

I  appreciate  the  appearance  of  all  our  witnesses  today,  and  I  am 
sure  your  testimony  will  prove  informative. 
Thank  you,  Mr.  Chairman. 
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Mr.  Fu>Rio.  Thank  you  very  much. 

We  are  now  pleased  to  have  as  our  first  witness.  Hon.  Edward 
Zuccaco,  representing  the  National  Conference  of  State  Legisla- 
tures. Mr.  Zuccaro. 

STATEMENT  OF  EDWARD  R.  ZUCCARO,  VICE  CHAIRMAN,  LAW 
AND  JUSTICE  COMMITTEE,  NATIONAL  CONFERENCE  OF  STATE 
LEGISLATURES 

Mr.  Zuccaro.  Mr.  Chairman,  Mr.  Lent,  I  am  Edward  Zuccaro, 
member  of  the  Vermont  House  of  Representatives.  I  am  very 
pleased  to  be  here  today  to  be  able  to  share  with  you  some  of  the 
views  of  the  National  Conference  of  State  Legislatures  on  this  issue 
of  availability  and  affordability  of  insurance,  and  the  entire  issue 
of  liability  insurance  as  viewed  by  the  States. 

The  entire  question  of  liability  insurance  ranks  virtually  at  the 
top  of  the  agenda  of,  I  think,  most  every  State  legislature  that  is  in 
session.  And  all  of  the  States  are  in  session,  with  the  exception  of 
seven.  Those  seven  that  are  not  in  session  have. various  study  com- 
mittees that  are  meeting  while  they  are  out  oiF  session  reviewing 
this  important  topic. 

There  have  been  some  1,200  separate  pieces  of  legislation  that 
have  been  introduced  up  to  this  point.  I  understand  that  the  State 
of  New  York  l^lature  is  presently  about  to  conclude  a  lengthy 
study  with  r^ard  to  this  topic,  and  it  has  been  suggested  that  once 
they  have  completed  that,  the  New  York  Assembly  is  likely  to  see 
that  number  of  1,200  raised  to  perhaps  1,500  or  so,  pieces  of  legisla- 
tion dealing  with  this  topic. 

So  it  is  clearly  the  hot  topic  of  the  year  as  far  as  State  legislators 
go.  The  legislatures  are  responding.  There  have  been  comprehen- 
sive mterim  study  reports,  task  forces,  commissions,  and  special 
study  groups. 

NCSL  has  made  tort  reform  and  liability  insurance  one  of  its  top 
priorities.  It  has  conducted  a  number  of  studies  and  surveys,  copies 
of  which  have  been  made  available  to  this  committee  already. 

There  were  three  additional  reports  that  are  currently  in  the 
works,  one  dealing  with  Federal  jurisdiction  in  the  area  of  liability 
insurance,  one  dealing  with  regulatory  intervention,  and  one  deal- 
ing with  risk  management  practices.  These  reports  and  studies  will 
be  available  for  the  committee  within  the  next  month  or  two. 

In  addition,  NCSL  has  conducted  a  number  of  nationwide  semi- 
nars and  public  meetings  on  this  topic,  which  has  attracted  partici- 
pation from  State  legislators  in  virtually  every  State  and  members 
of  the  industry. 

The  problems  are  many  and  varied.  They  affect  both,  as  the 
chairman  indicated,  the  private  sector  and  the  public  sector.  The 
problems  deal  with  unavailability  of  certain  lines,  unaffordable 
premiums,  and  in  Vermont  in  particular,  the  area  of  municipal  li- 
ability and  dram  shop  has  been  a  significant  problem. 

With  regard  to  municipal  liability,  I  would  share  with  the  com- 
mittee the  experience  of  one  very  small  village,  the  village  of  Rich- 
mond, VT.  Vermont,  as  I  am  sure  you  are  well  aware,  has  very  few 
laiige  municipalities.  There  are  mostly  small  villages  and  towns, 
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with  very,  very  small  budgets,  who  are  run  by  groups  of  volunteers 
for  little  or  no  payment. 

The  village  of  Richmond  was  informed  that  they  would  not  be  re- 
newed for  the.  -  selectmen's  or  village  trustees'  liability  insurance. 
And  it  got  to  the  point  that  they  were  unable  to  replace  that  cover- 
age. And  at  one  point  the  entire  board  was  prepared  to  resign, 
rather  than  serve  without  insurance,  and  run  exposed. 

Ultimately,  they  were  successful  in  obtaining  coverage  through 
other  sources,  but  that  is  a  real  and  sen.  us  problem  faced  by  load 
governments. 

Local  governments,  I  think,  have  a  unique  problem  in  that  they 
are  viewed,  to  some  extent,  as  being  the  deep  pocket.  In  those 
States  that  have  a  theory  of  recovering  for  jo^  it  and  several  liabil- 
ity, if  there  is  a  municipal  defendant,  that  is  where  the  recoveiy  is 
going  to  come  from.  This  is  worsening  a  problem  that  is  already  a 
serious  and  difficult  problem. 

Another  problem  area  relates  to  tete  r^ulatory  practices.  The 
chairman  indicated  in  his  opening  remarks,  the  States  have,  I 
think,  to  review  the  adequaqr  of  their  regulatory  practices  and 
standards,  to  ensure  that  they  are  adequate  to  meet  the  needs  and 
the  problems  that  are  being  raised  by  the  current  crisis. 

Court  decisions  are  also  problemmatic.  The  area  of  sovereign  im- 
munity has  been  whittled  away  by  the  courts  so  that  in  many 
States  it  no  long<)r  affords  the  protection  it  once  did,  and  in  many 
States,  is  nonexLrteat. 

The  Vermont  Supreme  Court  recently  issued  Jecision  which  I 
thinL  "  have,  in  the  long  term,  seriouk>  implies  ions,  in  that  the 
court  iLs  held  that  the  host  of  a  private  party  was  liable  for  a 
guest  who  became  intoxicated  at  that  party,  who  was  later  involved 
in  an  automobile  accident.  There  has  already  been  discussion 
within  the  legi'-'ature  to  consider  legislation  that  would  respond  to 
that  court  decL.on. 

The  causes  of  the  problem  with  r^ard  to  liability  insurance,  I 
think,  are  as  many  aiid  varied  as  the  problems.  In  the  various  stud- 
ies that  NCSL  has  conducted  and  pi'epared,  I  do  not  think  that 
they  have  come  anywhere  near  pinpointing  any  particular  causes 
as  being  more  significant  than  others.  I  think  it  varies  tremei  Jous- 
ly  from  State  to  State  and  region  to  region  as  to  what  causes  are 
more  significant  than  the  others. 

The  States,  I  think»  are  responding  to  these  problems  and  looking 
at  the  causes  in  an  attempt  to  deal  effectively  with  the  problem.  As 
I  indicated  earliei,  some  1,200  bills  have  already  been  introduced. 
The  initiative  is  not  only  com^j?^  from  legislative  response,  but  is 
also  coming  in  part  through  the  regulatory  process. 

New  Jersey,  I  am  told,  has  implemented  through  its  regulatory 
process,  a  [  rohibition  on  midterm  cancelations.  Nine  States  permit 
the  establishment  of  insurance  pools.  Some  14  States,  including 
Vermont,  have  implemented  market  assistance  plans  to  ensure 
availabiiit>. 

West  Virginia  considering  establishing  comprehensive  self-in- 
surance funds.  New  York  State  is  contemplating  a  60^ay  mandato- 
ry notice  for  nonrenewals  of  premiums,  and  sin  ilar  legislation  has 
recently  pasE^^d  in  Washington  State. 
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The  State  response  has  not  been  entirely  with  regard  to  insur- 
ance, the  insurance  industry.  Some  of  the  response  has  been  in  the 
area  of  proposals  for  tort  reforr 

Michigan  has  passed  legislation  capping  awards  for  medical  mal- 
practice. Connecticut  is  looking  at  limiting  lawyer's  fees  and  cap- 
ping awards  and  mdgments  for  pain  and  suffering. 

I  understand  that  New  York  may  be  considering  legisla  ion  to 
limit  joint  and  several  liability  where  there  is  a  municipal  defend- 
ant. Four  States  have  installed  centralized  risk  management  sys- 
tems. ^ 

In  California,  legislation  has  recently  been  upheld  restricting  at- 
torney s  contingency  fees,  and  that's  somewhat  of  a  mixed  bag.  I 
understand  that  m  Illinois,  similar  legislation  has  been  held  to  be 
invalid. 

In  Vermont,  we  have  taken  steps  to  give  the  commissioner  of  in- 
surance authority  to  mandate  the  establishment  of  a  joint  under- 
writing association  when  he  determines  that— particular  insurance 
hn^  are  unavailable  or  are  available  at  a  cost  which  is  prohibitive. 

We  are  also  considering  in  Vermont,  bills  which  would  cap  attor- 
ney s  fees,  and  would  limit  noneconomic  damages.  In  addition  we 
are  considering  a  proposal  which  would  give  a  good  faith  immunity 
to  local  Officials  when  acting  in  their  official  capacity. 

Because  the  problems  and  the  causes  and  the  responses  by  the 
State  have  ^een  so  varied,  I  would  say  that  the  National  Confer- 
ence of  Staw  Legislatures  is  not  coming  before  you  this  morning 
endorsing  anv  one  of  these  as  a  particular  remedy  that  we  think 
should  be  looked  at. 

The  various  States  have  different  problems  that  have  to  be  ad- 
dressed, and  we  think  that  the  States  are,  in  fact,  taking  the  steps 
nece^ary  to  address  thesp  problems.  Seme  of  them  are  short  term 
remedies.  Others  are  long  term  remedies. 

In  addition  to  the  State  response,  I  think  this  committee  has  got 
to  consider,  and  is  interested  in  considering  what  the  appropriate 
Federal  role  should  be.  First,  it  is  the  NCSL  ixwition,  and  lias  been 
taken  by  NCSL  at  .  genera!  meeting  and  adopted  as  part  of  their 
policy,  to  permit  ,  le  States  to  continue  moving  forward  to  deal 
with  this  issue. 

The  potential  role  of  tho  Federal  Government,  however,  is  to  con- 
tinue its  efforts  with  regard  to  the  areas  that  it  is  presently  in- 
volved m.  That  is,  in  the  area  of  environmental  liability  insurance, 
truckers  coverage,  the  Price-Anderson  Act.  And  we  would  urge,  in 
addition,  continued  cooperation  with  NCSL,  other  agencies  repre- 
senting State  and  local  governments,  and  the  State  and  local  eov- 
ernmeiits  themselves. 

We  would  suggest  that  it  is  appropriate,  if  it  becomes  evident 
that  the  State  and  local  initiatives  are  not  adequate  and  are  not 
working,  at  that  point,  for  the  Federal  Groveinment  to  reexamine 
Its  position  and  determine  what  steps  would  be  appropriate  at  that 
point.  However,  at  this  point,  I  would  suggest  that  that  would  bp 
premature. 

We  would  recommend  and  suggest  that  this  commits 3e  continue 
l?r.o?  r  iT^^S^'  ^  provide  a  forum  for  organizations  such  as 
NCbL,  for  the  States,  for  the  insurance  industry,  and  for  the  con- 
sumers, to  have  an  opportunity  to  bring  before  you  what  we  per- 
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ceive  to  be  the  problems,  and  the  responses  that  are  being  made, 
and  to  share  with  you  whether  they  are,  in  effect,  being  successful. 

Mr.  Chairman,  I  appreciate  very  much  the  opportunity  to  appear 
before  the  committee  and  to  share  with  you  the  position  of  the  Na- 
tional Conference  of  State  Legislatures  on  this  issue. 

[Testimon  /  resumes  on  p.  527]. 

[The  prepared  statement  of  Mr.  Zuccaro  and  attachment-^  follow:] 
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STATEMENT  BY 


REPRESENTATIVE  EDUARD  R.  ZUCCARO 


ON  BEHALF  OF 


m  NATIONAL  CONFERENCE  OF  STATE  LEGISLATURES 


I  AM  STATE  REPRESENTATIVE  EDWARD  R.  ZUCCARO  OF  SAINT  JOHNSBURY,  VERMONT.  I 
APPEAR  BEFORE  YOU  TODAY  AS  A  REPRESENTATIVE  OF  THE  NATIONAL  CONFERENCE  OF  STATE 
LEGISLATURES.    I  SERVE  AS  A  VICt-CHAJR  OF  NCSL'S  LAW  AND  JUSTICE  COMMITTEE. 


THE  NATIONAL  CONFERENCE  OF  STATE  LEGISLATURES  (NCSL)  IS  THE  OFFICIAL 
REPRESENTATIVE  OF  THE  NATIDN'S  7,461  STATE  LAWMAKERS.    THE  ORGANIZATION  PROVIDES 
BASIC  ISSUE  RESEARCH,  TECHNICAL  ASSISTANCE,  COMPREHENSIVE  FEDERAL  WZl  AND 
FUNDING  DATA  AND  TRAINING  SERVICES  FOR  LEGISLATORS  AND  THEIR  STAFFS.    SINCE  ITS 
CREATIDN  IN  1975,  THE  ORGANIZATION  HAS  ALSO  SERVED  AS  THE  WASHINGTON,  D.C. 
LIAISON  FOR  ALL  STATE  lEGlSLATURES  AND  HAS  PROMOTED  POLICIES  DEVELOPED  THROUGH  A 
STATE-FEDERAL  ASSEMBLY. 


I  APPRECIATE  THIS  OPPORTUNITY  TO  SHARE  WITH  YOU  NCSL'S  CONCERNS  REGARDING 
THE  AFFORDABILITY  AND  AVAILABILITY  OF  LIABILITY  INSURANCE.  THIS  ISSUE  RANKS  AT 
THE  TOP  OF  VIRTUALLY  EVERY  STATE  LEGISLATURE'S  AGENDA  iN  1986.  EVEN  AMONG  THE 
SEVEN  STATES  NOT  IN  SESSION,  INTERIK  STUDY  GROUPS  AND  POSSIBLY  SP..IAL  SESSION 
CALLS  (IN  MONTANA  AND  NORTH  CAROLINA,  FOR  EXAMPLE)  ARE  OCCUPIED  PRIMARILY  WITH 
THE  CAPACITY  CRISIS. 


OVER  1,200  PIECES  OF  LEGISLATION  HAVE  ALREADY  BEEN  INTRODUCED  POSING  «  UIOE 
ARRAY  OF  POTENTIAL  REMEDIES.    THEY  HA/E  BEEN  ACCOMPANIED  BY  UNCDUNTED  REGULATORS 
INITIATIVES.    IT  CERTAINLY  IS  PREMATURE  TO  SAY,  WITH  ANY  DEGREE  OF  ACCURACY, 
JUST  WHAT  LEGISLATION  WILL  PASS  OR  WHAT  VILl  WORK  EFFECTIVELY  TD  PROVIDE 
SHOPT-AND  LONG-TERh  RELIEF  REGARDING  PRICE  AND  AVAILABILITY  OF  VARIOUS  LINES  OF 
O    [LITY  COVERAGE. 
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WHAT  IS  OBVIOUS  IS  THAT  LEGISLATORS  ARE  RESPONDING  EXPEDITIOUSLY  TO  A 
CRISIS  WHICH  HAS  EMERGED  RAPIDLY.    MANY  STATES.  INCLUDING  MARYLAND.  WASHINGTON. 
COLORADO  AND  MICHIGAN  HAVE  COMPLETED  COMPREHENSIVE  INTERIM  STUDY  REPORTS. 
SEVERAL  OTHERS.  INCLUDING  ILLINOIS.  NEW  YORK.  ARIZONA  AND  TEXAS.  CURRENTLY  HAVE 
TASK  FORCES.  COMMISSIONS  OR  SPECIAL  STUDY  GROUPS  SURVEYING  THE  EXTENT  OF  THE 
PROBLEM  AND  WEIGHING  THE  POTENTIAL  IMPACT  OF  PROPOSED  SOLUTIONS.    NCSL  HAS  MADE 
LIABILITY  INSURANCE  ONE  OF  ITS  TOP  PRIORITIES  AND  HAS  COMPLETED  SEVERAL 
PUBLICATIOMS  (SOME  OF  WHICH  HAVE  BEEN  PREVIOUSLY  SHARED  WITH  THIS  SUBCOMMITTEE'S 
MEMBERSHIP)  AND  HELD  SEVERAL  NATIONWIDE  SEMINARS  AND  PUBLIC  MEETINGS  ON  THE 
SUBJECT. 

PROBLEMS 

THE  PROBLEMS  WHICH  STATE  LEGISLATORS  FACE  REGARDING  THIS  ISSUE  ARE 
MULTIPLE.    IN  FACT.  IT  IS  THE  BOARD  COMPOSITE  OF  PROBLEMS  COMING  TOGETHER 
SIMULTANEOUSLY  WHICH  APPEARS  TO  MAKE  THIS  CRISIS  MORE  SEVERE  THAN  PRIOR  ONES. 
BOTH  ryBLIC  AND  PRIVATE  SECTOR  ENTITIES  HmVE  BEEN  HIT  HARD  WITH  MID-TERM 
CANCELLATIONS  AND  NONRENEWALS.    UNAVAILABILITY  OF  CERTAIN  LINES  HAS  SURFACED. 
UNAVAILABILITY  HAS  BEEN  EXACERBATED  BY  UNAFFORDABLE  PREMIUMS.    FAILURE  TO  OBTAIN 
INSURANCE  HA?  RESULTED  IN  NON-LICENSURE  OR  NON-CERTIFICATION  TO  CONDUCT 
BUSINESS.    REINSURANCE  HAS  ALSO  DONE  A  DISAPPEARING  ACT  OF  ITS  OWN.    IN  VERMONT. 
MUNICIPAL  I  lABILlTY  AND  DRAM  SHOP  INSURANCE  HAVE  EMERGED  AS  OUR  MOST  SEVERE 
COVERAGE  PROBLEM  AREAS. 

INCREASED  LITIGIOUSNESS  AND  GREATER  TOTAL  DOLLAR  CLAIMS  PAYMENTS  HAVE 
SOMEWHAT  COMPROMISED  PREDICTABILITY  WITHIN  AN  INDUSTRY  WHERE  PREDICTABILITY  HAS 
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USUALLY  BEEN  DIFFICULT  TO  GAUGE.    MIX  THIS  WITH  THE  NEED  TO  PROVIDE  REASONABLE 
COMPENSATION  TO  INJURED  PARTIES.  ENSURE  DUE  PROCESS  AND  EQUAL  PROTECTION  OF  THE 
LAW  AND  YOU  HAVE  A  MAJOR  CHALLENGE. 

STATE  AND  LOCAL  GOVERNMENTS  ARE  EXTREMELY  EXPOSED.    GOVERN.IENT  ACTIVITIES 
ARE  TERRIBLY  BROAD.    A  RECENT  PENNSYLVANIA  HOUSE  OF  REPRESENT^  IVES  REPORT 
CONCLUDES  -...INSURANCE  MARKET  ECONOMICS  AND  DYNAMICS  APPEAil  TO  BE  ILL-SUITED  TO 
DEAL  WITH  THE  SPECIAL  SOCIAL  AND  POLITICAL  STATUS  OF  MUNICIPAL    NTITIES\  THE 
FINANCIAL  STATUS  OF  STATE  AND  LOCAL  GOVERNMENTS  IS  GENERALLY  PERCEIVED  TO  BE 
HEALTHY.    THEY  MAY  NOT  HAVE  THE  RESOURCES  TO  BE  ENTANGLED  IN  LENGTHY  DISCOVERY 
AND  SUBSEQUENT  COURT  BAHLES  AND,  THUS,  ARE  POTENTIALLY  MORE  tnCLINED  TO  SETTLE. 
ALSO.  STATE  AND  LOCAL  GOVERNMENTS  HAVE  BECOME  A  MORE  ATTRACTIVE  TARGET  WITH  THE 
LOSS  OF  SOVEREIGN  IMMUNITY.    ONLY  7  STATES  RETAIN  FULL  PROTECTION  TODAY 
(ALABAMA,  ARKANSAS,  DELAWARE,  KENTUCKY,  NORTH  DAKOTA,  VIRGINIA  AND  WEST 
VIRGINIA).    TOTAL  IMMUNITY  FOR  MUNICIPALITIES  EXISTS  IN  BUT  4  STATES  (ARKANSAS, 
DELAWARE,  OHIO  AND  VIRGINIA). 

STATE  REGULATORY  PRACTICES  AND  RESOURCES  HAVE  COME  INTO  QUESTION.  CONTROL 
OVER  RATE-SETTING  AND  EFFECTIVE  OVERSIGHT  OF  INSURERS  APPEARS  TO  RUN  THE  ENTIRE 
QUALITY  GAMUT.    TO  WHAT  EXTENT  REGULATORS  ALONE  COULD  HAVE  PREVENTED  OR  TEMPERED 
THIS  CRISIS  IS  A  MATTER  WHICH  VIRTUALLY  EVZRY  STATE  IS  ADDRESSING. 

THESE  ARE  MERELY  EXAMPLES  OF  A  MYRIAD  OF  PROBLEM*^  WHICH  THE  FIFTY  STATES, 
TO  VARYING  DEGRESS,  ARE  CONFRONTED. 

COURT  DECISIONS  ARE  ALSO  PROBLEMMATIC.    KECthTLY,  VERMONT'S  SUPREME  COURT 
RULED  THAT  HOSTS  0^  A  PRIVATE  PARTY  WERE  RESPONSIBLE  FOR  THE  POST-PARTY  ACTIONS 
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OF  AN  INDIVIDUAL  WHO  BECAME  INTOXICATED  DURING  THE  FESTIVITIES.  LEGAL  Dt  .IONS 
ARE  NEVER  PREDIQABLE  BUT  THEY  DO  SIGNIFICANTLY  AFFECT  THIS  PARTICULAR  ISSUES. 


THIS  SUBCOMMITTEE  HAS  ALREADY  HEARD.  IN  PRIOR  MEETINGS,  OF  THE  NUMEROUS 
CAUSES  FOR  THE  CRISIS.    JUDGING  FROM  MY  OWN  EXPERIENCE  IN  VERMONT  AND  FROM 
INFORMATION  OBTAINED  BY  NCSL,  THE  CAUSES  OF  THE  CRISIS  ARE  MANY.    CASH  FLOW 
UNDERWRITING  AND  INADEQUATE  PREMIUM  INCOME,  REGULATORY  SHORTCOMINGS,  RISING 
DOLLAR  LOSSES  FROM  INCREASED  JUDICIAL  SEHLEMENTS,  DISAPPEARING  REINSURANCE, 
SUBSTANDARD  RISK  MANAGEMENT  ANALYSIS  AND  SKYROCKETING  PREMIUM  INCREASES  ARE 
Af-X)NG  THE  FACTORS  CONTRIBUTING  TO  THE  CURRENT  DIFFICULTIES.    NEITHER  NCSL  NOR  I 
HAVE  YET  TO  COME  ACROSS  THE  ANALYSIS  WHKH  CAN  EASILY  AND  CONVINCINGLY  DECIPHER 
WHICH  FACTOR  HAS  CAUSED  WHAT  PROPORTIONATE  AMOUNT  OF  THE  PROBLEM.    WHETHER  THAT 
REPORT  CAN  OR  WILL  BE  WRIHEN,  I  AM  BOTHERED  THAT  GOVERNMENT  AND  BUSINESS  ARE 
THREATENED  WIT.H  LOSS  OF  INSURANCE.    THEY  ARE,  IN  SOME  INSTANCES,  UTILIZING  MORE 
OF  ALREADY  LIMITED  RESOURCES  TO  REMAIN  INSURED  WHILE  CUHING  OPERATIONS. 
DISAPPEARANCE  OF  PARTICULAR  LINES  OF  COVERAGE,  POLLUTION  LIABILITY  IN  GENERAL 
AND  MORE  SELECTIVE  LIENS  DEPENDENT  ON  WHICH  STATE  WE  ARE  DISCUSSING,  IS  A 
SERIOUS  MATTER. 

AMONG  THE  FIFTY  STATES,  SEVERAL  ADDITIONAL  CAUSES  HAVE  SURFACED  AND  MERIT 
YOUR  AHENTION: 

0    INCREASED  PREMIUIHS  REGARDLESS  OF  CLAIMS  HISTORY. 

0    LOSS  OR  RESTRICTION  OF  SOVEREIGN  IMMUNITY. 

0    DEFICIENT  SAPETY  PRACTICES  RESULTING  IN  UNNECESSARY  INJURY 


CAUSES 


EMC 


469 


0    UNPREDICTABLE  INDUSTRY  BEHAVIOR. 

0    UNCERTAINTY  REGARDING  NUMBER  AND  SIZE  OF  FUTURE  CLAIMS  AND 

LOSSES  RESPECTIVELY. 
0    DECLINE  IN  RETURN  ON  INSURANCE  INDUSTRY  INVESTMEKlS. 
0    UNDERCAPITALIZATION  OF  NEW  ENTRANTS. 

0    COSTLY  ADMINISTRATIVE  COSTS  REGARDING  TORT  LIABILITY  CASES. 
0    FEAR  OF  UNMEASURABLE  LIABILITY. 
0   JOINT  AND  SEVERAL  LIABILITY. 

SEVERAL  STATEMENTS  MUST  BE  HADE  ABOUT  THESE  CAUSE:.    THEY  ARE  NOT 
COMPREHENSIVE.    SOME  OF  THEM  ARE  NOT  OF  RECENT  VINTAGE.    THEY  ARE  NOT  IN 
PRIORITY  ORDER.    STATE  LEGISLATORS  HAVE  DIVERSE  OPINIONS  ABOUT  WHICH  OF  THESE 
CAUSES  ARE  THE  PRIMARY  PRECIPITATORS  OF  CURRENT  PROBLEMS.    LINKAGES  BETWEEN 
THESE  CAUSES  AND  SOLUTIONS  BEING  POSED  ARE  DIFFtculT  TO  VERIFY.    STATES  WITH 
CERTAIN  ACCLAIMED  REFORMS  ARE  SEEING  THEIR  BUSINESSES  AND  SERVICE  PROVIDERS  HIT 
WITH  THE  SAME  UNAVAILABILITY  AND  PRICE  PROBLEMS  AS  THOSE  WITHOUT. 

STATE  ACTION 

STATES  HAVE  TAKEN  ON  THE  CHALLENGE  OF  THE  CURRENT  AFFORDABILITY  AND 
AVAILABILITY  CRISIS.  BOTH  IN  PAST  LEGISLATIVE  SESSIONS  AND  IN  CURRENT 
DELIBERATIONS.  AS  THE  FOLLOWir.  EXAMPLES  AND  INFORMATION  INDICATE: 

0   AS  I  MENTIONED  EARLIER.  OVER  1.200  BILLS  HAVE  BECN  INTRODUCED  THIS  YEAR 
ON  THIS  SUBJECT.    THAT  REPRESENTS  ONE  BILL  FOR  EVERY  FIFTH  LEGISLATOR  IN 
SESSION.    THAT  COUNT  RISES  DAILY.    AN  NCSI  REPORT  ON  THESE  BILLS  IS  FORTHCOMING. 
NCSL  WILL  ALSO  MONITOR  EACH  STATE"^  BILL  PROGRESS.    I  WILL  SEE  THAT  THIS 
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SUBCOMHITTEE  RECEIVES  ALL  REPORTS  EXPLAINING  LEGISLATIVE  DEVELOPMENTS  ON  THIS 
TOPIC  IN  THE  STATES. 

0    NEW  JERSEY  IMPLEMENTED,  BY  REGULATORY  INITIATIVE,  PROHIBITIONS  ON 
MIDTERM  CANCELLATIONS. 

0   AT  LEAST  NINE  STATES  (ARKANSAS.  FLORIDA,  ILLINOIS,  LOUISIANA,  MICHIGAN, 
MINNESOTA,  OHIO.  TENNESSEE  AND  TEXAS)  PERMIT  ESTABLISHMENT  OF  INSURANCE  POOLS 
FOR  GOVERNMENTS. 

0   NO  LESS  THAN  14  STATES  (ARIZONA,  CONNECTICUT,  GEORGIA,  ILLINOIS,  KANSAS. 
MAINE,  NEW  MEXICO,  MARYLAND,  MISSISSIPPI,  NEW  HAMPSHIRE,  SOUTH  CAROLINA, 
VERMONT,  VIRGINIA  AND  APPARENTLY  TEXAS)  HAVE  IMPLEMENTED  MARKET  ASSISTANCE  PLANS 
TO  ENHANCE  AVAILABILITY  OF  HARD-TO-GET  LINES  OF  COVERAGE.    THIS  INFORMATION  GETS 
DATED  QUICKLf  AND  PROBABLY  UNDERSTATES  CURRENT  STATUS. 

0   WEST  VIRGINIA  AND  WYOMING  ARE  SERIOUSLY  CONSIDERING  ESTABLISHING 
COMPREHENSIVE  SELF-INSURANCE  FUNDS. 

0   CALIFORNIA'S  SPEAKER  OF  THE  HOUSE  HAS  CALLED  FOR  ESTABLISHMENT  OF  A 
STATE  BOARD  TO  REVIEW  INSURANCE  RATES  AND  A  STATE  FUND  TO  INSURE  COUNTIES  AND 
CITIES. 

0    NEW  YORK  STATE  IS  CONTEMPLATING  A  SO-DA^  MANDATORY  NOTICE  FOR 
NONRENEWALS  AND  PREMIUM  CHANGES.    SIMILAR  LEGISLATION  PASSED  IN  WASHINGTON  STATE 
IN  1985. 
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0   MICHIGAN'S  SENATE  HAS  PASSED  LEGISLATION  CAPPING  AWARDS  FOR  MEDICAL 
MALPRACTICE  WHILE  CONNECTICUT  IS  LOOKING  AT  LIMITING  LAWYERS'  FEES  AND  CAPPING 
PAIN  AND  SUFFERING  AWARDS. 

0    PURSUANT  ro  AN  ™iVE  STUDY  OF  THE  STATE'S  MUNICIPAL  LIABILITY.  NEW 
YORK  HAY  CONSIDER  LIMITING  JOINT  AND  SEVERAL  LIABILITY  AND  ASSIGNING  LAWSUITS 
AGAINST  CITIES  TO  NONJURY  TRIALS. 

0   AT  LEAST  4  STATES  (MISSOURI,  OREGON,  PENNSYLVANIA  AND  SOUTH  CAROLINA) 
APPEAR  TO  HAVE  INSTALLED  CENTRALIZED  RISK  MANAGEMENT  SYSTEMS. 

0   CALIFORNIA'S  STATUTE  RESTRICTING  ATTORNEYS'  FEES  HAS  BtEN  UPHELD  BY  THE 
SUPREME  COURT.    ILLINOIS'  DAMAGE  CAPS  HAVE  EXPERIENCED  OPPOSITE  FATE  IN  THAT 
STATE'S  TRIBUNALS. 

0    IN  VERMONT,  LEGISLATION  AUTHORIZING  OUR  COMMISSIONER  TO  ESTABLISH  JOINT 
UNDERWRITING  ASSOCIATIONS  HAS  PASSED  THE  HOUSE.    MY  COLLEAGUES  ALSO  HAVE  t.DER 
CONSIDERATION  BILLS  WHICH  WOULD  CAP  ATTORNEYS'  CONTINGENCY  FEES  AND  LIMIT 
NON-ECONOMIC  DAMAGES.    A  MARKET  ASSISTANCE  PLAN  WAS  ESTABLISHED  IN  JANUARY. 

BECAUSE  THE  PROBLEMS  CONFRONTING  STATE  LAWMAKERS  ARE  MULTIPLE,  IT  IS 
EXTREMELY  DIFFICULT  TO  ASSERT  THAT  ANY  ONE  ACTION  OR  GROUP  OF  ACTIONS  WILL 
REMEDY  THE  ENTIRE  CRISIS.    AS  WITH  THE  MID-70'S     CRISIS  WITH  MEDICAL 
MALPRACTICE,  THE  LIKELIHOOD  FOR  SOLVING  AVAILABILITY  PROBLEMS  ARE  RELATIVELY 
GOOD.    PRICE,  HOWEVER,  REMAINS  A  MORE  SERIOUS  CHALLENGE.    STATES  NEED  TIME  TO 
ASSESS  WHAT  WILL  AND  WILL  NOT  WORK  TO  ELIMINATE  OR  CURB  THE  CRISIS.  MARKETPLACE 
RECOVERY  IS  LIKELY  TO  BE  OF  ASSISTANCE,  BUT  IT  HAY  COME  TOO  LATE  FOR  THOSE 
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•GOING  BARE"  OR  REQUIRING  INSURANCE  TO  CONDUCT  BUSINESS  OR  PROVIDE  SERVICES. 
STATE  REHEDIES 

COMBING  THROUGH  THE  VOLUMINOUS  MATERIALS  BEING  COMPLETED  BY  STATES  TODAY, 
IT  IS  OBVIOUS  THAT  THE  SOLUTIONS  BEING  DISCUSSED  AND  IMPLEMENTED  ARE 
EXCEPTIONALLY  VARIED.    SOME,  AS  MARKET  ASSISTANCE  PLANS,  APPEAR  TO  BE  SHORT-TERM 
REMEDIES.    OTHERS,  AS  SELF- INSURANCE  PLANS  OR  INCREASED  RISK  POOLING,  MAY 
PROTECT  GOVERNMENT  AND  THE  PRIVATE  SECTOR  FROM  INSURANCE  CYCLES.    SOME  TORT 
REFORM  INITIATIVES  MIGHT  TEMPER  LOSSES  AND  BRING  SOME  SENSE  OF  PREDICTABILITY  TO 
UNDERWRITING.    I  USE  TERMS  AS  "MAY",  "APPEAR"  AND  "MIGHT"  BECAUSE  NOTHING  LOOMS 
AS  AN  ABSOLUTE  CERTAINTY  AT  THIS  STAGE  OF  THE  CRISIS. 

A  LENGTHY  ROSTER  OF  ALTERNATIVE  SOLUTIONS  EITHER  BEING  DISCUSSED  OR  ALREADY 
IN  PLACE  AMONG  THE  STATES  FOLLOWS.    I  SUBMIT  THIS  LIST  NOT  TO  PRODUCE  A  LONGER 
PIECE  OF  TCSTIHONY  BUT  RATHER  TO  APPRISE  YOU  OF  THE  DIVERSITY  OF  APPROACHES 
BEING  PURSUED.    NCSL  IS  REVIEWING  THE  INCIDENCE  WITH  WHICH  EACH  OF  THESE  IS 
APPEARING.    THE  ORGANIZATION  IS  ALSO  ATTEMPTING  TO  DOCUMENT  WHAT  IMPACT,  BOTH 
SHORT-AND  LONG-TERM,  THESE  POTENTIAL  REMEDIES  MAY  HAVE  ON  AVAILABILITY  AND 
AFFORDABILITY  OF  LIABILITY  INSURANCE.    AS  YOU  CAN  IMAGINE,  THIS  IS  A  TEDIOUS 
ENDEAVOR  WITH  UNCERTAIN  OUTCOMES  AT  THIS  POINT. 

NCSL  DOES  NOT  ENDORSE  ANY  ONE  OF  THESE  SOLUTIONS  SINCE  IT  IS  NOT  THE 
ORGANIZATION'S  MISSION  TO  TELL  STATES  WHAT  TO  DO  OR  NOT  TO  DO.    ARGUMENTS  ABOUND 
AS  TO  WHICH  ALTERNATIVES  WILL  DIRECTLY  AND  EXPEDITIOUSLY  ENHANCE  AVAILABILITY. 
TEMPER  PRICE  CYCLES  AND  ENHANCE  PREDICTABILITY. 


ERLC 


475 


473 


FOR  SIMPLICITY'S  SAKE,  I  HAVE  CLASSIFIED  POTENTIAL  REMEDIES  IN  FOUR 
CATEGORIES: 

1)    REGULATORY  INITIATIVES: 

0  PROHIBITIONS  AND  RESTRICTIONS  ON  MIDTERM  CANCELLATION  AND  NONRENEWALS. 
0     REQUIRING  PRIOR  APPROVAL  OF  RATES  RATHER  THAN  FILE  AND  USE 

ARRANGEMENTS. 
0     JOINT  UNDERWRITING  ASSOCIATIONS. 
0     MARKET  ASSISTANCE  PLANS. 

0     MODIFICATION  OF  OPEN  COMPETITION  RATING  ACTS. 

0     UPGRADING  STATE  INSURANCE  DEPARTMENT  MANPOWER  AND  RESOURCES. 

0     REQUIRING  RATES  TO  REFLECT  LOSS  EXPERIENCE. 

0     UTILIZATION  OF  "CLAIMS  MADE"  RATHER  THAN  "OCCURENCE  BASED"  POLICIES. 
0     IMPROVED  REGULATION  OF  NEW  ENTRANTS. 
0     REGULATION  OF  SURPLUS  LINE  PROVIDERS. 

0     REQUIRING  SUBMISSION  OF  DATA  REGARDING  INCIDENCE  AND  SEVERITY  OF 
CLAIMS  LOSSES. 

0     LOWERING  "SURPLUS"  RA-^IOS  FOR  SPECIFIC  LINES  OF  COVERAGE. 
0     LIMITING  THE  PERCENTAGE  AMOUNT  WHICH  AN  INSURER  CAN  VARY  RATES  FROM 
THE  FIXED  RATE. 

2)    RISK  MANAGEMENT: 

0     ESTABLISH  RISK  RETENTION  POOLS  FOR  CERTAIN  LINES  OF  COVERAGE. 
0     STRENGTHEN  DISCIPLINARY  PROCEDURES  IN  ALL  STATE  AGENCIES  REGULATING 
PROFESSIONS. 
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0     ENHANCE  HAZARD  MANAGEMENT  AND  Pl'SUC  SAPZTY. 
0     STRENGTHEN  RISK  ASSESSMENT  TECHNIQUES. 

3}    MARKETPLACE  INTERVENTION: 

0     LIMIT  POLICY  EXCLUSIONS. 

0     AUTHORIZE  BANKS  AND  THRIFTS  TO  ENGAGE  IN  INSURANCE  ACTIVITIES. 
0     REVIEW  THE  NEED  FOR  MANDATORY  COVERAGE  AND  MANDATED  LEVELS  OF 
COVERAGE. 

0     RESTRICT  ANNUAL  PREMIUM  INCREASES/DECREASES  BASED  ON  EVIDENCE 

OF  CHANGE  IN  RISK. 
0     REQUIRE  NOTICE  TO  INSUREDS  REGARDING  CANCELLATIONS  AND/OR 

NONRENEWALS. 
0     PROVIDE  EXCESS  PROFITS  STANDARDS. 
0     ESTABLISH  OR  EXPAND  RISK  POOLING  WHORITY. 
0     ESTABLISH  OR  EXPAND  STATE  REINSURANCE,  BACKUP  INSURANCE  AND 

SELF- INSURANCE  PROGRAMS. 
0     PROHIBIT  SURPLUS  LINE  PROVIDERS  UNLESS  APPROPRIATELY  LICENSED. 

4)  TORT  REFORMS: 

0  ESTABLISH  COURTS  OF  CLAIMS  TO  HEAR  SUITS  AGAINST  GOVERNMENT 
DEFENDANTS. 

0  ESTABLISH  PRETRIAL  SCREENING  PANELS  TO  DETERMINE  VALIDITY  OF  SUITS. 

0  IMPOSE  PENALTIES  FOK  'ILING  FRIVOLOUS  SUITS. 

0  ABOLISH/LIMIT  PREJUDGEMENT  INTEREST  AWARDS. 

0  CAP  NON-ECONOMIC  AND  PUNITIVE  DAMAGES. 
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0  CAP  ATTORNEYS'  FEES. 

0  ABOLISH  OR  MODIFY  THE  COLLATERAL  SOURCE  RULE  AND  JOINT  AND  SEVERAL 
LIABILITY. 

0  AUTHORIZE  STRUCTURED  SETTLEMENTS  AND  ITEMIZED  JURY  VERDICTS. 

0  REDEFINE  STANDARDS  OF  CAPE. 

0  REVITALIZE  A  RESTRICTED  FORM  OF  SOVEREIGN  IMMUNITY. 

0  MODIFY  STATUTES  OF  LIMITATION. 

0  AUTHORIZE  JUDGES  ONLY  TO  DETERMINE  DAMAGE  AND  AWARD  AMOUNTS. 

0  ADOPT  COMPARATIVE  NEGLIGENCE  STANDARDS. 

0  LIMIT  THE  DISCOVERY  PROCESS. 


FEDERAL  ROLE 


WHAT  SHOULD  THE  U.S.  CONGRESS  DO  TO  RELIEVE  THF  COST  AND  UNAVAILABILITY  OF 
LIABILITY  INSURANCE?    NCf^L  BELIEVES  THE  FOLLOWING  STEPS  WOULD  BE  f.OST  PRODUCTIVE 
FOR  NOW: 


1)    PERMIT  STATE;>  TO  WORK  OUT  THE  PROBLEMS  WITH  AFFORDABILITY  AND 
AVAILABILITY  OF  LIABILITY  INSURANCE.    THIS  IS  NOT  A  DISMISSAL  OF  THE  POSSIBLE 
NEED  FOR  EXAMINING  THE  MCCARRAN- FERGUSON  ACT,  ANTI-TRUST  EXEMPTIONS.  FED'^RAL 
REINSURANCE  AND  THE  IDEA  OF  FEDERAL  REGUUTORY  STANDARDS  WHICH  SOME  GROUPS  HAVE 
RAISED.    THE  POTENTIAL  ROLE  OF  THE  FEDERAL  GOVERNMENT  IN  LIABILITY  INSURANCE  IS 
A  SUBJECT  WHICH  NCSL'S  STATE-FEDERAL  ASSEMBLY  WILL  REVIEW  FURTHER  IN  MAY.  1986. 
OVER  HALF  THE  STATES  WILL  HAVE  CONCLUDED  THEIR  SESSIONS  BY  THEN  AND  OUGHT  TO 
HAVE  AN  EXCELLENT  UNDERSTANDING  OF  STATE  CAPACITY  TO  MANAGE  THE  VARIOUS  ASPECTS 
OF  EXISTING  LIABILITY  INSURANCE  PROBLEMS.    ADDITIONAL  STATE  TASK  FORCE  REPORTS 
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patient  has  prominent  delusions,  hallucinations, 
incoherence,  and/or  grossly  disorganized  behavior.  Many 
homeless  people  in  shelters  will  have  these  symptoms. 

There  are  a  number  of  different  symptoms  that 
schizophrenics  can  exhibit.  A  schizopl  renic  may  lack  the 
ability  to  organize  his/her  thoughts  in'ro  a  coherent 
pattern  so  that  thought  A  leads  to  thought  B  and  thought  C 
logically  flows  from  thought  B.  His/her  speech  may  be  so 
totally  disorganized  as  to  resemble  what  has  been  called  a 
"word  salad."  For  example,  the  patient  may  declare,  "In 
the  universe  of  concept  and  the  red  emperor  grape  God  is 
dead." 

Schizophrenics  also  have  difficulty  in  forming 
interpersonal  relationships  and  therefore  tend  to  isolate 
themselves  from  other  people .  Estrangement  from  their 
family  members  is  common.  The  range  of  mood  and  emotion 
which  the  schizophrenic  can  express  is  often  very  narrow. 
Whether  the  schizophrenic  is  happy  or  upset,  he  often 
presents  the  same  appearance  and  expression. 

Moreover ,  many  schizophrenics  maintain  simple  or 
elaborate  belief  systems  which  are  delusional  in  nature  and 
without  any  basis  in  reality.    They  may  also  have  auditory 
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AND  ISSUE  ANALYSES  SHOULD  ALSO  SERVE  TO  AID  STA1E  LAWMAKERS  IN  ASSESSING  THE 
NEED  FOR  ANY  CONGRESSIONAL  ACTION. 

2;     TAKE  CORRECTIVE  ACTION  AT  THE  FEDERAL  LEVEL  IN  AREAS,  AS  ENVIRONMENTAL 
LIABILITY  INSURANCE.  TRUCKERS*  COVERAGE  AND  THE  PRICE-ANDERSON  ACT.  WHERE  THE 
FEDERAL  GOVERNMENT  ALREADY  HAS  JURISDICTION. 

3)  COOPERATE  WITH  ORGANIZATIONS  AS  NCSL  AND  OTHER  LOCAL  AND  STATE 
GOVERNMENTS  AND  THEIR  ORGANIZATIONS  TO  IDENTIFY  REMFDIES  WHICH  WILL  POTENTIALLY 
WORK  TO  ENSURE  THAT  SITUATIONS  AS  WE  HAVE  TODAY  DO  NOT  RECUR. 

4)  INTERVENE  WHEN  IT  APPEARS  THAT  STATES  HAVE  EXHAUSTED  ALL  PROPOSED 
REMEDIES.  ANALYZED  THEIR  IMPACT.  AND  HAVE  FOUND  THAT  PROBLEMS  WITH  AFFORDABILITY 
AND/OR  AVAILABILITY  PERSIST. 

5)  CONTINUE  HEARINGS  SUCH  AS  THESE  WHICH  CAN  HEIGHTEN  THE  UNDERSTANDING 
OF  THE  EXISTING  CRISIS  AND  PROVIDE  A  FORUM  FOR  REMAINING  CURRENT  ON  STATE 
DEVELOPMENTS.^  THIS  ISSUE  IS  A  MOVING  TARGET  WITH  NATIONWIDE  AND  EVEN 
INTERNATIONAL  OVERTONES.    NCSL  WILL  BE  MORE  THAN  GLAD  TO  ASSIST  WITH  THE 
SUBCOMMIHEE^S  FUTURE  HEARINGS  AND  ANALYSIS  THROUGH  ADDITIONAL  TESTIMONY  AND 
PROVISION  OF  ITS  PUBLICATIONS. 

MR.  CHAIRMAN.  I  WANT  TO  THANK  YOU  FOR  EXTENDINi  THIS  OPPORTUNITY  TO  THE 
NATIONAL  CONFERENCE  OF  STATE  LEGISLTURES  TO  PARTICIPATE  IN  THESE  HEARINGS  AND  I 
WILL  GLADLY  RESPOND  TO  ANY  QUESTIONS  WHICH  YOU  AND  OTHER  MEMBERS  OF  THE 
SUBCOMMITTEE  MIGHT  HAVE. 
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CCmOLLING  LIABILITY  INSURANCE  COSTS: 
STATE  ACTIOKS  AND  FUTURE  INITIATIVES 
IN  THE  AREA  OF  CIVIL  JUSTICE  REFORN 


The  rising  costs  and  Increasing  unavailability  of  casualty  Insurance 
affects  government »  business  and  consumers »  who  are  facing  arid-term  canc^»l*. 
latlons  and  non- renewals  of  their  Insurance*  as  well  as  society  as  a  whole* 
Governments  are  often  drawn  into  lawsuits  and  are  drained  financially  by 
payment  of  huge  awards,  not  because  of  their  responsibility  for  the  damage 
but  because  of  their  financial  base«  The  price  of  products  Is  Increased  to 
cover  the  cost  of  Insurance,  Fear  of  suits  causes  businesses  to  abandon  new 
products  Involving  r1sk«  Research  for  developing  technologies  Is  hampered 
^eonse  coopanles  are  unable  to  afford  the  Insurance  necessary  to  test  and 
market  the  research*  Insurance  costs  for  njn1c1pa11t1es»  day  care  centers, 
common  carriers*  schools*  accountants,  lawyers  and  physicians  are  doubling 
and  tripling.  Coverage  for  liquor  liability  and  pollution  Is  virtually  im- 
possible to  obtain. 

The  question  facing  lawmakers  Is  whether  the  problem  will  arrest  Itself 
or  whether  state  legislatures  will  need  to  resolve  1t«  A  1985  studty  by  In- 
surance Services  Office,  a  provider  of  statistical  data  to  the  Insurance 
Industry,  projected  that  available  property/casualty  Insurance  may  fall 
short  of  projected  demanU  by  $62  billion  In  the  next  three  years.  Ninety 
percent  of  that  will  affect  commercial  11nes«  According  to  the  studty*  three 
factors  must  be  addressed  In  order  to  relieve  the  problem:  the  unpredict- 
ability of  judicial  awards;  the  size  of  the  aMd*-ds;  and  the  litigious  nature 
of  American  society. 

AN  OVERVIEU 

The  tort  liability  problem  Is  two-pronged«  It  affects  both  the  public 
and  the  private  sectors.  Because  governmental  activities  are  broader  In 
scope  than  business  activities,  governments  are  more  susceptible  to  suit. 
!t  is  only  recently  that  government  has  lost  its  isnunity  from  suit,  either 
by  judicial  or  legislative  action.  Historically,  under  the  doctrine  of 
sovereign  iimunity,  citizens  could  not  sue  the  government. 

With  the  elimination  or  restriction  of  the  doctrine  of  sovereign  inmuni- 
ty»  governments  and  governmental  employees  are  responsible  for  damages  in 
the  same  way  that  private  individuals  are.  Some  legal  experts  maintain  this- 
is  a  fair  and  equitable  situation,  while  others  maintain  that  the  nature  of 
governmental  activities  requires  that  governmental  inwunity  be  regarded  in 
different  terms.  These  are  philosophical  considerations  with  important 
practical  effects. 

With  regard  to  the  insurance  problem  itself,  there  appear  to  ^e  four 
aspects  of  the  issue  which  require  review  by  the  states:  regulation  of  the 
Insurance  industry;  reform  of  tort  law;  education  of  the  public  regarding 
the  impact  of  an  increisingly  litigious  society;  and  the  development  of  ef- 
fective risk  management  prograns.  Part  of  the  current  problem  can  be  at- 
tributed to  poor  management  practices  of  the  insurance  companies:  reliance 
on  high  interest  rates  for  profit  margins  rather  than  charging  adequate  pre- 
mium rates  to  cover  losses;  increase  of  rates  in  certain  lines  without  los- 
ses to  Justify  the  increase;  and  undercapitalization  of  many  new  entrants 
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into  the  Market.  These  prictlces  could  be  avoided  by  tighter  regulation  of 
ine  industry* 

Currently,  considerable  debate  surrounds  the  role  of  the  legal  system  In 
the  Insurance  crisis*  Critics  contend  that  the  system  Is  responsible  for 
the  high  cost  of  insurance  {two  to  five  times  greater  than  In  1984)  and.  In 
some  cases,  its  unavailability*  They  argue  that  the  lengthy  process,  high 
awards  and  unpredictability  of  the  outcome  have  made  financial  planning  for 
future  claims  difficult  and  have  created  severe  financial  problems  for  in- 
surance coflpanles* 

On  the  other  hand,  expanded  services  provided  by  state,  and  particularly 
local,  governwnt  attract  many  more  suits*  Doctrines  such  as  joint  and 
r!cn^]^M??!  coMateral  source  rule  force  governments  to  assume 

r!c?^!  kV^?  proportion  of  the  damages  than  the;  were  in  fact 

responsible  for  In  the  past* 

A  corollary  to  the  reform  of  the  civil  justice  system  is  the  litigious 
nature  of  American  society*  An  NCSL  survey  (December  1985)  found  that  even 
In  states  Where  tort  reform  legislation  has  been  enacted  and  has  effectively 
reduced  the  size  of  damage  awards,  there  has  been  a  stea<ty  increase  in  the 
number  of  suits  filed*  There  seems  to  be  a  general  perception  that  when  the 
public  sues  the  state.  It  Is  suing  some  abstract  entity,  when  in  fact  tax- 
payers are  ultimately  the  source  of  the  money  used  to  pay  these  judgments. 
The  sane  Is  true  of  suing  insurance  companies*  Policyholders  buy  into  a 
risk  pool  with  finite  resources  made  up  of  the  premium  payments*  Huge 
damage  awards  which  drain  this  pool  create  deficits  for  insurance  conpanies 
which  then  mjst  Increase  premiums  to  cover  losses  or  refuse  to  Insure  the 
activity  due  to  its  highly  risky  nature* 

Effective  risk  management  programs  can  minimize  losses  by  financing  and 
controlling  exposure  to  risk*  Elements  of  such  a  program  Include  risk  iden- 
tification, risk  evaluation,  safety  programs  designed  to  avoid  or  reduce 
risk  and  funding  mechanisms  for  losses  due  to  unavoidable  risk* 

This  State  Legislative  Report  is  the  first  in  a  three-part  series  which 
addresses  the  Issue  of  tort  liability  as  it  affects  state  and  local  govern- 
■lents*  This  report  highlights  state  and  federal  tort  reform  proposals,  and 
the  possible  effectiveness  of  such  proposals* 

PUBLIC  POLICY  ISSUES 

Because  reform  of  the  civil  justice  system  Involves  the  determination  of 
Important  public  policy  questions,  revisions  in  the  existing  system  nust  be 
approached  cautiously*  As  John  Prather  Brown  of  the  Law  Firm  of  Principal. 
Chase.  Brown  &  Blaxall.  Inc*.  points  out.  "The  legal  responsibility  for  per- 
sonal  injury  is  at  the  center  of  an  intricate  web  of  Issues*  Crafting  a 
wise  alternative  to  the  present  legal  system  will  require  care,  consider- 
ation and  meticulous  attentirn  to  detail*  The  Issues  raised  by  the  tort 
system  and  by  the  impact  of  possible  changes  are  not  just  legal  Issues,  and 
they  are  not  just  lawyers*  issues*  They  are  broad  in  effect  and  raise  Im- 
portant political,  philosophical  and  economic  questions*" 

The  goal  of  reform  is  the  creation  of  a  civil  justice  system  which 
balances  the  right  of  the  individual  to  recover  damages  for  Injuries  result- 
ing from  the  negligent  acts  of  others  and  the  /ights  of  society  to  be  free 
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from  the  specter  of  financial  ruin  resulting  from  the  uncertainty  of  the 
results  of  these  lawsuits.  The  development  of  a  system  providing  fair  and 
adequate  awards  for  legitimate  claims,  ¥hich  does  not  overconpensate  or  cre- 
ate legal  rules  which  inhibit  day-to-day  activities,  is  not  easy  to  achieve* 
Consideration  oust  be  given  to  balancing  the  litigants'  constitutional 
ri^ts  of  dje  process  and  equal  protection  with  the  necessity  of  streamlin- 
ing court  procedures. 

Changes  In  tort  law  can  encourage  or  discourage  lawsuits.  Lowering  the 
cost  of  litigation  could,  for  example.  Increase  the  number  of  cases  filed 
because  nore  people  could  afford  to  sue.  If  It  were  coupled  with  a  strin- 
gent law  on  the  filing  of  frivolous  suits,  the  result  might  be  that  Indi- 
viduals with  legitimate  claims  would  find  It  easier  to  use  the  system. 

Legislation  can  provide  Incentives  or  disincentives,  so  careful  consid- 
eration nwst  be  given  to  the  effects  of  each  proposal  Individually  and  In 
combination  with  other  proposals.  The  present  system,  for  example,  provides 
Incentives  for  doctors  to  require  additional  tests  that  may  be  unnecessary 
to  provide  evidence  that  will  show  "reasonable  behavior"  In  anticipation  of 
a  lawsuit.  The  lawsuit  may  or  may  not  happen,  but  the  patient  has  been  sub- 
jected to  unnecessary  testing  and  Increased  medical  expenses. 

The  needs  of  a  variety  of  Interest  groups  njst  be  weighed  within  the 
framework  of  reform.  Business  cites  the  need  for  new  product  liability  laws 
which  will  encourage  a  better  climate  to  research,  develop  and  market  prod- 
ucts.  Professionals  cite  the  need  for  freedom  to  practice  their  professions 
without  constant  fear  of  lawsuits  and  unaffordable  Insurance  costs.  Many 
non-profit  organizations  state  they  are  unable  to  carry  out  public  programs 
because  of  unaffordable  insurance  premiums.  These  Interests  nust  be  bal- 
anced against  the  necessity  of  providing  compensation  to  individuals  who  are 
injured      the  carelessness  and  negligence  of  others. 

Nany  spates  that  did  pass  medical  malpractice  tort  reforms  are  still 
experiencing  problems  related  to  medical  malpractice  liability  insurance  and 
raise  a  number  of  questions.  Were  the  reforms  extensive  enough?  Were  there 
conflicting  reforms  which  cancelled  each  other  out?  Did  some  reforms  create 
more  problems  than  they  solved,  or  are  other  factors  substantially  respon- 
sible for  the  current  situation?  Should  serious  alternatives  be  considered 
for  compensating  Individuals  who  have  been  Injured? 

The  gravity  of  revising  the  civil  justice  system  argues  for  evaluation 
and  data  collection  in  order  to  judge  the  outcome  of  any  tort  reforms. 

ALTUNATIVES 

Hany  proposals  to  reform  the  civil  Justice  system  are  currently  being 
considered  by  state  legislatures.  The  following  discussion  provides  a 
description  of  the  major  proposals  and  an  example  of  an  alternative  to  the 
present  system.  These  alternatives  are  only  examples  and  are  not  intended 
as  suggested  solutions. 
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MMtO  OF  OMMES 

CtUbllsli  Halts  on  Non-ranoiric  Drnges 

da«2l^'"*.J\  is  dlfflcuU  to  assign  doUcr  amounts  to  non^co.iom1c 
oiMges,  such  as  pain  and  suffering  and  mental  anguish,  awards  vary  areatlv 
ri^.f^J""^  ^°  '^^^  ^^^^^  compensation  for  physical,  mental  Sr  emo- 
tional stress  my  In  fact  be  justified,  the  unpredictability  of  jury  awards 
has  resulted  In  higher  Insurance  premiums.  '      J  rjr  awaras 

Altematlve  Measures:  A  $250,000  cap  on  non-economic  awards  for  nedical 
••alpractKe  suits  enacted  In  California  was  upheld  by  the  U.S.  Supreme  Court 
In  October,  1985.  Such  a  celling  or  cap  on  pain  and  suffering  awards  pro- 
vides  some  predictability  to  the  system  and  provides  some  rational  limits  to 
??J"".!^^^^J^  ^^^hjy  emotional.  A  stu<ty  conducted  by  the  Rand  Corpora- 
vion  on  the  effects  of  caps  on  medical  malpractice  suit  awards  found  that 
roved  to  cap  verdicts  or  eliminate  specific  dollar  requests  by 
plaintiffs  or  permit  payment  of  awards  for  future  losses  In  periodic  In- 
stallments, the  net  effect  was  to  reduce  trial  awards  30  percent,  cut  the 
average  out^f-court  settlement  25  percent,  raise  the  portion  of  cases 
dropped  from  43  percent  to  48  percent,  and  reduce  the  share  of  cases  going 
to  actual  verdict  from  5.1  to  4.6  percent."  L'Th«  Resolution  of  Medical 
Malpractice  Claims:  Research  Results  and  Policy  lapllcatlons  {R.2793.ICJ ). 
IV  Patricia  Munch  Danzon  and  Lee  A.  Llllard] 

Abolition  or  Restriction  of  Punitive  Daaages 

Punitive  damages  are  those  awarded  In  addition  to  compensatory  damages 
«nd  designed  to  punish  the  defendants  for  malicious  acts.  Since  damages  are 
Intended  to  provide  the  plaintiff  with  condensation  for  an  Injury,  the  na- 
ture of  punitive  damages  may  make  the  judgment  overvalued  1n  that  they  rep- 
resent monies  In  addition  to  the  cost  of  compensation  for  Injury. 

Alternative  Measure:  Punitive  damages  contribute  to  the  unpredlctabi  11- 
and  size  of  awards.  Alternatives  to  the  complete  abolition  of  punitive 
damages  Include  options  such  as  placing  caps  on  awards,  redefining  standards 
of  condua  and  shifting  the  burden  of  proof  for  such  awards,  as  well  as 
placing  limitations  on  multiple  punitive  damage  awards,  and  may  be  workable 
e1ternat:ivcs. 

Itemized  Jury  Verdicts 

The  unpredictability  of  jury  awards  contributes  to  the  Inability  of  In- 
surance coopanles  to  plan  for  claims  and  thus  encourages  higher  premiums. 
It  may  also  result  In  Inequities  to  the  plaintiff  since  recovery  for  damages 
Is  dependent  on  the  makeup  of  the  jury  and  the  emotional  state  of  the 
jurors. 

Alternative  Measure:  To  create  a  more  consistent  standard,  the  jury 
could  be  instructed  to  Itemlye  damages  into  cate^wrles  based  on  medical  ex- 
penses,  lost  wages,  non-economic  compensation  i\n6  other  specific  Items. 
Such  an  accounting  could  provide  a  framework  for  the  jury  to  use. 
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Adoption  of  Stnictiired  Settlcwnts 

Luni)  sum  payments  of  awards  h«ve  several  drawbacks*  Large  awards  pay- 
able at  one  time  create  unnecessary  financing  problems  for  the  defendant  and 
do  not  necessarily  work  In  favor  of  the  plaintiff.  For  example,  studies  of 
lump  sum  payments  in  workers'  compensation  indicate  that  the  money  is  not 
always  wisely  invested  and  may  not  sustain  the  injured  party  throuch  his 
lifetime. 

Alternative  Solution.  The  adopt^n  of  structured  settlements  permits 
payment  of  awards  in  periodic  payments  Such  Installment  payments  are  less 
expensive  to  finance  and  guarantee  the  injured  party  financial  security. 
The  Danzcn-Lillard  study  (R-2793-ICJ;  concluded  that  structured  settlements 
reduced  the  average  settlement  by  2S  percent  and  reduced  the  number  of  cases 
going  to  verdict  from  S.l  percent  to  4.6  percent. 

Abolition  of  Collateral  Source  Rule 

Under  the  collateral  source  rule,  the  Jury  is  not  permitted  to  hear 
evidence  regarding  compensation  which  the  plaintiff  may  receive  from  other 
sources.  A  plaintiff  may  therefore  be  doubly  compensated  since  various 
sources  of  compensation  are  not  considered.  In  addition,  the  rule  may  In- 
crease litigation  b>  forcing  the  defendants  to  go  through  the  legal  process 
to  resolve  the  controversy  related  to  overpayment  by  one  defendant. 

Alternative  Solution:  Relaxation  of  tha  collateral  source  rule  to  allow 
consideration  of  all  sources  of  funding  available  for  payment  of  damages. 
Another  alternative  would  b>  the  mandatory  offset  of  the  collateral  source 
rule.  That  is,  additional  recoveries  received  would  be  subtracted  from  the 
award.  The  Rand  study  sugge^.ts  that  this  revision  would  result  in  an  18 
percent  savings. 

Contingent  Fees 

Contingent  fees  are  received  by  a  lawyer  who  contracts  with  a  client  for 
a  percentage  of  the  award  rather  than  receiving  a  fee  based  on  an  hourly 
rate  or  some  predetermined  amount.  Attorneys'  contingent  fees  generally 
range  from  2S-SD  percent  of  the  settlement.  Contingent  fees  may  encourage 
demands  for  higher  settlements  and  may  not  reflect  the  time,  effort,  skill 
or  value  of  the  service  rendered.  A  1984  stuc^  conducted  ^  the  American 
Bar  Association  indicated  that  reduction  in  time  spent  on  a  case  by  an  at- 
torney resulted  in  savings  to  clients  who  paid  fn  hourly  rate,  but  not  to 
clients  who  had  a  contingent  fee  arrangement. 

Altemati ye  Measure:  The  adoption  of  mandatory  sliding  fee  schedules, 
such  as  the  plan  adopted  in  California,  would  allow  for  the  legitimate  bene- 
fits which  are  derived  from  contingent  fees  (providing  legal  services  for 
those  who  might  not  otherwise  be  able  to  afford  them).  Sliding  fee 
schedules  also  ensure  a  greater  share  for  the  injured  client. 

In  November,  198S,  the  U.S.  Supreme  Court  upheld  a  California  statute 
limiting  legal  fees  paid  by  the  client.  The  sliding  fee  schedule  permits  a 
4D  percent  fee  when  the  damages  are  SSD,DDD  or  less;  33.3  percent  for  an 
additional  $SD,DOD;  2S  percent  on  the  next  $1DD,000;  and  ID  percent  above 
$20D,0OD. 
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The  Dtnion-LMUrd  $tu<ty  {R-2793-ICJ)  found  th«t  llniltdtlons  on  attor- 
neys'  contingent  fees  apparently  "cut  the  average  settlement  by  9  percent; 
raised  the  portion  of  cases  dropped  from  43  percent  to  48  percent;  and  re- 
duced tht  share  of  cases  going  to  verdict  fro«  6.1  percent  to  4.6  percent." 

Abolition  of  Joint  an4  Several  Liability  Doctrine 

The  doctrine  of  joint  and  several  liability  Is  based  on  the  concept  that 
when  the  negligence  of  two  or  wore  Individuals  results  In  Injury  to  a  per- 
son,  the  tortfeasors  are  jointly  and  Individually  liable  for  damages.  It 
permits  a  plaintiff  to  recover  the  entire  amount  of  the  judgment  from  one 
defendant,  forcing  that  Individual  to  recover  from  the  other  defendants. 
The  degree  of  negligence  of  the  defendants  Is  not  a  consideration  since  the 
defendant  who  Is  1  percent  negligent  may  end  up  paying  the  entire  judgment. 
State  and  local  governments,  often  viewed  as  having  unlimited  resources, 
become  favorite  targets  In  lawsuits. 

Alternative  Measure;  One  means  of  addressing  this  problem  Is  to  adopt  a 
form  of  coaparatlve  negligence  which  allows  the  plaintiff  to  recover  damages 
only  If  the  defendant'*  negligence  Is  greater  than  the  pla1nt1ff»s.  The 
justification  for  such  a  policy  Is  the  fact  that  a  plaintiff  who  Is  more 
responsible  for  his  Injury  than  the  defendant  should  not  be  able  to  recover 
damages. 

Another  alternative  found  In  the  Uniform  Comparative  Fault  Act  makes 
each  defendant  liable  for  their  proportionate  share  based  on  their  degree  of 
fault.  Accordl'^.g  to  a  national  surv^  on  governmental  *ort  liability  by  the 
New  York  City  Law  Department,  language  for  such  a  bill  would  be  as  follows: 

"Upon  motion  made  no  later  than  Lone  year]  after  judgment  Is  entered, 
the  court  shall  determine  whether  all  or  part  of  the  party's  equitable  share 
of  the  obligation  Is  uncollectible  from  that  party,  and  shall  reallocate  any 
uncollectible  amount  among  other  parties.  Including  a  claimant  at  fault, 
according  to  their  respective  percentages  at  fault.  The  party  whose 
liability  Is  r^^allocated  is  nonetheless  subject  to  contribution  and  to  any 
continuing  liability  to  the  claimant  on  the  judgment," 

This  alternative  also  h-iS  the  advantage  of  assuring  compensation  to  the 
plaintiff  and  distributing  any  portion  an  Insolvent  defendant  owes  among  the 
remaining  defendants  based  on  their  percentage  of  fault.  Another  alterna- 
tive distributes  liability  proportionally  but  does  not  provide  for  Insolvent 
defendants.  A  complete  discussion  can  be  fuind  In  Pearson,  Apportionment  of 
Losses  Under  Comparative  Fau  it  Laws  -  An  Analysis  of  the  Alternatives,  4U 
la.  L.  Rev.  343,  364  (198D)  and  Note,  Damage  Apportionment  In  Halne:  A  Pro- 
posal for  Reform.  34  He.  L.  Rev.  367,  396  (1982). 

PROCEDURAL  REFORMS 

Four  major  proposals  Include: 

I)  Modification  of  the  Statute  of  Limitations.  A  number  of  state  laws  per- 
mlt  negligence  suits  to  be  filed  many  years  after  the  alleged  negligent 
act  occurred.  Where  minors  are  Involved,  the  payment  of  damages  may 
result  18  years  or  longer  after  the  Incident.  A  statute  of  l^'^^tations 
which  would  provide  a  more  reasonable  time  period  for  discovery  of  the 
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Injury  and  filing  of  the  claim  would  contribute  to  an  Insurance  compa- 
ny's ability  to  predict  claims  and  plan  for  their  payment. 

2)  Allow  Affidavits  for  Honlnvotvement.  To  discourage  the  practice  of 
joining  every  individual  In  a  lawsuit  who  may  have  some  remote  connec- 
tion, a  defendant  should  be  allowed  tc  file  an  affidavit  of  noninvolve- 
nent  der\y1ng  connection  to  the  nealigent  act.  A  hearing  would  then  be 
held  requiring  the  plaintiff  to  jnow  reasonable  cause  for  naming  the 
individual  as  a  defendant  In  the  suit. 

3)  Permit  a  System  of  Binding,  Voluntary  Arbitration.  Arbitration  could  be 
usea  in  less  complex  cases  as  a  faster,  less  costly  means  of  resolving 
small  claims.  By  diverting  theie  cases  to  an  alternative  system,  the 
traditional  court  system  would  be  freed  to  more  quickly  expedite  more 
complex  cases,  reducing  costs  to  the  courts  and  litigants.  The  In- 
stitute of  Civil  Justice  is  currently  conducting  a  stu<^  to  evaluate 
litigant  reactions  and  litigant  costs  in  court -annexed  arbitration  in 
federal  courts. 

4)  Expedite  Proceedings.  Patricia  A.  Ebener  of  the  Rand  Institute  cor^duct- 
ed  a  national  survey  of  state  court  procedures  ^signed  to  reduce  delays 
in  civil  court  procedures.  Her  stucty  found  25  procedui«s  implemented  in 
47  states.    These  include: 

1.  ''Fast  tracks**  for  certain  types  of  cases; 

2.  Dismissal  of  Inactive  cases; 

3.  Penalties  for  last  minute  settlements  made  after  courtroom  as- 
slgnnent  and  jury  selection; 

4.  Procedures  designed  to  simplify  and  limit  filing  of  motions  and 
pleadings;  procedures  limiting  discovery; 

5.  Procedures  which  set  firm  trial  dates; 

6.  Procedures  which  provide  faster  and   less  expensive  means  of 
resolving  disputes. 

Evaluation  of  Reforas 

Critical  to  the  process  of  revising  the  legal  system  is  developing  pro- 
cedures for  measuring  the  effectiveness  of  these  reforms.  During  the  197Ds, 
a  number  of  legislatures  enacted  tort  reforms  addressing  tte  medical 
malpractice  liability  issue,  but  many  did  not  establish  monitoring  systems 
to  measure  the  effectiveness  of  the  reforms  or  procedures  to  collect  and 
analyze  data.  It  is  difficult  to  determine  which  reforms  were  effective  and 
which  were  not  since  these  states  are  still  experiencing  problems  related  to 
availability  of  insurance. 

The  Rand  Institute  on  Civil  Justice  has  conducted  some  studies  on  these 
state  reforms,  but  they  have  been  hampered  by  a  lack  of  data.  According  to 
the  Institute,  "The  model  nust  be  regarded  as  preliminary;  It  oust  be  ap- 
plied to  more  data  sets  before  its  validity  can  be  precisely  Judged.  Gaps 
and  Inadequacies  in  the  data  used  so  far  make  the  conclusions  tentative.  ** 
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with  these  preciutlons  In  nind,  certain  observations  on  tort  reform  re- 
lated  to  medical  malpractice  can  be  made* 

Current  practices  have  resulted  In  a  system  In  which  the  cost  of  litiga- 
tion equals  the  compensation  received  by  the  plaintiffs.  Small  claims,  even 
with  merit,  ere  often  dropped  due  to  the  cost  of  litigation.  However, 
policymakers  oust  realize  that  a  reduction  in  litigation  costs  could  result 
in  an  "Increase  In  the  nulber  of  cases  filed,  a  decrease  In  the  percentage 
dropped  without  payment,  an  Increase  In  average  settlement  size  and  an  In- 
crease  In  the  number  of  cases  taken  to  verdict."  With  ^.n  Increase  1n 
litigation,  there  would  be  more  pressure  on  the  alrea<ty  congested  judicial 
system. 

Efftcts  of  Changes  In  Tort  Uw 

An  analysis  of  the  Rand  stu<ty  provides  evidence  on  the  direction  and 
order  of  magnitude  of  the  short-run  effects  of  some  of  the  changes  enacted 
In  the  m1d-1970's.  Dollar  caps  on  awards,  elimination  of  specific  dollar 
claims  by  the  plaintiff  and  authorization  of  Installment  payment  of  large 
awards  appear  to  have  significantly  reduced  jury  awards  and  settlements  In 
the  states  where  they  were  enacted.  Modification  of  the  collateral  source 
rule  to  admit  evidence  thet  the  plaintiff  is  eligible  for  compensation  from 
other  sources  has  apparently  had  a  nuch  weaker  effect.  Statutory  limits  on 
the  contingent  fees  charged  by  plaintiffs'  attorneys  appear  to  have  had 
moderately  depressive  effects  on  settlement  amounts  and  on  the  number  of 
cases  ^in;  to  verdict,  while  somewhat  increasing  the  proportion  of  cases 
dropped. 

The  stu(ty  did  not  attenpt  to  identify  the  effects  of  other  measures  en- 
acted by  various  states,  including  measures  to  reduce  the  statute  of  limita- 
tions; to  limit  the  circumstances  in  which  a  presumption  of  defendant 
liability  is  created  (res  ipsa  loquitur);  to  mak^  it  easier  to  prove  the 
patient's  informed  consent  to  a  medical  procedure;  to  introduce  expert  pre- 
trial panels  to  screen  claims  for  their  merit;  or  to  permit  binding 
arbitration. 

This  stu^  suggests  that  there  are  standards  of  measurement  available  to 
evaluate  tort  reforms.  By  compiling  statistics  on  whether  there  has  been  a 
reduction  or  an  increase  in  suits  settled  out  of  court,  whether  there  has 
been  a  hfduction  in  size  of  judgments,  whether  judges  have  revised  Jury  ver- 
dicts, whether  there  has  been  a  reduction  in  the  number  of  suits  filed, 
legislators  would  have  objective  standards  to  judge  the  effectiveness  of 
tort  reform.  It  wocld  be  worthwhile,  upon  passage  of  tort  reform  legisla- 
tion,  to  establish  a  system  for  collecting  data  to  develop  a  statistically 
significant  measure  of  the  effectiveness  of  tort  reform.  Development  of 
such  Information  would  put  an  end  to  the  controversy  surrounding  tort  reform 
and  be  useful  in  revision  of  ineffective  refoririS  in  the  future. 

FEDERAL  INITLniVES  ON  TORT  REFORM 

After  the  United  States  Supreme  Court  held  that  the  insurance  industry 
was  subject  to  federal  regulation  (United  States  v.  South -Eastern  Under- 
writers Association,  322  U.S.  533  (1944),  Congress  enacted  the  McCarran  Act 
of  194>,  59  Stat.  33,  U.S.C  Sec.  1011  et  seq.,  supporting  the  continued 
regulation  of  the  insurance  industry  by  the  states.  Current  discussion  in 
Washington  includes  a  review  of  the  efficacy  of  this  federal  position  as 


-NCSL  State  Legislative  Report »8 


480 


487 


well  as  numrous  other  ppoposil;  to  mo6^fy  the  rtguUtory  scheme.  Bills 
perti1n1ng  to  th*  rtguUtlon  of  product  I1ib1l1ty  md  medlcil  inlpractice 
ntlgitlon  provide  txiinples  of  federal  initiatives. 

Product  Uabllltjf 

Two  federal  bills  were  Introduced  In  1985  dealing  with  product  Hablll- 
ty.  Senator  Bob  Kasten  (Wisconsin)  Introduced  S.B.  100  to  regulate  Inter- 
state cownerce  by  providing  a  unlforw  product  liability  law.  The  bill  re- 
quires  proof  of  negligence  on  the  part  of  the  manufacturer  and  provides  for 
«  two-year  statute  of  llirttatlons  on  the  filing  of  a  suit. 

An  alternative  to  S.B.  100  Is  an  amendment  to  S.B.  44,  Th#  Product 
Liability  Act,  Introduced  In  1984.  The  amendment  Is  sponsored  by  Senators 
Christopher  Dodd  (Connecticut)  and  Slade  Corton  (Washington),  The  awndment 
does  not  require  proof  of  negligence,  but  provides  an  alternative  for  in- 
jured parties  to  the  traditional  lawsuit  ly  allowing  them  to  receive  conpen- 
satlon  In  a  speeded-up  claims  process,  which  recognizes  economic  losses  such 
as  medical  costs  and  lost  earnings.  Disagreements  would  be  resolved  by 
arbitration. 

Medical  Nelpractlce 

The  Hedlcal  Offer  and  Recovery  Act  of  1985  (H.R.  3084)  sponsored  by  Con- 
gressmen  Henson  Moore  ('oulslana)  and  Richard  Gephardt  (Missouri)  addresses 
Issues  related  to  malpractice  litigation.  Provisions  of  the  bill  outline  a 
model  for  state  legislation  and  federal  provisions  for  states  which  do  not 
enact  similar  mechanisms.    Provisions  of  the  br.l  Include: 

1)  An  alternative  allowing  health  care  providers,  within  180  days  of 
Incident,  to  authorize  payment  of  patient's  economic  loss; 

2)  Foreclosure  of  a  patient's  right  to  sue  for  medical  malpractice  once 
the  provider's  commitment  to  pay  for  economic  loss  Is  made,  with  two 
exceptions:  a)  cases  where  the  provider  Intentionally  caused  the 
Injury;  b)  wrongful  death; 

3)  Offer  of  provider  must  by  definition  encompass  all  of  patient's 
economic  losses; 

4)  Provider  may  Join  all  other  responsible  parties  with  disputes 
between  joined  parties  being  settled  ly  arbitration; 

5)  Periodic  payments. 

The  patient's  right  to  sue  for  enforcement  should  the  provider  default 
or  breach  the  agreement  is  protected  under  the  bill's  provisions.  It  also 
allows  lump  sum  payments  under  certain  circumstances;  assures  patients  of 
Piynent;  permits  patients  to  demand  compensation  for  economic  loss  without 
going  through  the  .expensive,  lengthy  litigation  process;  requires  reporting 
to  state  health  care  licensing  authorities  to  reduce  malpractice  by  incompe- 
tent health  care  providers. 
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FEDERAL  COURTS  AH)  LOCAL  fiOVEMMEirr  LIABILITY 

J.^.  «ceflt  yciPS  local  govtrnnents  have  experienced  rapidly  expanding 
liability  under  federal  antitrust  and  civil  rights  laws.  Time  spent 
litigating  these  case'«  has  proved  expensive  for  states  in  terms  of  the  at- 
torneys  general  tine  and  private  attorneys  *  fees  and  damages.  According  to 
Btth  Farmer  of  the  National  Association  of  Attorneys  General,  the  states 
received  sooe  relief  In  regard  to  antitrust  iaws  with  passage  of  fede-al 
legislation  In  May,  1985.  This  legislation  clarified  the  application  of  the 
federal  antitrust  laws  to  the  official  ccndurt  of  local  governments,  reduc- 
ing  ^ults  against  them.  T»e  primary  benefit  to  local  government  was  that 
awards  under  antitrust  laws  Included  tnole  damages.  However,  ir  I  nation 
arising  from  42  U.S.C.  Section  1983  (civil  rights  legislation^  continues  to 
be  a  si gr.lf leant  source  of  state  litigation  and  may  Increase  for  several 
reasonsv  first,  the  argument  which  persuaded  Congress  to  provide  relief 
under  antitrust  laws  was  that  the  Injured  party  could  still,  In  many  cases, 
file  suit  under  42  U.S.C.  Section  198;  for  damages  (no  triple  damage 
awards).  George  Yuhas,  Chairman  of  the  American  Bar  Association  Connlttee 
on  Government  Liability,  po1nw»  out  that  some  suits  currently  filed  against 
local  governments  for  tort  actions  also  carry  elements  of  violation  of  civil 
rights  actions  under  42  U.S.C.  Sertlon  1983.  with  the  passage  of  state  tort 
reform  laws,  suits  of  this  nature  may  be  filed  under  the  federal  law  to 
avoid  tort  reform  measures  such  as  caps,  strurtured  settlements  and  llraita- 
tlons  on  attorneys'  fees.  States  should  be  prepared  to  deal  with  such 
contingencies. 


SURVEY 


A  survey  on  tort  reform  legislation  is  Included  In  this  report  (Appendix 
A).  The  respondents  were  legislative  drafting  offices  and  state  attorneys' 
general  offices. 

Generally,  states  are  listing  the  following  topics  for  serious  consider- 
ation: nunlclpal  Inwunlty;  limitation  on  pain  and  suffering  awards;  llraita- 
tlons  on  attorneys'  fees;  dram  shop  legislation;  conparatlve  negligence 
(several  states  are  considering  adoption  of  the  Uniform  Conparatlve  Fault 
Act),  medical  malpractice  legislation;  elimination  of  Joint  and  several 
liability  doctrine;  reduction  of  statute  of  limitations;  liraitation  of 
governmental  liability  for  damage  or  injury  resulting  from  hazardous  recre- 
ational Activities;  limitation  of  liability  for  providing  emergency  medical 
care  rendered  by  a  physician-trained  mobile  intensive  care  paramedic. 

Topics  also  include  abolition  of  jury  trials  in  cases  against  public 
entities  or  trial  to  judge  on  damage  Issue;  establishment  of  legal  duty  for 
various  activities;  limitation  of  liability  for  torts  related  to  toxic  was- 
tes; creation  of  pretrial  screening  panels;  limitation  on  liability  for 
highway  design,  construction  and  maintenance;  modification  of  statute  of 
limitaticns  for  legal  actions  against  architects,  construction  manager':, 
professional  engineers  or  co^itractors  for  inproper  or  negligent  inprovemencs 
to  real  property;  requiring  that  losing  litigants  pay  court  costs  and  attor- 
neys' fees  in  some  circumstances  fsimilar  to  Federal  Rules  of  Procedure  68). 

While  most  states  that  have  enacted  tort  reforms  report  that  the  l.-^gis- 
lation  has  been  effective  in  limiting  the  size  of  awards,  they  note  itea(<y 
increases  in  the  number  of  suits  filed  due  to  decline  in  the  use  of  the  doc- 
trine cf  sovereign  tramunity.    States  also  cite  the  increasing  number  of 
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suits  filtd  undtr  42  U*S.C*  1983  statutes  and  the  lack  of  control  that  the 
states  hav«  In  Modifying  thtse  federal  statutes* 

Tht  State  of  Tmntsstt  neporttd  that  portions  of  the  "Medical  Malprac- 
tice  Review  Board  and  ClalMi  Act  of  1975."  Tennessee  Code  Annotated,  Sec- 
tlons  29-26-114  ,  29-26,  121,  were  repealed  In  1985  due  to  Ineffectiveness. 
Statistics  for  total  tcrt  or  daMage  suits  filed  In  Circuit  and  Chancery 
Courts  In  1974  nuibcred  11,064;  In  1984,  11,775  ^Source:  Executive  Secre- 
tary, Supreme  Court  cf  Tennessee,  Annual  Report  1974  and  1984), 

RecoHKndatlons 

The  mjorlty  of  states  responding  to  the  survey  supported  two  proposals: 

1)  Cap  on  "non-economic  damages,"  and 

2)  Modification  of  collateral  source  rule* 
Various  states  nade  the  following  suggestions. 


1)  llnitatlon  of  punitive  damages  to  a  set  amount  or  percentage 
of  assets,  whichever  Is  greater* 

2)  legislation  that  treats  public  entitles  and  public  enployees 
Identically  for  procedural  requirements* 

3)  legislation  limiting  public  entitles*  contribution  to  arty 
j.tdgment  to  an  amount  not  greater  than  Its  pro  rata  share  of 
liability* 

4)  In  assessing  legislation,  an  Inportant  consideration  Is  the 
ramifications  of  proposed  legislation  on  practical  as  well  as 
constitutional  Issues*  Critical  to  the  selection  of  appropn- 
ate  legislation  Is  the  determination  of  the  source  from  which 
the  so-called  problems  originate— attorneys '  actions,  in- 
surance Industry  actions  or  0'i.ner  causes* 

5)  Enactment  of  standards  permitting  waivers  of  rights  to  sue  for 
damiges  for  use  by  schools,  churches,  and  non-profit 
organizations* 

6)  Enactment  of  market  assistance  plans* 

7)  Enactment  of  more  limited  standards  of  duty  than  are  currently 
In  use* 

8)  Abolition  of  jury  trials  in  cases  against  public  entities  or 
trial  to  judge  on  damages  Issues; 

9)  Return  to  restricted  form  of  sovereign  Iwnunlty; 

10)  Creation  af  p^crlal  screening  panels  to  determine  validity  of 
suit. 

11)  legislation  prohibiting  a  public  entity's  contributing  to  a 
judgnent  more  than  Its  pro  rata  share  of  liability. 
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12)   Awards  to  statt  of  iny  assessMnt  of  punitive  damages. 

Virtually  every  stat»  has  created  a  task  force  to  study  the  liability 
Insurance  probltn.  In  addition  to  tort  rtfor.  leasures.  states  are  a  so 
rtvlMlng  regulations  in  the  Insurance  Industry, 

.-rv.i2^*m^**''^^A^?'"  ^*  upcowing  sessions  Include  legislation  which 
T  «;uJi.^**"  ^  cancellation  and  renewal  policies 

of  Insurance  coiipanles;  2)  establish  self-Insurance  plans  for  state  and  lo- 

Uc  fr^ireTVull'T^'J'  "^V'V  '^"^^nts  of  foreign  and  domes. 
4  ?  *  *•  ■^^•'^  structure  of  1nsuri.nce  settlement  payments:  M  create 
joint  »r.den*r1t1ng  associations;  5)  modify  -open  con^etltlon-  ratir  act^  6) 
Increase  Insurance  department's  authority  to  regulate  rates;  7)  provide  for 
r^^"  ""^-"^^-^  Hibnity^ates;  8)  allow^To  group 

Insurance  for  comrclal  liability  risks;  expand  to  various  professional 
groups  the  iuthorlty  to  form  a  self-lnsurance  trust;  and  9)  revise  require- 
ments for  businesses  to  form  a  limited  reciprocal  insurer. 

The  state  of  Montana  has  been  able  to  address  some  of  the  current  prob- 
th^tn^^n^f  ^."^^'.V'  decisions.  The  Montana  Supreme  Court  ha^  recogn^zed 
the  tort  of  violation  of  Insurer's  ioplied-ln-law  duty  of  good  faith  and 
nJ^Q^    r    1^'  Security  Bank  v,   Goddard.  181  M407,  593  P,2d  104D 

(i579h  fw}tr  V,  biaie  rarm  Hutual  Automobne  Insurance  Co,.  153  M74.  454 

CONCLUSIOi 


The  Issues  surrounding  the  liability  Insurance  crisis  are  conplex  and  do 
not  admit  to  any  easy  solution.  They  require  thoughtful,  careful  consider- 
ation. The  success  or  failure  of  reform  will  depend  to  a  great  extert  on 
the  development  of  accurate  data  upon  which  decisions  will  be  made.  The 
majority  of  the  states  are  presently  engaged  In  this  search.  This  report 
provides  some  Information  regarding  the  direction  that  states  are  taking. 
As  legislatures  consider  this  subject  In  1986.  NCSL  will  continue  to  monitor 
the  progress  of  the  legUlatures  and  provide  this  data  to  Interested 
persons. 

The  Information  In  this  State  legislative  Report  Is  based  In  part  on 
cownittee  meetings  conducted  In  Williamsburg,  Virginia  in  Noven^er,  1985, 
Participants  included  David  Chllders.  Insurance  Commissioner  (Arizona);  Matt 
Coffee.  Lee  Ruck.  National  Association  of  Counties;  Don  Jones.  National 
Lea^je  of  Cities;  John  Gunther,  United  States  Conference  of  Mayors;  Oody 
Thomas.  National  Governors'  Association;  Wayne  Campbell.  National  Federation 
of  Independent  Business;  and  Winnie  Austerman.  Office  of  Management  and  Bud- 
get.  Additional  Information  was  supplied  by  the  states  In  response  to  sur- 
veys.  State  reports  also  supplemented  the  research,  A  conplete  blbliog- 
raphy  as  well  as  more  detailed  Information  is  available  upon  request. 
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ESTABLISHMENT  OF  ALTERNATIVE  TO  TRADITIONAL 
LITIGATION 


AlABAHA 

Ala.  Cod*  ^-5-435  (197S) 

ALASKA  • 

Alaska  Mat.  i09.SS.S35  (Sudd.  1983) 

AtlZONA 

AUUMSAS 

Cal.  Civ.  Proc.  C«H.         rw»«t  1QII1I 

COLOIAZX) 

CONMECTZCUT 

C.C.S.A.  ff52-M9  mt  m»n   and  k-im  •t  ««q 

DELAUAU 

ChaoUr  6t2  (Arbltratlan  Cod*) 

fLOUSA  * 
GIORCU 

••    Mttdical  M*diatiAn  Pancli  rui^  unconstitutional 
OdcniZ^^Iw  tl{?Su5R  ynwn«!w.iiin.i 

lAHAII  * 

Hawaii  Kavistd  SUtutas«  ii671-1i  to  671-20 

IBABO 

IC  K-IOOi  tt  saq.  ImMicai  malpracttc*  ciaimsl 

ILLI2VDZ5 

Public  Act  iH-7«  ill.  Rav.  Stat.*  tn.  iiu,  par.  i-6ll.l 

nmiANA 

lOHA 

KANSAS 

KZSrrDCKT 

K.R.5.  Oiapttr  kk 

LOX7ISIA2IA 

La.  Kav.  9iaU.  1J:51H1-^157;  lu:1279.*ii-1297.ii« 

MAIMC 

lu  MftSA  linii-ii^& 

IfARTlAKD  * 

Tfturtt  &  Judicial  ProcMdinot  (CJI  Titit  3.  Subtitit  2  1 19751 

MASSACBDSETTS  * 

**   Sta  commants. 

lacnGAN 

Mich.  Como.  Laws  Ann.  fSOO.3051  to  .3062 

KDINESOIA  * 

Minnasota  Sututas  198U,  Ch.  aSU;  sm  also  11  So. 25-1156.37  and  572.30 

HXSSISSX7PI 

Mzssonnz 

Unlf«r«  Arbitration  Art.  ilU35.350  to  tt35.a70.  RSMo.  19M,  and  H  R  1 

ICNTAXA  * 

Ch.  UJI4    L.  1977  ITitl.  27.  Ch.  6.  MCAJ:  Ch.  684 

REBIASKA 

KCTADA  • 

NRS  UIA 

m  iamfseue 

NHRSA  541-B 

nV  JZKSZT  • 

Yti 

VKW  MZXZCO 

VSi  Tou  * 

aoHa^^OT  TWA 

19B  fijU>IA 

Ohio  Rav.  Coda  Ann.  82711.21  to  .24 

IBlkaiA 

?OmSTLVANU  * 

UDOK  ISLAMD 

R.I.  Can.  Laws  88-17-1 

SOCm  CAXOUMA  * 

858.11-515.  at  «m.  of  S.C.  Coda 

SOOTH  OAKDIA 

TZMNISSEZ 

T.C.A.  W-J-1ft1  Jihi'^Hoh  •-••**06.  r*  to  clairnt  aaainst  state  onlv 

ims  • 

Articia  «»S30.  §6.03.  Kavisad  SUtutas 

UTAI 

Vt.  Stat.  Ann.  Titl.  12.  87002(a)  (Sudd.  1182) 

mczm 

Va.  Cod.  tal.01-S81.1  to  581.12:2  (SyoD.  19831 

nASBIRCTOll 

VEST  mcuu 

tascoRsm 

VTOHZXC  * 

Propeaal  to  eraata  a  pratrlal  Kcr— nlng  p«n»l  ^  

AMZltlCAH  SAMOA 

GOAH 

FACiriC  TXUST 

FUZUO  UCO 

mem  ISLANDS 

TOTAL 

*       CaaMMnts . 
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ESTABLISHMENT  OF  ALTERNATIVE  TO  TRADITIONAL  LITIGATION  -  CommtnU 


ALASKA 

1)  AS  09.ll3.19O-.220  (arbitration  of  small  claims) 

2)  AS  09.W.010-.1I0  (Uniform  Arbitration  Aci) 

3 J  AS  09.55.535  (VoiunUry  Arbitration  of  M%d\cm\  Malpractica  Claims) 
HAWAII 

Hawaii  Madicai  Malpractica:  Haw.  Rav.  Stat.  Ch.  672.  Design  Profassionals 

MARYLAND 

Haalth  Cara  IMalpractica  Claims 

MASSACHUSETTS 

Maximum  amount  Incraasad  in  arta  of  small  claims;  Superior  court  can  now 
ramand  casas  to  District  Court  for  trial  whan  amount  Is  undar  $15,000. 

MINNESOTA 

Saa  also  Minn.  SUt.  lfll5B.25  to  115B.37  (only  for  hazardous  subsUnca 
injury):  aaa  also  Minn.  SUt.  572.30. 

MONTANA 

Mont*i«  L.  I9t5  (Titia  27.  Ch.  5.  MCAI.  Madicai  Lagal  Panal  Act;  Uniform 
Arbitration  Act. 

NEVADA 

Scraaning  pBn%\  for  madicai  malpractica  actions. 
NEW  JERSEY 

Tha  Suta  Suprama  Court  has  instituted  an  arbitration  program  for 
aiftomobila  nagliganc?  claims  whara  tha  amount  in  oontrovarsy  doas  not 
93tc—6  $15,000.    /      party  has  a  right  to  da  novo  trial  In  Superior  Court. 

NEW  YORK 

The  sUU  may  only  be  auad  in  Court  of  Claims  (Court  of  Claims  Act.  S9). 
Arbitration  is  available  in  any  case  If  all  parties  agree  (CPLR.  17501). 
Medical  malpractica  actions  must  go  to  a  madicel  malpractica  panal  (Judiciary 
Law,  Il4t-a).  but  this  does  not  praciuda  a  civil  trial. 

OHIO 

See  R.C.  2711.21-2711.20  relative  to  medical  claims  arbitration.  See 
R.C.  9. 13(E) relative  to  administrative  "campromisas**  of  motor  vehicle, 
watercraft.  and  aircraft  claims  against  the  state.    See  entire  R.C.  ChapUr 
27n.  relative  to  arbltrattan  (often  contract  disputes).    Also  sec  Municipal 
Court  Superintendence  Rule  15  and  Common  Pleas  Court  Super!  nUn  da  nee 
Rule  15. 

OREGON 

Trial  Court  Rules  estat>tish  nor. -binding  arbitration  for  cases  where  lass 
than  $15,000  In  damages  are  sought. 

PENNSYLVANIA 

Cities  of  Philadelphia  and  Pittsburgh  provide  arbitration  for  claims  of 
$20,000  or  lass:  others  for  $10,000  or  lass. 
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ESTABLISHMENT  OF  ALTERNATIVE  TO  TRADITIONAL  LITIGATION  -  ComnwinU 

SOUTH  CAROLINA 

South  Carolina  L«iff,  197«,  at  amtrnM  (Arbitration  of  Proparty  Damagt 
Liability  Ctoimsl:  South  Carolina  Suprama  Court  hat  issutd  rulas  for 
voluntary  arbitration  of  appaals  and  disputas  ovar  attornty  faai . 


Craation  of  Taxas  Madical  Diaclosura  Panal  to  datarmina  propar  disci osura 
for  avary  madical  and  surgical  procadura. 


TEXAS 
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ABOLITION  OR  MODIFICATION  OF  SOVEREIGN  IMMUNITY 


ALABAMA  * 

ALASKA  * 

AS  09*a0.490**2IO;  Ab  09*69. 070 

ARIZONA 

A.R.S.  112*120  SCO. 

AMCAKSAS 

A.9.A.  112*2901 

CALIPORKXA 

v#l*  UOVl*  tOM  Hid. 2 

COLORADO  * 

211*10*101  throuan  11i  C.R.S.  |1973lJ^  H.B.  1001  11955; 

COKNECTICVT  • 

CCS. A.  |l|*i65:  97*301:  iU*lPQ 

DELAWARE        * ' 



fLORISA 

I7M.2I.  Fl»-  Stat.  Ann. 

CEORCU 

Artiri*  L  Smi.  II.  P»r.  IX  ICaoraia  Conitltutton  1  

HAWAII 

Haw.  Il«v.  Stat.  i€fi2*1  (Stattt  Tort  Llabilltv  Acll 

IDAHO 

I.e.  K*90l  tt  «ta. 

ILLINOIS  * 

IIIDIAKA  * 

Ind.  Cod*  3**11*16.5*1  tt  Ma.^  

lOUA 

I.C.^»  IK5A.U  I.CA  JfllAJ  

KAXSA5 

K.S.i^.  75-fl01  ft  Ma. 

KEKTVCXy 

K.R.S.  4<i.070  iDoard  or  i^iaims  Acti 

LOUISIANA  * 

La.  bOnSt •  Arv.   1^,            iu  1          «   n .9.   1 3.3 lira 

MAINE 

i<i  MKSA  wiUi  at  laQ.  1  ion  ^laims  acii 

MARTLaKD 

Md.  Coda  Ann.  Art,  03.  112*104  

MASSACHUSETTS  * 

Mattacbusattt  Canaral  Lawt  ICnaotart  2w  »  ZdSAI 

kichigan 

Mich.  Stat.  Ann.  13.999  11071 

KlKNtSOTA  • 

MISSISSIPPI 

H.B   913  Ciassir  M.C.  111*1*6*1  at  aaa^ 

MISSOURI 

1537.600.  RSMo  IL.  1976^M^B.  1650:  AtL.  1915.  5,g.  Ul\  

MONTANA  • 

Chaotar  675.  L.  1983  12*9-206.  2*9*Z07.  2-9*101  MCAI 

KJBRASKA 

Nab.  fcav.  Stit.  161*8.215  at  taa.:  923-2307^  I23*2U13 

NEVADA 

NR^  111.031  •«  aaa.  (S50.000  limit  undar  NRS  <11.035) 

NEW  HAMPSHIRE  • 

IMS  Lawa.  Chaptar  (W1 :  N.H.  Rav.  Stat.  Ann.  6012.3  

NEW  JERSEY  • 

N.J.S.A.  Sii:l*l  at  aaa.  

NEW  MEXICO 

N.M.S.A.  641*0*1  at  MO.  

NEW  TORX 

Court  of  Claims  Act.  Art.  11  98;  N.T.  uan.  Mwn.  Law  I50*a 

NORTH  CAROLINA 

N.C.  6103*291:  N.C.  il53A*035 

NORTH  DAKOTA 

North  Dakota  Canturv  Coda  NDCC  632*12.1*03 

OHIO  • 

O.R-C.  627II3.01 

OKLAHOMA 

SI  O.S.A.  1985.  6151  at  aaa. 

OREGON 

ORS  30.7AO-30.300 

PENNSTLVAMIA  * 

U2  Pa.C.fi.  68522:  02  Pa.  Stat.  Ann.  68500 

RBODE  ISLAND  • 

R.I.  Can  Lawi  69*31*1:  19-31-2:  19*31*3:  19*31*0.  19*31*12  

SOUTH  CAROLINA  * 

** 

SOUTH  DAKOTA  * 

SDCL  6121*32*15  to  18 

TENNESSEE 

Tann.  Coda  Ann.  H29*ZO*i01**29*zo*«hi/  iisbu,  i9Ba  supp.! 

TEXAS 

Tax.  Civ.  Stat.  Art.  6252*i9d;  Art.  0292*20 

UXMl 

U.C.A.  663*30*3  at  aaa. 

mMDKT 

Vt.  Stat.  Ann.  Tit.        15601:  Vt.  Stat.  Ann.  Tit.  29.  11003 

mcmu 

VASHINGTON 

R.C.W.  60.6r6t6 

VEST  VIRCINIA 

WISCONSIN 

WtOMlNC  • 

"Cloaad  and'*  11979)  W.S.  1*39*101  throuqh  119 

AMERICAN  SAMOA 

CUAM 

PACIFIC  TRUST 

PUERTO  RICO 

VIRGIN  ISLANDS 

TOTAL 

*  Saa  Commantt. 
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ABOLITION  OR  MODIFICATION  OF  TOVEREICN  IMMUNITY  -  Commtnti 


ALABAMA 

Artidt  1,  Scaton  U  of  th«  Alabama  Constitution  prohibits  tht  sUtt  from 
b«lng  Rwdt  a  party  In  a  lawsuit.  Th«  lagisiaturt  cannot  constnt  to  suit 
against  the  statt.  but  It  can  past  bills  to  appropriate  monty  for  parsons 
Injured  ■>y  sutt  actions. 

Two  Judicial  decisions  —  Jackson  v.  Citv  of  Florence.  29U  Ala.  592.  220 
So. 2d  61  (1975)  and  Lorence  v.  Hospital  Board  of  Kterqan  County 
29U  Ala.  6lii,  320  So. 2d  631  (19751  abolished  local  government  immunity. 
Section  11-1-2.  Code  of  Alabama,  has  esUblished  liability  limlU  to 
$100,000  per  claim  and  $300,000  per  occurrence. 

ALASKA 

1 )  Claims  against  state 

2)  Suits  against  incorporated  units  of  local  government 
COLORADO 

H.B.  1001  revised  governiaenUI  immunUy  sUtutes  (September  15.  1985). 
Evans  v.  Board  of  County  Commissioner.  17»  Colo.  97.  W2  P. 2d  968  (1971 1. 

CONNECTICUT 

SUte  sovereign  Immunity  is  not  abolished:  State  Claims  Commission  hears 
and  may  approve  claims  but  only  under  $5,000;  municipal  immunity  retained 
except  In  limited  circumstances. 

DELAWARE 

ReUins  sovereign  immunity  (Article  I.  Section  9  of  Delaware  Constitution). 
The  Supreme  Court  of  Delaware  has  held  that  the  defense  of  sovereign 
immunity  may  be  waived  only  by  legislative  act. 

FLORIDA 

Caps  of  $100,000/1200.000  or  greater  amount  for  which  insurance  is  provided. 

ILLINOIS 

Illinois  Constitution.  Article  XIII,  Section  4  abolishes  sovereign  Immunity 
except  M  provided  by  General  Assembly.  III.  Rev.  SUt.  1983.  Ch.  127. 
Par.  801  provides  that  the  staU  may  be  a  party  only  in  the  Court  of  Claims. 

INDIANA 

Campbell  v.  State  (1972)  Ind.,  284  N.E.2d  733 
LOUISIANA 

Act  No.  ai51-R.S.  42:1441.1-1441.11;  R.£.  29:23.1 

Act  No.  II52-R.S.  13:5106:  5109(A) 

Act  No.  453-R.S.  9:2798.1 

Act  No.  aiS4-R.S.  9:2800 

MASSACHUSETTS 

$100,000  cap  per  occurrence  where  Inmunlty  Is  waived. 

MINNESOTA 

Minn.  Stat.  883.732  and  3.736  (Supp.  1985J  (State);  Minn.  SUt.  Ch.  466 
(Supp.  1985)  (Political  Subdivisions). 
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ABOLITION  OR  MODIFICATION  OF  SOVEREIGN  IMMUNITY  -  Comments 


MONTANA 

Chtpttr  419.  L.  1985;  Chtpttr  389.  L.  1915  (2-9-101,  2-9-107.  MCA). 
Sovtrtign  Immunity  tbolishtd  in  ConstitutiontI  Convention  (1973). 

NEW  HAMPSHIRE 

(Cont'd)  i507-B:U. 

$100,000  cap  per  occurrtnca  wh«ra  immunity  Is  waived. 
NEW  JERSEY 

Prohibits  damages  for  pain  end  suffering  except  in  cases  of  severe  injury 
where  madical  expenses  exceed  $1,000. 

OHIO 

1)  In  the  case  of  the  SUte  of  Ohio,  sovereign  immunity  wes  abolished  in 
Am.  Sub.  H.B.  100  of  the  110th  Cenerel  Assembly  tEffective  1/1/75]. 
R.C.  2743.01-2743.20. 

2)  In  the  case  of  Ohio's  political  subdivisions,  sovereign  immunity  wes 
abrogated  by  the  Supreme  Court  in  e  series  of  decisions,  but  recently 
reestablished  subject  to  specified  ereas  of  liability  (Am.  Sub.  H.B.  176 

of  the  116th  Cenerel  Assembly,  effective  11/20/85).    R.C.  2744.01-2744.09. 

PFNNSYLVANIA 

$500,000  cap  per  occurrence  where  immunity  is  waived;  damages  for  pain 
end  SMffei  log  prohibited  except  in  cases  of  severe  injury  where  medical 
expenses  exceed  $1,500. 

RHODE  ISLAND 

$50,000  cap  per  occurrence  where  Immunity  is  weived. 

SOUTH  CAROLINA 

Doctrine  of  sovereign  immunity  wes  abrogated  by  McCell  v.  Betson  (1985). 
329  S.E.2d  741.  H.B.  2266   "South  Cerolina  Tort  Cieims  Act"  is  pending. 

SOUTH  DAKOTA 

Reinstatement  and  strengthening.    The  Governor  hes  cancelled  the  state's 
liability  policy  as  of  December  1.  1985. 

VERMONT 

No  liability  except  to  extent  of  insurence  coverage. 
WISCONSIN 

SUte  employees,  officers  end  agents  can  be  sued  in  tort  if  the  claiment 
complies  with  the  notice  requiremenU  of  6893.82  Stets:  see  elso  895.52. 

WYOMING 

Judiciery  Committee  sponsoring  bill  for  1986  session  which  will  further  limit 
liability  for  highway  design,  construction  and  meintenence. 
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ABOLITION  OR  MODIFICATION 
OF  JOINT  AND  SEVERAL  LIABILITY 


ALASKA 

w.a.  ua.ia  i^i««K»  uniTorm  contnaution  Amona  Tortfetso'S  Act) 

AXIZONA 

_  A.K.b.   T7-7501  •t  ifg.  

axkaksas 

CALIFORNIA 

COLOFADO 

COKKECTICVT  • 

DELAWARE  • 

FXORIDA 

GEORGIA 

HAWAII 

IDAHO 

ILLINOIS 

INDIAKA  • 

lOUA  * 

KAKSAS 

niJini  w^3M — 

KEKTVClCy 

LOUIS  lAKA  • 

MAINE  • 

KARYLaM) 

MASSACHUSETTS  • 

yaCRIGAN 

KlhUESOTA  • 

MISSISSIPPI 

Missoim 

MONTANA 

NEBRASKA 



NEVAZiA  * 

nr\j  Hi.iiniJi  

NEW  BAMPSRIltE  " 

NEW  JERSEY 

KEV  ME?:iC0 

HEW  TORK  • 

NORTH  CAROLINA 

N.k,.   Gen.  Sl»i.  4ik»T  to  I1QM11  

NORTH  Dakota 

NULL  ■^»M»0!  

OHIO  * 

OKIABOHA  * 

3IU»a               BIMI^I  -  

OREGON 

vng  Igt^ftf  *  ig.W  t  i^jWtrmution  Amono  Joint  TortfMtortJ 

PENNSYLVANIA  • 

999  COWWnM.  

RHODE  ISLAND  • 

f^rii  s^Hr  L*Wi  iiP*ft-3  isee  9-ZO-UJ 

SOUTH  CAROLIKA 

SOUTH  DAXOTA 

^— —  — ^  

TENNESSEE 

TEXAS  * 

p.  

UTAH 

kn*ciM  qml«r  suiuiorv  protection  against  cxctssivc  txposura 

VER?*OKT 

Eliminattd  tht  concapt  of  joint  and  savaral  liability 

VIRGINU 

WASHINGTON 

WEST  VIRGUIIA 

WISCONSIN 

WYOMING 

Lagitlation  propotad  -  rapaal  of  doctrine 

AMERICAN  SAMOA 

GUAM 

FACIFIC  TRUST 

PUERTO  RICO 

VIRGIN  ISLANDS 

TOTAL 

*Sa«  Commants. 
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ABOLITION  OR  MODIFICATION  OF  JOINT  AND  SEVERAL  LIABILITY  -  Ccnuntnts 


CONNECTICUT 

Rttaint  tUtt  tovtr%lgn  immunity;  SUtt  Claims  Commission  haars  and  may 
approva  claims  undar  $5,000;  municipal  liability  ratainad  (axccpt  in  limitad 
clrcumstancas). 

DELAWARE 

Stata  waivas  immunity  but  mandatas  insuranca  covaraga;  ratains  sovartign 
immunity  for  local  govarnmcntal  immunitias  and  provides  a  $300,000  cap  per 
occurrence  where  immunity  is  waived  Csee  Il5l5,  Tit.  6). 

INDIANA 

Eliminated  the  concept  of  joint  end  several  liability:    abolished  effective  1/1/85. 
IOWA 

Cencrelly,  there  Is  joint  and  several  Debility,  but  not  with  respect  to  defendants 
who  are  found  to  bear  lass  then  50%  of  the  total  fault  assigned  to  all  parties. 

LOUISIANA 

Cenorelly,  the^'e  Is  joint  and  several  liability  but  not  where  defendant's 
fault  is  less  then  that  of  the  plaintiff,  in  which  case  defendant  is  liable 
only  to  the  extent  of  own  feult. 

MAINE 

$300,000  cap  per  occurrence  where  immunity  is  waived* 
MINNESOTA 

Generally,  joint  and  several  liability,  but  if  plaintiff's  negligence  is  greater 
then  that  of  any  of  several  defendants,  plaintiff  (-annot  recover  at  ail  from 
that  defendant. 

NEVADA 

Generally,  Joint  and  several  liability  except  that  a  defendant  who  is  less  at 
fault  than  the  plaintiff  is  liable  only  for  that  portion  of  the  judgment  which 
represents  the  percentage  of  negligence  attributable  him. 

NEW  HAMPSHIRE 

Eliminated  the  concept  of  joint  and  several  liability.    $100,000  cap  per 
occurrenco  where  Immunity  it  waived. 

NEW  YORK 

iee  Civil  Practice  Law  and  Rules  (CPLR)  1404. 
OHIO 

Based  upon  computer  aearches  of  Ohio  court  decisions  and  statutes,  this 
state  still  ha£  insUnces  of  joint  end  several  liability  (see  memo  R-11  '-2395, 
which  still  Is  generally  correct.    However,  the  effect  of  the  doctrine  may  be 
mitigated  in  tome  cases  by  Ohio's  contributions  among  joint  tortfeasors 
sUtutet  (R.C.  2307.31-2307.32,  see  memo's  appendlcasi  and  possibly  by  the 
comparative  negligence  statute  (R.C.  2315.19).   See  elso  these  cases: 
Barry  v,  Schorlinq,  2  Ohio  App.3d  110  (l98l):  Laltea  v.  Akron. 
9  Ohio  App.3d  111  (1982);  and  National  Mutl.  Ins.  Co.  v.  Whitmer, 
70  Ohio  St. 2d  149  (l982). 
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ABOLITION  OR  MODIFICATION  OF  JOINT  AND  SEVERAL  LIABILITY  -  co™n.nt. 
OHIO,  Cont'd 

OKLAHOMA 

No  ioint  ,„d  Mv«^l  lirtiiity  .xcpt  whor.  d«n.g..  cnnot  b.  .pportion«i. 
PENNSYLVANIA 

RHODE  ISLAND 

$50,000  cap  pt  occurrtnca  wh«-t  immunity  it  waivtd. 
TEXAS 

SrVil^r^U.M.Sl'n.''  P"-""  cannot  racovor 
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ABOLITION  OP.  MODIFICATION  OF  COLLATERAL  SOURCC  DOCTRINE 


AXAfiAMA 

72  — 

ALASKA 

A  R  S     17o$fi^  I madlcal  malBi>Brt(ra  nnl^«) 
••»•«*  •    lA                             msii#rvfc%ifcv  on  1 V » 

CALIFORNIA 

FIjORIDA 

i672.7372  Fla    Stat    [au^omahila  casac  onlvl 

HAWAII 

^  

IKDIAMA 

 '  

IOWA 

Kansas 

—  • 

UiVli*AM  

—  

MAINE 

1  /•A  mRSA  s1322 

l<AllVl*liJt\ 

Ytt 

WTCHICAM 

wtvmesota 

nAi^dCraW  AA 

MTCCTCCTVPT 

IU.99UUJVA 

MONTANA 

nrmvACVA 

WfcVAflA 

N.K.^.  iiz.pzp  iiimitgfl  in  gcopgi  

KJ   1  C  A  ca«o.7 

M.J.b.A.  ^9:9'Z  

MTU  YORK  • 

Ym 

ni .  \» .         <  siai  •  vo^  I  *  nuiv  ■•ii 

OEZO  * 

OBZGON  • 

Ym 

c  UWS  A  A«V  A<*AA 

17  Pm  C.  ^  A.  IRCISKHI 

Rnom  ISLAND 

>•    wvn  •   bswv  17   19^*1   IrfiVwICai  mVlDramCC  OfilVJ 

cnnnt  TAvnT  twa 

tOim  AAXOTA 

7Z  

AUW&9a&& 

—  

TEXAS 



UTAH 

VERMONT 

mcXNIA 

UASBINCTON 

VEST  mCXNiA 

WISCONSIN 

VYOMINC 

AMEKiCAN  SAMOA 

GUAM 

PACIFIC  TRUST 

FVERTO  MCO 

VIRGIN  ISZAHPS 

TOTAL 

*  Sm  Comments. 
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ABOLITION  OR  MODIFICATION  OF  COLLATERAL  SOURCE  DOCTRINE  -  Commtnti 

MASSACHUSETTS 

Pr^liL^^y^''  ^'  Company,  at  al..  396  Man.  1 

;    "iiTv*]  Admiiiion  of  collataral  sourca  avidanca  it  a  mattar 

for  tha  Trial  Judga.    Evidanca  may  ba  admittad  to  contradict  plaintiffs 
taitlmony  that  hit  Injury  had  cauiad  him  loii  of  monay  and  whara  ralavant 
to  hit  motiva  for  ttiylng  out  of  work. 

NEW  JERSEY 

Civas  public  antitiat  a  cradit  for  all  collataral  sourcat  axcapt  for  lifa 
inturanca. 

NEW  YORK 

Civil  Practica  Law  S  Rulat  HMS  -  actiont  for  madical  and  danUl  malpractica 
and  cartaln  actiont  agalntt  public  amployart. 

OHIO 

Batad  upon  computar  aMrchat  of  Ohio  court  dacltiont  and  ttatutat,  Ohio 

!• 'iSTT^'JX  ^^.^»        doctrlna.    Saa  Shaarar  v.  MotorItU  Mut.  Int.  Co.. 

S3  Ohio  St. 2d  1  MI7I);  Suchv  v.  Moora.  h  Ohio  ^t.^d  W  h>7il;  and  

jLr*  iLili^C;  "Ohio  St.  2d  IM  MJ70I.   Saa  also  Evidanca  Rula  mi 
(Inadmltslbmtyof  liability  inauranca  Information).    Howavar,  in  tha  racant 
poJIUcal  aubdivlalon  sovaraign  immunity  act,  thara  is  a  raquiramant  of  tha 
disclosura  and  daduction  of  insuranca  and  othar  collataral  banafit  sources 
(R.C.  27l|4.«(B));  additionally.  R.C.  230S.27  ralatas  to  limltad  c6nsidaration 
of  collataral  banafiU  in  '*madical  claims"  casas;  and,  finally,  racovariat 
•gainst  tha  Stata  of  Ohio  in  tha  Court  of  Claims  must  ba  raducad  by  Insuranca, 
disability  awards,  and  othar  collataral  banafits  (R.C.  2743.02(0)1. 

OREGON 

l\  '■<*v«nea  paymant  by  or  on  bahalf  of  tortfaasor)  , 

21  O.R.5.  7ii3.7>2(7l  (unlnsurad  motorist  covaraga  in  motor  vahicla 
liabillty  policy) 

31  O.R.S.  W.I00-7«.I35  (Parsonal  Injury  banafits  protaction  in  motor 
vahicla  liability  policy) 
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ESTABLISHMENT  OF  PREJUDGMENT  INTEREST  ACCRUAL  PRINCIPLE 


ALABAMA 

ALASKA  * 

A. 5,  09.»0.ZI0:  A. 5.  MS. 45. 010 

ARIZONA 

ARKANSAS 

CALXFOMfIA 

(pOLORADO 

OONNCCTICUT 

U.s.ti.  A.  152*1 92a 

PCLAUAR£ 

FLOIXDA 

CEORCIA 

—  — 

lUVAlI  * 

XfiAHO 

I.e.  I2B-22-104 

nxiNois 

INDIANA 



IOWA 

KANSAS 

LOUISIANA 

L«.  CJvll  Codft  Art.  292tt:LA.  Rftv.  Slat.  13:5112  and  n!5117 

ia  MRSA  111427-1430 

KARYIAnD 

MASSACMtlSETTS 

KICHZGAN 

rVj        M        ■■!  K  AX  iM  4n4il  

KZKKESOTA 

Minn.  5tat.  iM!f.09  l9UPP.  19191 

KZSSISSI7?! 

KISSOCRI 

HPNTANA 

CnapiCr  9^4.    U«    1903   Ic/    1   «1U.   MWA 1 

MCIKASXA 

NCVASA 

N.R.S.  17.130121  

KEU  lAKP SHIRE 

HEW  JCRSIY  • 

Rulft  of  Court  -  R.  •:ft2-11 

VEV  MEXICO 

II   

KEW  TORK  • 

Civil  PrictiM  Law  t  Rules  5001.  5002-  5003 

NORTH  CAROLINA 

N.C.Can.  SUt.  124-5 

MORTH  DAKOTA  * 

Yji  

OHIO  * 

4  c..t%n — Tin — irmnrr — Sudo — T9I5 — s^st?  

OCIABOHA 

12   0>9.    9UPP.                               39  U.S.  SUpp. 

OREGON 

PENNSTLVAKIA 

R — 5  ^  B — yil  

IBODE  ISLAND 

K.I.  oan .  Laws  wci-iu 

SOTTB  CAROLINA 

miJOn  DAKOTA 

5.0.C.L*  K1-1-11 

TEXNESSEE 

TEXAS 

*"  

OTAB 

VERMONT 

VXRCmiA 

UASHINGTON 

VEST  VDICIXIA 

inSCONSIN  • 

VYCmNC 

AMERICAN  SAMOA 

GUAM 

FACinC  TRUST 

PUERTO  RICO 

VIRGIN  ISLANDS 

TOTAL 

*  Sm  CofiMMntt. 
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ESTABLISHMENT  OF  PREJUDGMENT  INTEREST  ACCRUAL  PRINCIPLE  -  Commtnti 


ALASKA 

SUta  V.  PhilllPi.  U70  P. 2d  266  (19701 
HAWAII 

Prajudgmant  intarait  may  accrua  at  aarly  ta  data  of  Injury. 
H.R.S.  1662-2  (no  prajudgmant  mtarait  against  ttata). 

NEW  JERSEY 

Public  antiiiai  do  not  pi y  prajudgmant  fntaraat.    N.J.S.A.  59:9-2. 
NEW  YORK 

Intarait  In  tort  ac  loni.  axc^pt  eartain  actloni  daaling  with  proparty.  ii 
avallabia  from  vard  ct,  r9por\  or  daciaion  to  judgmant  and  upon  judgmant. 

NORTH  DAKOTA 

North  Dakota  Cantury  u.^^  132-03-M  only  appllas  to  altuatloni  whara  damagas 
ara  cartain  or  capabia  of  baing  mada  eartain  by  calculation  and  ganarally 
appllas  to  contract  actions.    Howavar,  it  ii  conealvabia  that  If  tha  plaintiff 
could  ihow  damagai  with  soma  d9gr—  of  cartainty,  I, a.,  lagai  malpractica, 
nagligant  bailmant,  ate.,  this  sututa  would  ba  applicabia  In  a  nagliganca 
action.    Howavar,  North  Dakota  has  not  axprasily  adoptad  tha  prajudgmant 
intarast  accrual  principla. 

WISCONSIN 

Provisions  for  intarast  accrual  from  data  of  sattlamant  offar  -  saa 

iao7.oi  suu. 
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ESTABLISHMENT  OF  LIMITS  ON  NON-ECONOMIC  DAMAGES 


ALASKA 

ARIZONA 

ARKANSAS 

CALirORX'IA 

Cal.Xiv.  Codt  13333.2  (W«tt.  Supp.  ISSM) 

COLORADO 

CONNECTICUT 

DSJiUARl 

FLORIDA 

»    Ltqtslation  propottd. 

GEORGIA 

tUVAII 

Hiwait  Rtv.  SUt.  Ch.  294  l"no  fault'*  ttitutt  for  ■uios  and  vehicles) 

IDAHO 

ILLINOIS 

IKDIAKA 

lOVA 

— 

1CANSAS 

KEKTVCXY 

— 

LOUISIAKA  • 

La.  Rtv.  Stitft.  13:5106:  13:S1K9  (punitivt  damages)  Uont'd  in  comma 

ia-AM.R.S.A.  f2"t04  (wronoful  d^th  action } 

MARTLAKD 

MASSACHUSETTS  * 

Vas 

>^CHICAN 

KXiTMESOTA 

KISSISSZTFI 

KZS50VKI 

11383.075  to  3B3.083.  R.S.Mo.  Sudd.  1985  (H.B.  657  and  337) 

HONTAHA  * 

ChaDttr  507.  L.  1985  (27->221,  MCA) 

IfElRASKA 

HEVABA 

new  lAKFSRIRE 

HEW  JERSnr  • 

HEW  MEXICO 

HEW  TORK  • 

Yas 

H0RT1  CAROLIMA 

■Dm  DAXOTA 

OHIO  " 

R-C.  27114. OSfC):  R.C.  2307.43 

OKLABOMA 

OREGON 

?ENHSTLVAK1A  * 

42  Pa.C.S.A.  18528 

RBODE  ZSLAMD 

SODTB  CAROLIHA 

•ATIYII  nAlOTA 

^  n  C  L  I71-3-11 

rtJOItSSEE 

T  r  A    8ia?-l4*l73  Mitbl  fat  to  elalmi  auainst  state  only) 

TEXAS 

Article  4590,  Section  11.02.  Revised  Statutes 

irtAR 

VERMONT 

VIRCIHIA 

UASBINCTDN 

VEST  mCINlA 

WISCONSIN 

Sec.  893.82(6) 

V70HING  * 

AMEnCAN  tAHOA 

CCAM 

?ACiriC  IRUST 

WERTO  RICO 

TlRCtN  ISLANDS 

TOTAL 

*  Set  Commtnts. 
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ESTABLISHMENT  OF  LIMITS  ON  NON-ECONOMIC  DAMAGES  -  Comm«nts 


LOUISIANA 

(Cont'd)    La.  Rtv.  Sutt.  40:1299.39;  40*1299.42  and  40:1299.43. 
MASSACHUSETTS 

LImlU  undtr  Tort  Claims  Act  $100,000:  in  Highway  Mtcl  Cuts  as  to 
CommonwMlth  of  Massachusttts,  $5,000;  and  on  malprsctict  casts  considtrtd 
as  to  total  damagts. 

MONTANA 

Ctntrally,  sUtutt  providing  Immunity  for  all  non-economic  damagts  was 
ovtrturnad  by  statt  Supremt  Court  (l983).    Howtvtr.  this  amtndment  was 
P9%tm<i  In  1985  session  in  rtsponst  to  tht  Increasing  numbtr  of  wrongful 
termination  cases  being  filed,  partially  as  a  result  of  the  Montana  Supreme 
Court's  recognition  of  e  number  of  causes  of  sction  related  to  termination  of 
employment. 

NEW  JERSEY 

No  limiUtions  except  for  claims  under  wrongful  death  statute. 
N.J.S.A.  2A-31-1  at  teq. 

NEW  YORK 

LImlUtion  of  exclusion  of  dwnages  only  in  the  case  of  workers'  compensation 
(Workers'  Compensation  Law  Section  111  and  no-fault  automobile  insurance 
(Insurence  Law  Section  5104). 

OHSO 

No  statute  applicable  to  ell  tort  cases,  but  in  the  recent  political  subdivision 
sovereign  Immunity  act,  thera  is  a  $250,000  cap  on  non-economic  damages  m 
civil  actions  other  than  wrongful  death  actions  (R.C.  2744.05(cn.  The 
Ohio  Constitution  prohiblU  caps  In  wrongful  death  cases  (Article  I, 
Section  19A).    There  atso  Is  a  $200,000  cap  In  medical  malpractice  (nondeath) 
cases,  which  may  app.y  to  economic  as  well  es  non-economic  damages  and  may 
be  subject  to  constitutional  challenge  (R.C.  2307.43). 

PENNSYLVANIA 

Subject  to  attack  on  constitutional  grounds;  Issue  in  state  Supreme  Court* 
Lyies  V.  Philadelphia. 

TEXAS 

Medical  malpractice  found  unconstitutional  in  Baptist  Hospital  of  Southeast 
Texas  v.  Baber.  672  S.W.2d  296  {Tex.  App.  Beaumont  1984,  writ  ^ranted). 

WISCONSIN 

Applies  only  to  limits  of  $250,000  per  claimant  for  each  state  employee  sued 
and  denial  of  punitive  damages. 

WYOMING 

Proposal  to  eliminate  constitutional  prohibition  I  Article  X,  Section  4 
Wyoming  Constitution. 
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ESTABLISHMENT  OF  FROVISICNS  OF  STRUCTURED  AWARDS 


Ala.  Codt  16*5*486,(1975) 

a'-aska 

A.S.  09.55.SU8  (medical  malpractict  only) 

AJUZOKa 

Ark.  Stat.  Ann.  834.2619  (Supp.  1953) 

Cal.  Civ.  Proc.  Coda  8667.7  (wast  1980) 

f^UVVrTT  PITT 

irr  1  ^tirtff  r 

n*l    Cj^m  Ann    Tit     11  86S6tt  fSuos  19S4I 

87&A  (7  Pla    ^tat  lIQA^I 

3C0RCIA 

RAUAII  * 

XfiAHO 

TLLINOIS 

Publlr  Act  8U*7    HI    ft*v    Stit      Ch    110    Par  2*611.1 

TWT>TAMA  • 

Vm 

VAVCaC 

I^ITTCVAMA 

l»    Rttv    StatK    13'&114  lAr^t  No.  4S1  450 

MAIKE 

IT  

l^inn.  Stat.  3.736  at  sao. 

mPMA  ev  A 

VWAnA 
nftVAUA 

—    —  

mil  SAMVCBTVr 

HEW  JLJvdLX 

Civil  Practic*  Law  fi  Rulas  50*A 

lansm  ^AsnTTUA 

HDRTH  DAKUIA 

*^ 

Mm  i  noftd  A 

OKLABOHA 

VTmtCVT  vamt  a 

•tmnv  TCI  Aim 

R.i    Can.  Laiwa  S7S*33*2S  (warkarc*  CMfiDanaatian  anlul 

cnirni  CAvnTTMA'  • 

9UUiB  SnJU/XA 

Y^M^^k      fm^A^   Amh     BTvKls^n?   llOaCl*   ftO*l*W17   fiaiki«  Cimn    \    1 f>A«tMM 

"H  "  

VIXGINZA 

UA5BINCT0N 

wiscoNsm 

VYOHING 

•**  Propotad  laaltletion 

AMEKICAII  lAMOA 

CUM 

FACITIC  TXDST 

FUERTO  RICO 

VUCIN  XSUNDS 

TOTAL 

*  Sat  Coiwntnts. 
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ESTABLISHMENT  OF  PROVISIONS  OF  STRUCTURED  AWARDS  -  Commtnti 


Structurtd  iwirds  for  future  lostts  in  excess  of  $500,000  Moinst  htolth 
cart  providors. 


Bills  Introducod  In  lost  ttssion  wort  rtitctod.  Will  bo  introductd  ogoin  in 
1916  tossion. 


PormKttd  by  custom  and  proctico.  not  by  stotuto  or  cast  low. 
MONTANA 

Workora'  Componsatlon  Law  spocifically  provldts  for  structu.  ^  owords  in 
3S-71-741.  MCA  (Choptor  Il7l.  L.  19851.    No  othor  sUtutory  provisions, 
but  mothod  is  commonly  judiciolly  opplltd  in  civil  low  casts. 

NEW  YORK 

Only  In  modical  and  dtnui  malpractico  catas. 


No  bill  has  boan  passad  on  tho  subfoct.  but  proposols  art  boing  considorad. 
In  Ohio's  courts,  nructurad  stttlomonts/owords  hovo  occurrtd  without 
Itgislation  on  tht  books.    Sot.  howtvar.  tht  installmont  paymanu  provisions 
Iri  tht  racant  political  subdivision  sovtrtign  immunity  act  (R  C   2744  06iB) 
and  (CM. 

SOUTH  CAROLINA 

Structured  lattlomanU  ort  ptrmlttad  by  custom  and  practice,  not  by 
legislation. 

SOUTH  DAKOTA 

Proposals  for  1986  session  similer  to  Celifornie  stetute  regerding  periodic 
peymenU  for  medical  malpractice  ewerds. 


FLORIDA 


HAWAII 


INDIANA 


OHIO 


ERIC 
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PENALTIES  FOR  FILING  FRIVOLOUS  SUITS 


AlABAMA 

ALASKA 

AXIZONA 

ARKANSAS 

~  ■  

CALIFORNIA 

COLORADO  " 

13*17*101   thrOUah   lOfi.    C   R  S     11973  snH  IQK^  Sunn    ■   tmmm  »MUM*M*7^ 

CONKECTICUTm 

C  C  S.A.  ti^2<>7UQa«  i;9«SlkJI 

DELAWARE 

FLORIDA  * 

I&7.1&5  pia.  5ut. 

HAWAII 

H.f^.  SUtt.*  1129^*31:  607-H.5 

IDAHO 

I.R.C.P.  Ruitt  54(«) 

ILLIW)IS 

Public  Art  IUl*7     III     Raw     Ctat       f*h     1  in                       1  1 

IKDIANA 

Ind.  Codt  34*41-16.5-19 

IOWA 

KANSAS 

**   Statutory  provitiont  src  Mldom  uMd< 

KESTUCKY 

LOUISIAKA  * 

Yts 

MAINE 

MARYLAKD 

MASSACHUSETTS 

Mstt.  Ccn.  L»w%  Ch.  258,  ill;  Mnt.  Ctn.  Lawt  Ch.  231.  (6^ 

HICBIGAN 

MINNESOTA 

Minn.  Stat.  1984,  1549*21 

MISSISSI??I  " 

**   5w  cnfnmcnts. 

MISSOURI 

iSIU.ZOS,  RSMo  15. B.  5,  1985)  ~' 

MONTANA 

NEBRASKA 

KEVADA  • 

M  p  c     «■  niOl 9 1 

NEW  lAMFSHIRE 

MEW  JERSEY 

NEW  MEXICO 

NEW  YORK 

NORTH  CAROLINA 

NORTH  DAKOTA 

^   f\        f     S^S*9fi*fl1  ~~ 

W.IJ.II.I^.  ■Za"ZB"D1  

OHIO  * 

OKLAHOMA 

OREGON 

FENNSTLVANIA 

—  

RHODE  ISLAND 

SOUTH  CAROLINA  • 

SOUTH  DAKOTA 

ProoOftCd  foh  I98fi  Mcklan 

TENNESSEE 

Ttnn.  Cod«.  Ann.  127*1*122  MMOl  Ifrivotout  appcalt) 

TEXAS 

ChaotAr  IK            Pf>A/^i^«  £  ■>  1;--  r*,^^ 

UTAH 

mMOKT 

TZ  

VIRCINIA 

UASHXNCTON 

VEST  VIRCINU 

WISCONSIN 

U1U.025  suit.  

WYOMING  • 

AMERICAN  SAMOA 

GUAM 

FACIFIC  mUST 

FUERTO  RICO 

VIRGIN  ISLANDS 

TOTAL 

*  S«t  Commtnti. 
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PENALT^S  FOR  FILING  FRIVOLOUS  SUITS  *  Commtnts 


COLORADO 

2«-10-110(sK  C.R.S.  (1973).  S.8.  1t2  (lM<i)  -  PtnaltiM  for  filing 
frivofpua  sulU.    Stata  CoMit  Adminittrator's  Offica  conductad  a  survay  of 
uta  of  frIvoloMS  lawsuiU  and  found  that  judgat  do  not  invoka  frivolous 
lawsuit  lagislation  vary  of  tan.    A  major  waaknass  in  such  laglslatlon  lias  in 
tha  ftipuiation  that  It  cannot  ba  uiad  if  tha  lawsuit  involvas  a  qu^tlon  of 
fact,    in  particular,  whanavar  a  party  can  bring  in  an  axpart  witnats.  tha 
issuas  which  ha  tastlflai  about  bacoma  issuas  of  fact,  and  as  a  rasult  tha 
frivolous  lawsuit  laglslatlon  cannot  ba  ustd  avan  if  tha  action  is  frivolous. 

FLORIDA 

Awarding  attornays*  faas  to  pravailing  party  whara  ''complatc  absenca  of 
Justiciable  Issua  of  aithar  law  or  fact.** 

LOUISIANA 

La.R.S.  3:3605;  R.S.  Il2:11;  R.S.  46:1820;  R.S.  <»9:146 
Louisiana  Coda  of  Civil  Procadura  Articlas  S63,  664  and  216U 

MISSISSIPPI 

Saa  Rula  11q  of  Mississippi  Rulas  of  Civil  Procadura. 
NEVADA 

Anmrsd%d  (IMS),  allows  racovary  of  attornays'  faas  whan  complaint  "was 
brought  with  raasonabla  ground.** 

NORTH  CAROLINA 

Attornays'  faas  awardad  if  court  finds  absanca  of  justiciabia  issua. 

OHIO 

Undw  tha  Ohio  Buslnass  Opportunity  Plans  Law  and  Consumar  Salas 
Practicas  Law,  tha  panatty  of  an  attornay*s  faas  award  Is  avallabla  for 
groundlats,    bad  faith  actlona  (R.C.  1336.09  and  1365.09).    In  tort  casas 
In  gan«ral,  thara  doat  net  appaar  to  ba  a  ganaral  frivolous  ault/panalty 
.  atatuta.   Appallata  Rula  23.  hawavar,  parmlU  courts  of  appaals  to  Imposa 
attornay*s  faas  and  court  eetU  at  panaltiaa  In  tha  casa  of  frivolous  appaals. 
Additionally.  In  oonnactlon  with  frivolous  tort  civil  actions,  coiranon  law 
ramadi«s  (auch  at  malicious  protacution  actions)  might  ba  avallabla  against 
formar  plaintiffs  who  fllod  frivolous  sulU.  but  Ohio  is  atrict  ralativa  to 
maliciout  protacution  racovariat.    Saa  Clarmont  EnvlronmanUl  Raclamation 
Co.  V.  Haneoclc.  16  Ohio  App.Sd  (196617     

Tha  frivolout  suit  ittua  hat  arltan  In  tha  past  in  Ohio  ralativa  to  madlcal 
malpractica  catat  (aaa  mama  R-1 12-2762).    Tha  quattion  has  at  timas  baan 
whathor  attornays  ar  wall  at  thair  dianU  thould  ba  pursuad  for  frivolous 
aultt.    No  laglslatlva  anaotmantt  hava  ratultad.  but  tavaral  yaart  ago 
laglslatlon  wat  ditcussad  that  would  havt  Imposad  attornay's  faat/court 
cotU  panaltlat  for  filing  frivolous  civil  actions  or  appaals.    Finally,  saa 
tha  mamo  R-1 16-1327  ralativa  to  attornay*s  faas  awards  in  Ohio;  alto  baar 
in  mind  that.  In  Ohio,  pravailing  partiat  In  civil  actiont  ganarafly  art 
•  awardad  court  ootU  undar  Civil  Rula  S4(D). 

SOUTH  CAROLINA 

Rulat  of  Procadura  No.  56  allowt  cottt  tw  ba  allocattd  to  pravailing  party. 
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PENALTIES  FOR  FILING  FRIVOLOUS  SUITS  •  Comments 


WISCONSIN 

Thif  Mction  it  of  limited  value  because  findings  by  a  court  that  en  action  is 
frivolous  requires  the  court  report  the  ittorney  filing  the  action  to  the  bar 
association^  and  Judges  are  reluctant  to  do  to. 


Rules  Committee  of  the  Supreme  Court  is  considering  adoption  of  Fed.  Rules 
Cuv.  Proc.  Rule  11. 


WYOMING 
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FOR  COviRNMiNT  EMPLoVEEr  AND  OFFICIALS 


ALABAMA 

ALASKA 

ARIZONA 

12-820  mt  %mn    fmoHifiVd  19RU1 

AXKAK5AS 

CALIFOMIA 

COLOXAOO 

211-10-111.  C.R.S  11973  .nd  19K  Subo  1 

COMNCCnCVT 

DEIAUAU 

Cocte  ^nn.  Tit.  10  lUOII 

noii:DA 

l76a.2t(9il.l.  Fl..  Sft.*^"' 

CEOftCU 

lAVAIX 

Haw.  Rm/.  St*t    t^fi.^^  « 

lOAHO 

I.C      l*-tpi  .t 

ILLINOIS 

III.  R«V.  SUt.  litl    rh           Par    101.1  t 

laiDXANA 

ind.  Cod«  M-4-16.5-3  llimitad  iimnunitvl 

IOWA 

KAKSAS 

K.5.A.  n-iW      MO.  ITort  Claims  Act) 

UHTVCKY 

—  Common  low  In  oTfoct. 

LOUISUKA  " 

Yt« 

MAXHC 

U  M.R.S.A.  U101  at  aao,  ITort  Claim*  Act! 

MARTLAlffi 

Yts 

HASSACHUSCTTS  * 

Ytf   

KIC81GAJI 

XZKNESOXA 

Minn.  Stat.  3.736  ot  aaa. 

KISSISSOTI 

H.B.  Ml  I1MSI  in-W-l  at  smi. 

MISSOURI  * 

1537.035  I1M5  H.B.  357h  Stata  Loaal  Exoanaa  Fund  Uaa  commanti'i 

HOKIANA 

CKortor  S^.  L.  lsi372.4-5M.  Mofl  

xniASu 

— 

REVADA 

M.W  

— 

REU  JZXSET 

g.J.S.A.  Si:1-1  at  aao. 

Rtwmico 

REU  TORK 

— 

R0RT3  CAROLXXA 

•- 

ROITB  DAKOTA 

ORIO 

R.c.  f.K.  9.M.  27aS.di:  2>M.03(AU^i 

OKXULBOKA 

Yts  -  Mf  commtnts. 

OXZGOII 

S6.3U   

PEncmvAiOA 

Uso  low:   Pino  v.  SvnKonfs  ot  al. 

RnOE  ISLAMD 

rr  tS>\  imwi  l»r.i«:  SV-Sf;  «-Tr5  

SOimi  CAROLXJIA  * 

^- 

lOCTB  IMKOXA 

5.D.C.L.  Hii-M-l7  ond  li 

nmiEisEE 

T.C.A.  U-i-367(fi)  

TEXAS 

— 

UTAH 

VEXHOKT 

vncuiiA 

UASHIHGIOII 

VEST  vnciniA 

VISCGMSXN 

Wisconsin  Act  47.  SUciion  l|  t12&.035) 

VTOMIMC 

AMZXICAR  SAMOA 

GUAM 

PACIFIC  TRUST 

PUERTO  RICO 

VIRCm  ISLANDS 

TOTAL 

*  Soo  Commonts. 
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ESTABLISHMENT  OF  IMMUNITY  FOR  GOVERNMENT  EMPLOYEES  AND  OFFICIALS  - 


Provld«i  for  immunity  for  scti  in  icop«  of  tmploymcnt,  unliii  acting  in  bad 
faith,  with  malicioui  purpoaa,  or  in  mannar  axhibiting  wanton  and  willful 
ditragard  of  human  righti,  tafaty,  or  proparty. 

LOUISIANA 

Louisiana  Ravitad  SUtutai  9:279t.1,  13:S108.1  and  13:5108.2,  29:23.1. 
40:1299.39.  42: 1441. 1-1441 .4.    Thii  hit  doti  not  inciuda  special  statutas 
covaring  spacific  officars  and  functions. 

MASSACHUSETTS 

Massachusatts  General  Lmw%,  Chapter  2SI  (public  employee** 

Massachusetts  Generel  Laws,  Chepter  33  (national  guard) 

MasMchusetU  Cen:trel  Lawe,  Chapter  11 1C,  Section  14  (medica  rendering 

assistance  in  emergencies ) 
Messechusetts  Generel  Lews,  ChapUr119,  Section  51A  (tociel  workers  end 

other  mandated  reporters  immune  fnm  suit  for  filing  report  of  suspected 

child  abusel 

MiSSOUr  I 

(Cont'd)    11105.711  to  105.726  (S.B.  275,  1983) 
OHIO 

1)  For  state  employees,  see  quelified  immunity  provisions  of  R.C.  9.85,  9.86, 
end  2743.02. 

2)  For  political  subdivision  employees,  see  the  recent  political  subdivision 
sovereign  immunity  ect  (R.C.  2744.03(A)(6). 

OKLAHOMA 

1)  19  O.S.  1981,  1371 

2)  63  O.S.,  1683.14 

3)  57  O.S.,  8553 

4)  11  O.S.,  8829*108  ^d  37-121 

5)  22  O.S.,  8371 

6)  t1  O.S.,  823-^04 

SOUTH  CAROLINA 

McCell  V.  Betson.  Supre,  conteins  some  lenguage  on  the  subject  of  immunity 
for  government  offlciels.    H.B.  2266  (pending)  conUins  provisions  on  this  Issue. 

WISCONSIN 

Stetute  wes  recently  enected  In  response  to  Appedete' Court  decisions  holding 
liquor  dispensers  lieble. 


Comments 
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MODIFICATION  OF  ORAM  SHOP  LAWS 


ALABAMA 

ALASKA  • 

A.S.  04.21.020 

AXXZONA 

No  lUtutt;  found  in  cait  law. 

AMUNSA5 

— 

CALirORNU 

— 

COLORADO 

CONNECTICUT 

•• 

nOUDA 

/bl.Ub  hia.  but.  

CEORCIA 

RAWAII 

IXVUK) 

XUIH0I5 

III.  Rftv.  St«t.  1983    rh    ai.  Par. 

INDIANA 

IOWA 

KANSAS 

trmcx^ 

LOUISIAKA 

MAIXI  • 

17  M.R.S.A.  12002 

MAXTLAKD 

MASSACHUSETTS 

XICHICAN 

— 

KZKNESOTA  * 

Lmwm  of  MInnMOts  19t^.  Ch.  IM    119  and  13 

KISSISSI??I 

MISSOURI 

1537.053  (S.B.  3451 

M0!9TANA  * 

KZIKASXA 

— 

NEVADA  * 

KEV  BAKPSEIXE 

NEU  JEKSEV  * 

NEW  MEXICO 

141-11-1  N.M.S.A.  (1978) 

NtW  TOWC  • 

C«n«ra(  obliaationi 

NORTH  CAROLINA 

N.C.  Cm.  Stat.  i1l-B-305  (1M3) 

NORTH  DAXOIA  " 

OHIO  ■ 

ft.C.  Chaptoriliii 

OmHOHA 

OREGON 

?D9KSTLVANU 

RHODE  ISUND 



SOUTl  CAROLINA  * 

SOUn  DAKOTA  * 

S-D.C.L.                    ind  3%-fi.27!  3S-U-71!  a5-fi-77:  35*11*7 

TENNESSEE 

TSCAS 

UXAN 

VERMONT 

— 

VIRCINIA 

UASIXNCTON 

VEST  VIRGINIA 

WISCONSIN 

VTOHINC 

w  Q    I5.«.vii  f  loan  I 

AMERICAN  SAMOA 

CUAM 

PACniC  TRUST 

PUERTO  RICO 

VIRGIN  ISLANDS 

TOTAL 

*  Saa  CoiMnants. 
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MODIFICATION  OF  DRAM  SHOP  LAWS  -  Commtnts 


ALASKA 

Liability  of  liquor  lic«nft«  only  for  ''criminal  ntgligenc*"  (l983) 
FLORIDA 

Limits  liability  to  salt  of  alcohol  to  minors  or  knowingly  to  porsons  addtctad 
to  usa  of  alcoholic  bavaragas. 

MAINE 

Raduca  liquor  liability. 

MINNESOTA 

Compara:  Minn.  SUt.  1340.95  (19B4)  and  Minn.  Sut.  1340 A. 801  (Supp.  1985) 
MONTANA 

An  unsuccassful  atttmpt  was  mada  In  1985  (H.B.  395). 
NEVADA 

"Dram  shop**  laws  ara  not  racogniiad  In  Navada. 
NEW  JERSEY 

Proposadblll  to  limit  liability  of  bars  and  ratail  liquor  astablishmants  for 
Injurias  to  inabriatad  parsons.    Thair  liability  to  third  partlas  injurad  by 
drunk  parsons  would  ramain  unchangad. 

NEW  YORK 

No  subsuntial  modification  of  dram  shop  law  In  ractnt  yaars:  1983  law  citad 
abova  addad  covaraga  to  parsons  undar  tha  lagal  drinking  aga. 

NORTH  DAKOTA 

No  changa.  but  citation  for  dram  shop  laws:   N.D.C.C.  85-01 -0( 

OHIO 

Sa«  R.C.  Chaptar  I|399:  It  Is  a  limitad  law.    A  racantly  (ntroducad  bill. 
H.B.  733  of  tha  118th  Canaral  Ass«nbly.  would  incraasa  civil  liability 
(R.C.  11399.18);  H.B.  488  also  ralatas  to  tha  subjact. 

SOUTH  CAROLINA 

Christiansan  v.  Campball,  (1985l«  328  S.E.2d  351.  rMogntiad  civil  liability 
of  aallar  of  alcoholic  bavaraga  who  sails  to  tntoxicatad  parson  In  violation 
of  panal  statutaa  prohibiting  such  salas.    H.B.  2802  (panding)  partains  to 
this  issua. 

SOUTH  DAKOTA 

Abrogation  of  dram  shop  laws. 


MODIFIED  STATUTE  OF  LIMITATIONS 


ALAAAMA 


AUSKA 


AKIZONA 


AMUOCSAS 


CALirORNlA 


COLOKADO 


-577a;  5;-S77b  and  52-S77c:  P. A.  9H-U0i:  p. A.  wk-HT 


DEUWAHI 


CEOECU 


t^.iiiiiL  P.S.-  nrftvidifty  2  vara  from  dttcovry  (cont'd  in  commtntt) 


HAWAII 


IDAHO 


UmlUttoni  Tort  Cimim*  Act  r*vl««d  1tl5.  I.C.  6*901  ml  fo. 


IUIN0I5 


INDIANA 


Ind.  Cod« 


IOWA 


KAXSA5 


K.S.A.  60>50l  «t  MQ. 


L0UI5IAHA 


1»  M.R.5.A.  H752«A  (dttlqn  prof— «ionai«|,     {cont'd  tn  comrwnUl 


MAINE 
MAXYLAND 


MASSACHUSETTS 


Cwrtt  I  Judicml  Pro<a#dtna«  (CJI  iS-IM  laetiont  »hy.iH^^>l 


KICHICAN 


jgmSOTA 


M.S.  t§  h9i?r 


MISSISSI??I 


MSSOVRI 


gONTAWA 


N.R.S.  II1A.097    lr»Q«rdtno  h»»lth  ear*  p,>ov/id»r«) 


WtVAPA 


NEW 


BAMPSHIK 


HEW  JEKSET 


HEW  }tEaco 


commtnU. 


MEW  YOHK 


C.P.L.R.,  izm-a;  roodioil  mr  d»nUl  m>ipr»ctlca 


WORTH  CAXOLIHA 


WORTH  DAKOTA 


OHIO 


OPJUMMA 


ORECOW 


PEKKSnVAMU 


.Hi- 


RHODE  ISUWP 


SOUTH  CAROLIMA 


Stction  1S-3-&II5 


SOOTH  PAiCOIA 


TEMHESSg 


TEXAS 


lliUlKlll  lliiBBItnl 
116. OOS:  Arttcia  Il590.  110.011 


UTAH 


yER>»DKT 


VIRCINU 


WASHIWCTDW 


WEST  mciwiA 


VISCONSIM 


WYOWIWC 


AMERICAW  SAMOA 


GUAM 


PACinC  TRUST 


rUERTO  RICO 


VIRGIN  ISLANDS 


TOTAL  

*  Sm  Cafwnontt. 
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MODIFIED  STATUTE  OF  LIMITATIONS  -  Commcntt 
ALABAMA 

St9*.ut«  of  HmlUtions  in  ctrUin  civil  lawsuits  ind  worktrs'  comptnsation  wtr* 
incrtsstd  ts  part  of  a  worktrs'  comptnsation  compromist. 

ACT  M-^l         !  Sptclal  Stsslon 

FLORIDA 

(Cont'd)    not  to  txcttd  four  ytars  for  mtdioil  malpractice,  two  ytars  for 
proftssional  malpractict,  two  ytars  for  wrongful  dtath.    Ctnt rally,  four  vtars 
for  torts  (S95.11(3)  F.S.). 

ILLINOIS 

Stt,  gtntrally.  III.  Rtv.  Stat.  1M3,  Ch.  110.  Par.  13-101. 
MAINE 

(Cont'd)    752-B  (ski  trtas);  752-C  (stxual  acU);  753  (doctors  and  taw  irs). 

MISSOURI 

(Cont'd)    1516.170  (S.B.  44  6  45,  1983);  1516.350  (S.B.  468.  1982). 
MEW  JERSEY 

No,  txctpt  that  a  claimant  against  a  public  entity  must  flit  a  notict  of  claim 
within  90  days  of  tht  accrual  of  his  cause  of  action. 

NORTH  CAROLINA 

S«t  N.C.  Can.  Stat.  il-15(c)  (1983)  (malpractice). 

OHIO 

See  R.C.  2743.16  (two  years  generally  against  the  sUte);  R.C.  2744. (M 
(two  years  generally  against  political  subdivisions);  R.C.  2305.11  (medical 
malpractice  actions  precluded  four  years  after  act  c-  omtssioii  occurred, 
despite  general  statute  of  limitations  of  one  year   at^.r  the  cause  of  action 
erose  (discovery  rule));  and  2305.131  (a  sUtute  of  repose  relative  to 
defective  end  unsafe  real  property  Improvements). 

OREGON 

Established  e  two-ysar  limitation  for  filing  claims  agninst  the  state  or  state 
employees . 

SOUTH  CAROLINA 

Medica;  malpractice  only;  S.  153  providing  for  erchltects'  limitetion  on 
liability  Is  pending. 

TEXAS 

Neaqle  v.  Nelson.  678  S.W.2d  918  (Tax.  1984);  Nelson  v.  Krusen. 
6ft5  S.W.2d  11   
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t1MITAT)0NS  ON  ATTORNEY  CONTWCENCY  FEES 


ALASKA 

AKIZONA 

Aril.  Rev.  5Ut.  Ann,  112-568 

AKKAKSAS 

CALlFOKNlA 

Cal.  Bus.  h  Prof.  Cod«  t6146  (Wtst,  iUipp.  19SU1 

COLORADO 

COKNECTICUT 

DQJkVARE 

CHI.  Codi  Ann.  Tit.  18  86865  (Supp.  19841 

FljDRirA  ■ 

Suits  agiinst  stiti  •Qinciis  iHk.Uih]  Fti  Stit. 

CEORCIA 

HAWAII  ' 

IDAHO 

Idaho  Q>dt  i39-M2l3  (1976) 

ILLINOIS 

Public  Att  8l».7.  III.  Rov,  Stot..  Ch.  110 

INDIANA 

Ind.  Cod*  Ann.  116-9. S-S-1  Par.  2-611.1 

lOVA 

Iowa  Codo  Ann,  81U7.138  (Wist.  ^udd.  1984-851 

KAKSAi 

Kon.  Stot.  Ann,  17-1216  (19821 

LOUISIANA 

MAINE 

KARYlAKD  * 

KASSACHUSmS  * 

— 

XXCHIGAN 

— 

MIN7IZS0TA 

KISSISSI?7I 

MISSOURI 

HOKTANA 

HEBRASXA 

NOD.  Kiv.  5Ut.  144-2834  il978l 

NEVADA 

-- 

HEW  BAMPSRIRE 

-- 

NEV  JERSEY 

_ft«aulAttd  bv  SuDrMiw  Court  R.  1.71-7 

REV  Mcaco 

-- 

REW  TORX 

Judiciary  Law  4j4-a 

RORTH  CAROLINA 

— 

NORTH  DAKOTA 

— 

caio  * 

-- 

OiOAIOKA  " 

Ya« 

OREGON  * 

Q.R.S.  752.150  (limitad  to  iMdicaL  <uraicaL  ri*ntai  traatmant. 

FENNSTLVAKZA 

RHODE  ISLAND 

— 

SODTH  CAROLINA 

SOUTH  DAKOTA 

—   ProDoaal  for  1986  sassion 

TENNESSEE 

T,C.A.  129-26-120  (19801  (madical  malpractica) 

TOJlS 

UTAH 

-- 

VERMONT 

vusimA 

•TZ  

UASBXNCTON 

VEST  mCINU 

WISCONSIN 

VYOHINC 

-    ihmltationE-bv  Wvomino  <;uDrMrt»  Tftiirt.  1Q77I 

AMERICAN  SAMOA 

GUAM 

RACIFIC  THUST 

PUERTO  RICO 

VIRCIN  ISLANDS 

TOTAL 

*  Saa  Commants. 
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UMITATIONS  ON  ATTORNEY  CONTINGENCY  FEES  -  Commtnts 


FLORIDA 

Also  S«ctbn  7S8.S7S«  F.S.«  providts  guidtlints  for  rtasonabit  fats* 
Including  parctnlagt  of  rtcovtry. 


Hawaii  Rtvitad  Statuttt.  Stction  671-2  (appliet  only  to  mtdical  torts  and 
limits  contingtnt  fMs  to  a  "rtasonabit  amount  as  approvtd  by  a  court  of 
comptttnt  jurisdiction"). 

MARYLAND 

Partial  I  for  suits  against  statt  govtrnmtnt). 
MASSACHUSETTS 

Exctpt  in  casts  of  Industrial  Accidtnt  Board  1 20%)  tnd  victims  of  violtnt 
crimt  (tStl. 


Th«rt  IS  no  gtntral  sututory  iimiution  on  chargtabit  attornty  contingtncy 
or  hourly  ftts  in  tort  casts;  in  some  civil  casts*  attornty's  ftts  may  bt 
tubjtct  to  rtgulation  (t.g.«  Mforktrs'  comptnsation  casts)  or  to  court  approval. 
Howtvtr.  attornty's  ftts  gtntrally  art  rtquirtd  to  bt  rtasonabit  undtr  the 
Codt  of  Proftssional  Rtsponaibitlty  applicabit  to  Ohio's  attorntys. 

A  rtctntly  introductd  bilL  H.B.  69a  of  tht  It 6th  Gtntral  Asttmbty<.  would 
limit  rtcovtrabit  or  payabit  attornty's  ftts  in  civil  actions  against  political 
subdivisions  of  Ohio. 

OKLAHOMA 

Oklahoma  Bar  Association  Advisory  Opinion  |2S  (fat  limiution  of  SO)  or 
Itss). 

OREGON 

(Cont'd)  omission*  optratlons. 


HAWAII 


OHIO 
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UABILITY  INSURANCE: 
WRESTLING  WITH  A  THORNY  ISSUF 


In  tht  Pitt  ytir.  ititti.  locil  govtmatntii 
anO  privatt  tellMlltl  (Mvt  fourMl  It  Incriailnfly 
difficult  to  obtain  or  afford  liability  i(isvrtnci. 
Citlit.  Uatii.  ^ilcianSt  and  hospitali,  aaong 
othtrti  iMvt  iMfi  dramtlc  incrtaits  In  thtir 
liability  Iniwrtnct  rattt.  North  Dakota  tstinttti 
tiMt  liability  covtragi  for  iti  DtpartMnt  of  Nu> 
■an  Itiourtti  Mill  incrtast  219  ptrctnt,  fron 
S4S3.34(  to  S1.446.1U  durln)  the  198S-S7  blinnl. 
ua.  at  ooivartd  to  tht  pnvfous  bitnnlua. 
Sptclalltti  In  toat  P«rtl  of  tht  country  art 
SMln9  thtIr  atdt^l  atlpractict  prt«tw«  cllib  to 
■ort  than  SSO.OOO  aMMally. 

Saan  butlnttiaii  Ion)  diitanct  truck tn,  dl- 
rtctort  and  offictrt  of  corporatloni.  oMntn  of 
gtiolint  nations,  grain  tltvator  optratort.  and 
colltfti  and  unlvartltlas  ara  tu^Plti  of  othtrt 
facing  hugt  incrttitt  In  liability  Inturanct  prt* 
aluni.     Child   ctrt    ctnttrt    art  finding  It  dif- 


ficult to  btqr  Inswranct  in  light  of  an  Incrtatt  in 
stxual  abust  dais.  And  aany  waitt  dui^  Optra* 
tors  ctnnot  fi«d  a  coapany  to  tnsurt  tht«--« 
strlous  probltM,  ai  insuranct  Is  usually  a  lictnst 
rtqulrtaint. 

Hoots  of  tht  Profclta 

Stvtral  facton  In  coi^lkiatt-in  iMvt  1t4  to 
today's  "crisis"  In  liability  insuranct  afford- 
ability  and  availability,  whilt  thtrt  is  soat 
difftrtnct  of  opinion  an  tht  txttnt  to  which  tach 
contrlbutts  to  tht  ^robla'%  tht  following  art  tht 
aost  frtqtifttly  cittd  factors- 

t  A  drop  in  tht  rvturti  on  invtitatnt;  aidt  by 
Insuranct  coi^anlts.  In  tht  latt  1970s, 
wtitn  Inttrtst  ratts  wtrt  high,  insurtrs 
tagirly  wrott  pollclts  and  Invtsttd  tht 
prttrtuaft.     Tht   coipttltlon   for  busintss 

'Continuad  on  ptgt  2) 
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UAIIUTY  INSUfUNCC  (Contmu*dl 

drovt  dOMn  tnt  price  of  InSuranc*.  but  the 
claiJi  cont1nuff4.  As  tht  rttum  on  Invtst- 
mnt  droQpH  Mith  tht  rate  sf  fnftttlon, 
lotus  In  the  Insurance  industry  have 
Munted.  In  the  pest  tmo  years,  coapanlet 
lost  aore  then  In  cAe  previous  Zb  yters. 

e  Excessive  deaege  «Hards.  A  sMll  per- 
ctntag*  of  cjses  Kcount  for  tM  bulk  of 
dollar  peyMts.  Uharcas  settleaents  for 
■ore  then  S)  all  lion  were  rare  Juit  f^ve 
/Mrs  a^r  sucii  hi 9(1  settleaents  are  soae- 
whet  wort  coawi  tod^y.  for  exaiple.  a 
StrlflMr  wno  btCMi  pareljrztd  afUr  diving 
In  the  surf  at  a  town  beacA  won  a  $6  eIN 
Don  Jud9i«f)t  afelntt  the  citjr  of  N«Mport 
•each.  California,  tarlter  this  year. 
Large  awards  for  pitn  and  sufferinf  often 
re  i\t  In  high  stttlewnts.  iom  also  ar- 
flL«  that  the  coMatertI  source  rule  results 
In  ticesslve  awards.  This  rule  fortlds  the 
Introduction  of  evidence  th«t  the  plaintiff 
1  s  already  receiving  coepensaLlon  from 
other  sources.  Thus,  a  patient  my  receivt 
cocpensation  froa  aore  than  one  source  for 
a  single  eleaent  of  loss,  sucii  u  «ed1ca1 
expenses. 

•  Increased  uncertainty  about  tht  nuibcr  and 
size  of  future  clalas  and  awards.  In  re- 
cent years,  insurers  have  scon  aore  and 
aore  Plaintiffs  successfully  sue  either  for 
tvtnts  wnlch  took  plact  aany  jrtars  ago, 
whost  haraful  tffects  are  only  noM  coaing 
to  lli^t  (t.f.  leaking  toxic  waste  sites}, 
or  for  wnlcA  clalas  were  once  virtually 
unheard  of  (».g. .  sewal  abuse  clalas 
•gainst  operators  of  child  cart  centers ^ 
As  Insurers  find  It  Increasingly  difficult 
to  accurately  predict  the  nature  of  tnclr 
clients'  liability,  they  arc  aore  and  nore 
rtluctent  to  assuae  sucii  risJcs. 

e  Higb  adalnl strati vt  costs.  Estloetes  are 
that  only  2I>40  cents  of  oacil  aedlCJl  Ml- 
Practice  pnalua  dollar  ultlaately  goes  to 
Injured  parties.  Adalnlstratlon,  clatas 
evaluation,  and  litigation  costs,  including 
plaintiff  attorneys'  contingent  fees  and 
defense  attom^s'  hourly  fees,  absorb  aore 
th4n  ont^alf  of  ecclt  aedlu)  aelpractlce 
Insurance  prtalua  dollar.  Slallar  figures 
apply  for  wch  of  the  liability  insurance 
Mrket. 

Several  additional  factors  have  exacerbated 
the  liability  Insurance  problea  for  state  and  lo- 
e«l  governae-^ts: 

e  Ttte  doctrine  of  Jo<nt  and  several  liability* 
This  doctrine  allows  a  plaintiff  to  sue  any 
or  4)\  of  the  possible  dtfend4nts  for  the 
full  aaount  of  his  daaage.  Althou^  a 
plaintiff  cjinot  collKt  core  than  his  le- 
gally detervifted  daaiges.  he  aiy  collect  U 
froa  the  defendant  with  the  eost  resources 
or  tht  "deepest  pockttt"  Irrespective  of 
tnct  defendant's  degr«e  of  fault.    This  rule 


often  MOhtS  against  govtmaents  because  they 
are  always  considered  deep  pocket  oefen- 
dants.  ^or  exaiDle.  a  city  whlcii  is  found 
to  be  10  percent  at  fault  In  an  accident  aay 
h«ve  to  pay  all  or  aost  of  the  daiwges  If 
the  other  defendants  have  no  resources. 

e  Loss  of  sovereign  laeunlty.  Under  the  doc- 
trine of  sovereign  laeunlty.  whicn  is 
derived  froa  an  ancient  English  Coaaon  law. 
Citizens  cjnnoc  me  their  own  governacnt. 
This  doctrine  has  been  eroded  '  bstantlally 
over  the  years  as  a  result  of  federal  and 
state  legislative  and  Judicial  actions. 

Potential  Solutions 

Proposed  strategies  for  dealing  with  the 
liability  Insurance  problea  fall  Into  three  ut- 
egorles*  1)  those  that  Involve  tort  law  revi- 
sions. 2)  those  that  resulre  adalnlstrati ve  re- 
foras;  and  3)  those  that  asy  be  ukcn  Independent- 
ly by  the  states.  Table  1  suaMrlzes  categbMas 
of  Insurance  liability  bills  likely  to  be  Intro- 
duced In  upcoaing  legislative  sessions. 

Under  the  heading  of  tort  law  revisions,  the 
following  proposals  are  frequently  aentloned' 

e  Anend  the  Joint  and  several  liability  rule 
to  Halt  the  liability  of  deep  podiet  defen- 
dants where  their  percent.^  of  fault  Is 
relatively  ainer. 

e  Change  the  collateral  source  rule  to  allow 
evidence  to  be  introduced  that  the  plaintiff 
has  received  coapensatlon  from  other 
sources. 

e  Establish  pretrial  panels  to  encourage  early 
settleaent  and  weed  out  frivolous  claias. 

e  Place  Harts  on  the  aaounts  recoverable, 
these  Halts  asy  be  placed  on  the  total 
aaount  of  an  award  or  only  on  the  aaounts 
rKOverable  for  non-econoalc  losses,  such  'S 
pain  and  suffering,  disf Igireaent.  lapalr- 
aent  of  quality  of  life,  or  punitive 
daasges. 

e  Peralt  courts  to  allow  structured  daaeges— 
daasges  paid  in  Installaents  throughout  the 
plalnrlff's  period  of  disability,  up  to  a 
Hfct1ae^,-1n  lieu  of  lum  sua  awards. 

e  Regulate  the  contingent  fee  arrangeaents  of 

plaintiff's  attorneys. 

Adalnlstrati  ve  reforas  My  Include  the 
following 

e  Requirr  Insurance  coepanles  and  self- 
Insurers  to  subalt  basic  Inforaatlon  on 
thtir  liability  experience  to  g1  ve  states  a 
better  understanding  of  the  frequency  and 
severity  of  clalas  and  the  adequacy  of  pre- 
aiuGs,  as  well  as  provide  feedback  on  the 
effect  of  enacted  legislation. 

(Text  continued  on  page  4) 


ERIC 


523 


521 


TABLE  1 


lUiU 


Ml  tcMwIM  fir  rvrliua  U  IM7. 
»  citlHB  MnuM  fir  twmact  kMM. 


fMltlM  IMHW  It  Mkl  cUtH  (IMI. 


MlUtlMi  li  »lKa 


Stat*  C«r«HM 


«tl<Mt>i> 


IMMM  MM  mj  kt  rtuflflM 

>I11       •)«•  i«rMM«  HttaHt,  I*  .•!«•,«•  Cm(u«m 


♦  I4M«      •  WrtW  •f  lUM  InUUUrn  CMMUt  »»  Ui  MliMl  CwftrfK*      lUU  Li 
ntUll  «il»rtct1(* 

frtiwlmt  lit  iRtt^il  MiMia>«t  if  i*ur«tt  if  UM  UU  tM  ftni«  Ua  cli««. 
Stmcurn  allM  at^«aaa«t  t*  m?  •  cuib  »rx  •  mtim  if  ttw 


ERIC 


524 


522 


UAtlUTY  INSURANCff  (Condu«lo«« 

■  ProMbIt  Bltfcim  UACtltitlOAS  of  pollctts 
unltts  th*  risk  )mi  6non%trtb]y  Incrtistd 
«nd  #1r*ct  c*i»«fi1ts  to  fivt  po11qrhol4«n 
mrt  Mtfct  vf  Ifitmt  to  c«nct1. 

•  Allow  litsurMCt  cM^tntts  to  «rltt  pollctts 
on  «  *c1«1ai  ndK*  ratNr  Um  on  in  "occur- 
rmit'  talis.  0ccurrtnc«-6«M4  Inturtnct 
KoKto  tUt  iMuranct  c«^«<V  nspontlbit  for 
c1«lM  rtfwUInf  frm  trtttaiftt  rtnotftd 
durlHi  tht  c«««rifi  ptr1e4,  nfirtfltts  of 
Hhtfl  tht  clilawit  fllH.  CltloiHMd*  bisod 
Insirrwct  koldi  iMynri  ntpontlbit  for 
CU*m  mod  only  djrinf  tht  covtrtft  jrMr. 

Ihdtytndtwt  ictlont  thtt  sttttt  my  ukt  to 
control  thttr  lltblllV  Inturtnct  costs  laclutt. 

t  RtttttPt,  MliOlly  or  ptrtUllj.  sovtrtlgn/ 
tavtnwMit  iwmv  ond  txtwid  thtt  iMinlty 
to  itctl  ftMriMUtt* 

t  liprevt  risk  nntgi«nt  In  ordtr  to  rtdMct 
tht  iiktllhood  of  cltloi. 

t  St1f«1nturt  iRStttd  of  bwyfn)  lltblllty  In- 
Mrtnct  from  third  ptrtltt. 

*i>  Ewplt  frotiMtdlctl  Mtlorictlct  Inturiwct 

A  crisis  In  tht  t«t41tbi11t)r  of  ntprtctlct 
iMvrtnct  Intpfrtd  rtfom  ItfltUtlon  in  tlaost 
tvtry  ttttt  ttn  yttr*  ^jo.  Nti^  tf  tht  ttrtttgitt 
outllMd  ibovt  wtrt  tntcttd  tt  thtt  tiM  to  dtti 
with  tht  crisis.  Thtit  rtforat  Mtrt  tttnt  co  in- 
ctunft  itttltwnts  btfort  tritt.  to  Halt 
rtuvtrlts,  to  *iiprovt  qutlltjr  of  ctrt.  md  co 
•Ittr  tht  Itfil  proctss. 

$tttt  Itfisittlon  Hss  tfftctlvt  In  solving 
M)prtct1ct  tvtlltbllltjr  probltM,  but  tht  tffKt 
of  tort  rtferw  on  cltfoi  tnd  ncovtrlts  Is  f»r 
Itss  cittr. 

CcofiOBlSt  Frtnk  Stptn  tf  Vtndtrtllt  Unlvtrsl. 
tjr,  who  tntlyctd  tht  rtfons'  lupict  on  Mlpriw- 
tict  Prtalm,  concludtd  thtt  tht  ttplrlcti 
rtstlts  of  this  tU^  f1«t  no  Indlcttlon  thtt  1n- 
dlTl*tt1  ittU  Itflslttlvt  tctlonsi  or  tctlons 
ttktn  ce11tct1«t1y.  ht*t  htd  thtir  Itttndtd  tf- 
ficts  on  pnaiuM.* 

Dr.  Pttrlcit  Otnzon  of  DiAt  Unlvtrslty  in- 
tlycid  mprtctlct  cltl*  clostd  by  ilaost  ill 
iMtrtrt  In  tht  aid-  to  Utt  1170s.  Htr  conclu- 
sions Mtrt: 

t  Lialts  on  tht  dolltr  vmnt  of  awirds,  In- 
cluding ctps  tnd  prtvlsltns  for  ptrlodic 
rtthtr  thtn  luip  sua  ptyatnts,  tppttrtd  co 
cut  ivtrtft  stttltamts  by  2S  ptrctnt,  to 
rttst  tht  proptrtlon  of  ctsts  dropptd  fro« 
4)  to  a  Hrctnt.  tnd  to  rtduet  sl1#it1y  tht 
shtrt  tf  ctits  foinf  to  vtrdlct. 

t  Rtltutlon  of  tht  b«n  on  Introducing 
tvldtnct  of  colltttrti  sourcts  of  compmsa- 
tlon  tvtlltblt  to  tht  pitlntlff  <Opttrtd  to 
rtduet  stttltfMflts,  tithtufi  tht  stitlstlcti 
Signlflctnct  of  this  finding  wts  Iom. 


t  (.litlts  on  tttomtys'  contlngtnt  f*cs  cut 
tvtrtgt  Stttlcmnts  by  nint  pvrctnt,  sont- 
whtt  rtlstd  tht  nuibtr  of  C4scs  dropptd 
without  ptyMnt,  tnd  slightly  rtducfd  the 
Ptrctnttgt  of  ctsts  going  to  vtrdlct. 

As  Itglsltturts  tick  It  tht  thorny  Issut  of 
concrolllrg  lltblllty  Insurtnct  costs  djring  the 
upcoalng  liglslttlvt  stsslons.  thty  nttd  to  cirt- 
fully  wtigh  tht  tJ^tcttd  btntflts  of  actions  which 
■ly  rtduet  tht  ability  of  dtftndtnts  to  sut.  ctp 
twtrds,  Halt  tttomtys'  ftts,  or  Involvt  txptn- 
slvt  or  cutbtrsoat  t*1n1strtt1«t  tctlons. 

NCSL  Conttct:    Strbtrt  Tondorf,  Otnvtr. 


ERIC 


525 


523 

Mr.  Florio.  Thank  you  very  much  for  your  very  succinct  and 
good  testimony.  We  are  going  to  ask  all  of  our  witnesses  to  try  to 
keep  their  remarks  to  10  minutes  so  we  can  have  maximum  time 
for  the  interchange  that  is  really  the  essence  of  what  this  process  is 
about. 

Mr.  ZucCARO.  I  could  hear  the  bell  coming,  Mr.  Chairman. 

Mr.  Florid.  Yes,  I  am  impressed.  I  am  awed  that  you  are  able  to 
time  your  remarks  ri^ht  to  the  second. 

My  understanding  is  that  when  you  said  the  States  are  going  for- 
ward with  modifications  in  their  tort  law  and  product  liability 

?uestions  that  that  translates  into  your  organization's  opposition  to 
ederal  activity  in  terms  of  uniform  product  liability  reforms.  That 
you  are  not  supportive  of  any  Federal  law  to  change  the  State  tort 
laws  or  the  State  product  liability  laws? 

Mr.  ZuccARO.  In  the  area  of  product  liability,  NCSL  has  taken 
the  position  that  we  oppose  Federal  intervention  in  the  area  of 
product  liability.  We  tfunk  that  the  appropriate  place  for  those 
issues  to  be  dealt  with  is  in  the  State  forums,  where  it  has  tradi- 
tionally been  dealt  with. 
Mr.  Florid.  So  it  is  largely  a  philosophic  position? 
Mr.  ZucCARO.  That  is  right.  The  entire  question  of  preemption  of 
State  activity  in  areas  that  have  been  traditionally  the  concern  of 
States.  I  think  NCSL  has  consistently  taken  the  position  that  there 
should  not  be  Federal  preemption  in  those  areas  where  Stetes  have 
traditionally  exercised  control  and  authority. 

In  the  area  of  liability  insurance,  I  think  the  States,  as  I  indicat- 
ed in  my  prepared  remarks,  have  been  moving  forward  and  have 
been  taking  many  initiatives.  And  I  would  suggest  that  it  would  be 
appropriate  to  give  those  actions  an  opportunity  to  proceed  to  de- 
termine the  real  effect  that  will  be  realized  from  it.  And  I  think,  if 
it  is  determined  that  those  actions  have  not  been  effective,  at  that 
point  it  should  be  reexamined,  whether  the  Federal  role  should  be 
expanded  to  address  those  same  issues. 

Mr.  Florid.  We  have  testimony  later  in  the  day  from  the  Nation- 
al Association  of  Insurance  Commissioners.  And  one  of  the— and  I 
made  reference  to  this  in  m^  opening  remarks — one  of  the  state- 
ments in  the  submitted  testimony,  and  I  quote  i^  "The  solutions 
that  could  positively  impact  on  the  problems  have  already  been  im- 
plemented, '  which  seems  to  suggest— and  we  will  get  some  clarifi- 
cation—that there  is  not  that  much  left  to  do  except  to  ^ust  go  for- 
ward and  implement  whatever  modifications  have  been  implement- 
ed. 

Can  you  give  us  your  thoughts  on  the  validity  of  that  general 
statement? 

Mr.  ZuccARO.  I  think  that  many  of  the  ultimate  responses  have 
been  started.  Whether  they  have  gone  far  enough,  whether  they 
are  broad  enough,  and  whether  they,  in  fact,  will  be  an  effective 
response  to  solve  the  problem,  I  think  it  is  premature  to  say.  And  I 
would  not  sit  here  and  suggest  to  you  that  there  is  no  reason  to  do 
anything  further. 

As  I  indicated,  I  think  it  is  important  for  this  committee  to  pro- 
ceed,  to  be  a  forum  to  analyze  the  effectiveness  of  what  is  taking 
place  in  the  States.  And  at  some  point,  a  decision  will  have  to  be 
made,  in  fact,  whether  the  proUem  has  been  solved  or  not. 
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I  do  not  think  it  has  been  solved  at  this  point.  I  think  we  are  on 
that       ^  s<>lvmg  it,  and  I  think  steps  have  been  taken  to  do  just 

Mr.  Florid.  Are  you  convinced  that  the  various  State  regulatory 
agencies  that  we  have— presumably  the  ones  that  you  are  most  fa- 
mihar  with  as  a  representative  of  the  National  Association— really 
have  the  capability  and  the  resources  to  perform  the  function  that 
we  expect  of  them  in  an  effective  way? 

Mr.  ZuccARO.  I  would  suggest  that  the  adequacy  of  the  level  of 
btate  regulation  probably  varies  considerably  from  State  to  State 
Some,  I  think,  are  probably  doing  an  excellent  job.  Some  are  doing 
a  less  than  excellent  job.  I  think  the  capacity  is  there. 

And  I  think  in  those  States  that  have  not  been  sufficiently  effec- 
tive in  regulating  the  industry,  at  some  point  we  will  recognize 
that,  and  I  think  steps  can  be  taken  to  ensure  that  they  have  the 
ability  to  do  so. 

^, '^^.^^^  effectively  regulated  public  utilities.  And  I  think 
that  smular  effective  State  regulation  is  possible  in  the  insurance 
mdustry.  Some  States  have  been  slow  to  recognize  the  need  and  the 
dimension  of  the  problem  with  regard  to  State  regulation.  But  I  do 
not  think  the  States  lack  the  capacity  to  do  so.  Some  of  them  may 
not  have  gotten  on  track  quite  as  fast  as  others. 

Mr.  Florio.  We  are  gomg  to  hear  from  the  insurance  commis- 
sioners  m  a  while.  I  would  just  run  down  some  of  the  lists,  some  of 
the  Items  that  have  been  already  presented  to  us  as  problem  areas 
and  some  of  the  proposals,  and  just  ask  for  your  thoughts  on  any  of 
them,  if  they  strike  you  as  particularly  significant. 

The  problem  areas  that  have  been  suggested  are  reinsurance— 
the  madequacy  of  the  State  r^atory  authorities  to  have  any 
degree  of  meaningful  control  over  the  business.  Solvency  questions 
have  teen  brought  to  us.  Mergers,  selective  underwriting;  policy 
fonns  development;  proposals  for  Federal  reinsurance;  expansion  of 
a  Bisk  Retention  Act  that  is  currently  on  the  books,  and  authority 
to  allow  financial  services  at  the  State  level  to  go  into  aspects  of 
insurance— other  financial  services  industries  to  go  into  the  insur- 
ance busing.  Working  from  the  premise,  one  presumes  that  com- 
petition will  be  good  for  the  ultimate  consumer. 

Do  any  of  these  jump  out  at  you  as  something  that  is  a  more  sig- 
nificant thing  than  anv  of  the  others? 

Mr.  ZuccARO.  All  of  these  are  areas  that  the  States  in  one  form 
or  another  have  been  looking  at.  Some  States,  obviously,  more  seri- 
ously than  others.  I  cannot  speak  to  the  issue  of  reinsurance.  It  is 
not  an  area  that  I  have  any  particular  expertise.  And  I  would  ask 
at  some  po  nt  the  NCSL  staff,  if  they  have  got  something  they 
would  like  to  submit  on  that  issue  that  we  would  offer  

Mr.  Florio.  We  would  be  pleased  to  receive  that. 

Mr.  ZuccARo.  In  the  other  areas,  the  question  of  solvency,  Ver- 
mont has  not  had  any  problem  in  that  area.  We  had  one  foreign 
corporation  that  was  doing  business  in  Vermont  that  had  a  solven- 
cy problem.  Ultimately,  all  of  the  policyholders  were  protected 
with  the  existing  State  fund  to  protect  those  policyholders.  So  that 
there  were  no  losses  to  any  consumers  or  policyholders  in  Vermont, 
and  that  has  not  been  a  problem. 
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The  question  of  financial  services  is  one  that  is  coming  to  the 
front  burner.  Vennont,  along  with  a  number  of  other  States  has 
been  explonng  the  financial  services  industry,  and  consideration  to 
the  cjuestion  of  interstate  banking,  and  the  question  of  providing 
services  by  banks  that  expand  well  beyond  traditional  banking 
services.  And  insurance  is  clearly  one  of  the  areas  that  people  are 
talking  about  expanding  into. 

I  think  that,  speaking  personally,  that  we  have  got  to  be  cautious 
in  the  level  and  degree  of  expansion  we  permit  to  ensure  that  we 
do  not  have  a  situation  that  losses  in  one  area  would  have  the  po- 
tential of  affecting  other  areas  of  the  business.  And  we  do  not  want 
to  cause  a  problem  that  presently  may  exist  in  the  insurance  indus- 
try to  spread  to  the  banking  industry  because  we  allow  banks  to 
get  into  the  insurance  business. 

But  I  think  that  those  are  areas  that  are— people  are  looking  at 
and  people  are  talking  about.  No  question  about  it. 

Mr.  Florio.  I  yield  to  the  gentleman  from  New  York. 

Mr.  Lent.  Thank  you.  First  of  all,  Representative  Zuccaro,  I 
want  to  thank  you  for  your  testimony.  It  has  been  very  helpful. 
The  gist  of  what  you  are  saying  here  is  that  we  should  have  these 
hearings,  we  should  monitor  the  insurance  industry,  and  we  should 
keep  an  eye  on  what  the  State  commissioners  and  the  legislatures 
are  domg  to  correct  some  of  the  unevenness  that  we  see  m  the  in- 
dustry. We  should  not,  however,  jump  into  this  issue  with  some 
sort  of  legislation  unless  events  eventually  prove  that,  for  one 
reason  or  another,  the  States  were  unable  to  get  us  over  the 
present  hurdles.  Is  that  a  correct  representation? 

Mr.  Zuccaro.  Yes,  I  think  that  is  absolutely  correct.  I  think, 
many  of  the  initiatives  that  I  described  have  only  been  adopted 
within  the  last  legislative  session  or  the  preceding  legislative  ses- 
sion. And  from  the  effective  date,  there  is  a  period  of  time  of  imple- 
mentation, and  I  think  we  are  just  now  beginning  to  see  some  ef- 
fects from  some  of  the  actions  that  have  been  taken. 

Some  of  them  have  been  successful.  Quite  frankly,  others  have 
not  been  successful.  And  what  may  work  in  one  State  may  not 
work  in  another. 

I  think  that  is  one  of  the  principal  arguments  for  letting  the 
States  try  to  do  it.  Because  if  we  try  to  do  it  on  a  national  level, 
you  may  be  focusing  on  problems  that  are  problems  in  a  majority 
of  States,  but  also  iipposing  those  same  solutions  on  States  where  it 
IS  not  gomg  to  have  aiiy  effect  at  all,  or  may  even  have  an  adverse 
effect. 

Mr.  Lent.  So  you  are  not  recommending  that  we  legislate  in 
{K)me  particular  way  or  do  something  with  McCarran-Ferguson? 
Mr.  Zuccaro.  I  am  not. 

Mr.  Lent.  We  had  some  witnesses  in  one  of  our  previous  hear- 
ings which  placed  some  of  the  blame  for  the  current  insurance 
crisis  on  the  premium  price  cutting  that  took  place  back  in  the  late 
1970's  and  early  1980's  when  interest  rates  were  high.  There  was 
great  competition  among  the  insurance  companies  for  premium 
dollars  so  that  those  dollars  could  be  invested. 

One  of  the  points  that  was  made,  as  I  recall,  was  that  somehow 
the  State  insurance  regulators  or  State  law  should  have  prohibited 
the  insurance  companies  from  reducing  their  premiums  during 
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that  period,  when  the  companies  were  receiving  record  interest  re- 
turns on  their  investments.  Do  you  think  that  would  have  been  a 
proper  function  or  a  step  that  might  have  been  taken? 

Mr.  ZuccARO.  I  presume  it  is  a  step  that  might  have  been  taken. 
I  think  the  sophistication  of  insurance  regulation  has  increased 
dramatically  since  some  of  the  problems  that  have  brought  about 
this  insurance  crisis  have  come  about.  And  I  think  that  clearly  in 
the  structuring  of  rates,  soundness  becomes  an  issue. 

Mr.  Lent,  l^ink  about  this  politically.  If  the  insurance  compa- 
nies were  making  all  kinds  of  money  on  the  investment  side  and 
they  did  not  lower  their  premium  rates,  which  is  what  they  actual- 
ly did,  what  would  the  effect  have  been  across  the  country?  What 
would  the  insurance  commissioners  have  done  looking  at  these 
profits  and  companies  not  lowering  their  rates? 

Mr.  ZuccARO.  No  one  ever  complains  with  rates  going  down. 
There  is  no  question  about  it.  And  I  think  

Mr.  Lent.  Had  rates  not  gone  down  there  might  very  well  have 
been  complaints  all  over  America. 

Mr.  ZuccARO.  Absolutely. 

Mr.  Lent.  Including  right  here  in  this  committee. 

Mr.  ZuccARO.  Absolutely.  And  I  am  not  going  to  sit  here  and  try 
to  suggest  to  the  committee  that  I  have  any  expertise  in  the  area  of 
the  insurance  rating  process. 

I  think  that  what  the  States  have  got  to  ensure  is,  that  there  is 
effective  le^lation  in  place  to  permit  rates  to  be  set  that  will  be 
fair  and  will  afford  protection  to  the  public,  will  ensure  solvency 
for  the  companies,  and  a  reasonable  rate  of  return. 

Mr.  Lent.  You  have  said  at  page  12  of  your  testimony,  that  cor- 
rective action  at  the  Federal  level,  however,  ought  to  be  taken  in 
areas  of  environmental  liability  insurance  and  truckers'  coverage. 
This  seems  to  be  carving  out  a  couple  of  exceptions  to  the  general 
rule.  And  what  type  of  Federal  action  might  you  be  thinking  about 
in  those  areas? 

Mr.  ZuccARO.  I  think  those  are  areas  where  Federal  legislation 
has  already— an  area  the  Federal  Government  has  already  taken  a 
role.  And  we  are  not  suggesting  expanding  that  role,  but  we  think 
that  in  the  area  where  the  Federal  Government  is  already  in- 
volved, if  there  are  particular  problems  that  it  is  appropriate  to  be 
addressed  at  the  Federal  level. 

Mr.  Lent.  You  do  not  have  any  suggestions? 

Mr.  ZuccARO.  I  do  not  have  any  specifics. 

Mr.  Lent.  I  have  no  further  questions. 

Mr.  Florio.  Mr.  Sikorski. 

Mr.  SiKORSKi.  Thank  you. 

Thank  you.  Representative  Zuccaro.  I  appreciate  your  testimony, 
and  Tve  read  it  over. 

I  served  for  a  few  years  on  the  Human  Resources  Committee  of 
the  NCSL  and  now  sit  on  our  Select  Committee  on  Children,  Youth 
and  Families.  We  had  a  hearing  recently  on  the  dramatic  increases 
in  insurance  co^ts  for  child  care  providers  across  the  country. 

Have  you  heard  frwn  the  Human  Resources  Committee  or  others 
on  the  problem  of  availability,  and  affordability,  of  liability  insur- 
ance for  child  care  providers?  And  have  you  seen  anything  happen- 
ing on  the  State  level  in  response  to  it? 
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Mr.  ZuocARo.  Yes.  I  think  tho  question  of  availability  and  afford- 
ability  of  liability  coverafife  in  tiie  child  care  area,  and  also  in  the 
area  of  nonprofit  and  volunteer  organizations  is  really  very,  very 
similar.  And  they  have  a  real  difficult  time. 

I  think  that  some  of  the  steps  that  they  have  taken  in  that  area 
have  been— in  Vermont,  we  recently  empowered  the  commissioner 
of  insurance  to  set  up  a  joint  underwriting  association  in  those 
areas  where  he  makes  the  determination  that  there  is  a  lack  of 
availability  or  costs  make  the  coverage  unaffordable,  to  mandate 
the  establishment  of  a  joint  underwriting  association  to  provide 
those  lines  of  coverage. 

Now,  that  was  set  up  as  a  1-year  experiment.  And  if  it  appears  to 
be  working,  I  expect  it  would  be  extended.  If  there  are  problems, 
those  problems  will  have  to  be  dealt  with. 

The  area  of  MAPV,  is  also  an  area  that  nas,  I  think,  been  put 
into  place  to  deal  with  the  question  of  availabilitv  of  coverage  in  all 
those  areas  that  coverage  is  just  not  available,  /ust  not  tliere.  And 
that  is  a  real  problem.  And  whether  those  initiatives  will  be  suffi- 
cient, only  time  will  tell. 

Mr.  SiKORSKi.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Florio.  Let  me  just  develop  two  last  points  very  briefly.  One 
IS  the  point  that  Mr.  Lent  reused  here  and  has  raised  previously 
about  the  difficulty  of  attempting  to  induce  insurance  companies — 
I  suppose  to  put  it  in  a  different  way,  the  difficulty  in  not  allowing 
insurance  companies  to  reduce  prepiiunis. 

In  State  regulation— even  in  Federal  regulation  at  the  IOC— the 
concept  of  predatory  pricing  is  clear.  Most  people  understand  pric- 
ing below  costs  is  there  and  is  not  a  preferred  approach.  It  may 
very  well  be  used  in  some  instances  to  capture  market,  inappropri- 
ately to  concentrate  the  market. 

In  this  instance,  the  concept  of  cash-flow  underwriting  is  one 
that  I  understand  is  almost  acknowledged  by  some  in  the  mdustry 
as  taking  place  under  certain  circumstances.  Those  circumstances 
apparently  existed  at  the  end  of  the  seventies,  high  interest  rates, 
good  investment  income. 

Is  it  really  that  difficult  for  the  insurance — and  I  am  not  saying 
politically  difficult,  because  I  think  the  politics  can  be  justified,  if 
in  fact  you  are  talking  about  preserving  the  int^rity  of  the  insur- 
ance company  and  industry  so  as  to  survive  the  next  downturn  in 
the  cycle.  The  concept  is  not  one  that  I  think  is  beyond  the  capabil- 
ity of  insurance  regulators  to  incorporate  into  their  review  process, 
assuming  they  have  a  review  process. 

Now  l  am  not  unmindful  of  the  fact  that  in  some  instances  in 
commercial  insurance,  the  insurance  industry  regulators  have  no 
process  because  it  has  been  totally  deregulated,  in  reviewing  those 
rates. 

But  if  there  were  to  be  some  responsibilities,  do  you,  from  your 
experience,  regard  it  as  difiicult,  if  not  impossible,  for  either  under- 
writers themselves  or  underwriters  under  the  guidance  of  insur- 
ance regulators  to  evaluate  what  the  prospects  are  for  the  ultimate 
payout,  and  therefore,  to  keep  a  band  of  premium  fluctuation  in 
mind,  which  apparently  was  not  the  case?  Do  you  regard  that  as 
unreasonable? 
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Mr.  ZuccARO.  I  think  that  that  is  clearly  one  option. 

Mr.  Florio.  Do  you  regard  it  as  a  function,  assuming  you  do  not 
have  a  situation  where  there  is  total  deregulation  in  commercial 
lines.  Do  you  regard  it  as  a  function  of  the  regulators  to  play  some 
role  in  ensuring  that  the  twin  problems  of  gouging  for  rates  that 
are  clearly  inappropriate,  or  providing  for  rates  that  are  inappro- 
priate to  meet  the  ultimate  responsibilities  of  the  insurance  compa- 
nies? 

In  those  situationp.,  do  you  regard  those  as  Intimate  and  maybe 
even  required  functions  of  an  insurance  regulatory  system? 

Mr  7.TTfX!AR0.  Well,  I  think  ultimately  the  State  legislatures  that 
are  going  to  consider  the  degree  of  regulation  that  Uiey  are  going 
to  have,  and  the  degree  of  authority  the  various  insurance  depart- 
ments and  insurance  commissions  are  going  to  have  in  ratesetting, 
is  the  place  where  the  question  should  be  determined. 

Mr.  Florio.  There  are  some  proposals,  and  I  think  we  are  going 
to  hear  about  them  today,  at  the  State  level,  that  there  be  some 
correlation  between  premiums  and  payouts.  And  that  sort  of  a 
system  should  be  implemented  where  it  is  not.  And,  of  course,  that 
would  be  a  substantial  policy  change  at  the  State  level  in  some 
States. 

I  assume  that  some  States,  at  least  pay  lipservice  to  having  that 
now.  Whether  they  do  or  not,  we  will  find  out  momentarily. 

Let  me  ask  one  last  item,  and  it  is  really  not  related  too  terribly 
much  to  what  we  are  talking  about.  You  brought  it  up  in  your  re- 
marks. I  have  been  interested,  because  in  my  State  we  have  the 
same  problem  that  you  apparently  do  in  Vermont. 

A  court  decision  that  came  down  holding  a  host  responsible  for 
oyerconsumption  of  alcohol  at  a  private  party,  and  then  the  indi- 
vidual going  out,  and  getting  in  an  accident,  and  hurting  someone. 
That  is  very  controversial  in  my  State,  as  apparently  it  is  in  your 
State.  And  there  is  a  proposal  to  change— effectively,  to  overrule— 
the  court  decision  with  some  liability. 

I  am  not  offended  by  the  decision,  because  the  decision  does  not 
translate  into  blanket  responsibility.  The  decision  was  on  a  factual 
basis.  And  in  certain  circumstances  I  can  conceive  of— and  I  think 
most  people  probably  can  conceive  of— factual  situations  where  tb3 
host  should  be  responsible. 

The  difficulty  is  that  translates,  in  some  imtances,  on  the  part  of 
industry— the  insurance  industry— into  worst-case  scenarios  becom- 
ing the  norm.  So  that  one  says,  well,  this  increases  the  risk  dra- 
matically that  there  be  payouts.  There  will  be  this  blanket  liability. 
And  therefore,  we  have  to  calculate  rates  to  take  into  account  this 
new  enhanced  liability,  when  review  of  the  particular  case  and 
review,  one  would  think,  of  just  a  commonsense  interpretation  of 
what  the  court  was  tr^ng  to  do  woul  ot  result  in  expansion  of 
tremendous  amounts  ot  liability. 

What  you  are  talking  about  is  the  ^xCuation  where — to  make  a 
ludicrous  example — someone  pours  three  bottles  of  whiskey  into 
somebody,  puts  them  in  the  car,  turns  on  the  key,  and  turns  them 
loose  into  a  crowded  municipality.  That  host  should  have  some 
degree  of  responsibility. 
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But  that  is  not  to  say  that  everybody  that  passes  through  the 
house  that  has  a  drink  then  becomes  liable  for  everything  that 
happens  when  the  person  leaves  the  house. 

Have  you  any  thoughtfi  or  suggestions— I  am  not  sure  how  inti- 
inately  involved  you  are  in  the  legislative  deliberations  on  this  par- 
ticular question— as  to  how  one  refines  the  insurance  ramifications 
of  particular  liability  court  judgments  that  occur  on  restricted  fac- 
tual grounds  for  which  there  is  no  great  liability  in  a  more  expand- 
ed sense? 

Mr.  ZuccARo.  I  think  one  of  the  problems  is  that  this  creates  a 
new  area  of  potential  liability  that  was  not  considered  when  poli- 
cies were  originally  written,  when  rates  were  originally  structured. 
That,  I  think,  is  one  problem. 

And  I  think  you  are  quite  correct.  That  bad  facts  usually  make 
b«d  law.  And  you  get  cases  where  you  have  outrageous  conduct 
vhich  produces  a  decision,  which  is  then  cited  as  precedent  and  be- 
comes a  test.  And  many  cases  that  follow  get  decided  on  facts 
where  the  conduct  is  not  nearly  so  outrageous.  And  if  that  was  the 
particular  case  that  had  gone  on  in  the  first  instance  you  might 
not  have  had  the  change  in  the  law  at  all. 

And  I  have  some  concern  that  that  decision  may  produce  a  result 
that  every  time  there  is  a  automobile  accident  where  liquor  was  in- 
volved, if  that  person  at  any  time  had  consumed  any  of  ihat  liquor 
at  a  private  home,  or  at  a  private  party,  that  the  only  prudent 
practice  is  going  to  be  to  name  that  individual  as  a  codefendant, 
and  we  will  have  significant  increased  costs  ultimately,  just  for  the 
cost  of  defense,  whether  there  is  any  ultimate  liability  or  not.  And 
that  could  have,  in  my  judgment,  serious  implications  down  the 
road. 

Mr.  Florio.  Thank  you,  Mr.  Zuccaro.  A  very  thoughtful  response. 
Let  me  thank  you  very  much.  If  there  are  no  further  questions,  I 
would  like  to  express  our  appreciation. 

Mr.  Zuccaro.  Thank  you,  Mr.  Chairman,  I  appreciate  the  oppor- 
tunity. 

Mr.  Florio.  Thank  you. 

We  are  now  pleased  to  have  a  distinguished  panel  of  insurance 
regulators  from  the  various  States.  I  would  like  them  to  come  for- 
ward. The  Honorable  Edward  Muhl,  the  Commissioner  of  Insur- 
ance of  the  State  of  Maryland;  the  Honorable  William  Gunter, 
Commissioner  of  Insurance,  State  of  Florida;  the  Honorable 
Lyndon  Olson,  Jr.,  State  Board  of  Insurance,  chairman  of  the 
board,  Texas;  and  the  Honorable  John  Washburn,  Director  of  In- 
surance of  the  Illinois  Insurance  Department. 

Gentlemen,  we  welcome  you  all  to  our  committee.  We  are  very 
pleased  to  have  you  back,  particularly  our  former  colleague  from 
Florida.  We  would  ask  that  you  try  to  keep  your  remarks  to  ap- 
proximately 10  minutes  so  that  we  can  have  some  interaction. 

And  I  would  ask  Commissioner  Muhl,  please  to  start. 
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STATEMEiVTS  Or'  EDWARD  J.  MUHL,  VICE  PRESIDENT,  NATIONAL 
.\SSOCIATION  OF  INSURANCE  COMMISSIONERS;  JOHN  E.  WASH- 
BURN,  DIRECTOR  OF  INSURANCE,  STATE  OF  ILLINOIS;  LYNDON 
L.  OLSON,  JR,  CHAIRMAN,  TEXAS  STATE  BOARD  OF  INSUR- 
ANCE; AND  WILLIAM  D.  GUNTER,  FLORIDA  INSURANCE  COM- 
MISSIONER 

Mr.  MuHL.  Mr.  Chairman,  I  am  delighted  to  be  here,  along  vsrith 
my  colleagues  who  you  have  already  introauced.  Let  me  just  ex- 
plain just  a  couple  things  about  my  colleagues  before  I  get  into 
making  an  opening  and  brief  remark. 

Lyndon  Olson  is  one  of  tl:e  three  Texas  board  members,  also 
chair  of  the  Texas  Board  of  Insurance,  past  president  of  the  NAIC, 
and  has  served  as  chairman  of  the  National  Association  of  Insur- 
ance Commissioners  Reinsurance  Task  Force  for  the  past  4  years. 

Commissioner  Gunter  is  also  the  past  president  of  the  NAIU,  and 
is  venr  integrally  involved  in  the  entire  process. 

And  I  am  sure  all  of  us  here  will  be  in  a  position  to  answer  any 
of  the  questions  that  you  have. 

First,  let  me  suggest  to  you  that  on  behalf  of  our  many  col- 
league^, I  am  very  appreciative  of  the  opportunity  to  appear,  along 
with  my  colleagues  here,  to  offer  testimony  which,  hopefully,  will 
be  of  some  benefit  an^  interest  to  you  and  your  committee. 

I  would  like  to  just  have  a  few  brief  opening  remarkj.  I  am  not 
going  to  reiterate  the  bulk  of  the  testimony  which  wc  have  given  to 
you  in  writing. 

Mr.  Florid.  Incidentally,  all  of  the  remarks  of  all  the  witnesses 
today,  their  formal  statements  will  be  p;  b  into  the  ^..^ord  in  their 
entirety. 

Mr.  MuHL.  Very  good.  We  appreciate  that. 

Let  me  just  suggest  to  you  that  State  insurance  regulators,  for 
the  most  part,  Mr.  Chairman,  are  not  newcomers  to  the  problems 
and  the  concerns  that  you  have  been  address  ng.  We  have  been 
pretty  much  on  the  front  line  handling  these  concerns  and  prob- 
lems every  day,  each  and  every  moment  of  every  day. 

And  we  have  been  talking  to  the  family  day-care  operators,  the 
long  haul  truckers,  and  municipalities,  counties,  and  others,  includ- 
ing the  insurance  industry,  because  they  also  are  impacted  by  this 
situation,  concerns,  and  problems  that  face  them  all. 

We  have  a  good  understanding  of  the  problems,  and  in  my  opin- 
ion, and  equallv  important,  a  very  good  understanding  of  the  solu- 
tions needed.  Many  of  the  solutions  that  could— and  I  think  you  al- 
luded to  this  earlier,  from  the  written  testimony— many  of  the  so- 
lutions that  could  pr^itively  impact  on  the  problem  have  been  im- 
plemented. 

lliat  is  not  to  suggest  though,  Mr.  Chairman,  that  all  of  the  solu- 
tions to  the  problems  have  been  brought  forth.  But  a  lot  of  what 
could  be  done  in  the  timeframe  that  we  hav^  been  operating  in, 
has  been  done. 

The  insurance  industry  and  the  ind'  -^dual  companies  that  com- 
prise this  industry  are  not  unr^ulated.  As  a  matter  of  fact,  they 
are  highly  regulated,  and  in  my  personal  opinion,  well  regulated  by 
the  manv  States.  There  are  critics  of  State  regulation,  as  there  are 
critics  of  Federal  regulation.  But  I  strongly  suggest  to  you  that  the 
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regulation  by  the  individual  States  is  alive,  and  well,  and  very  ca- 
pable of  responding  to  the  needs  of  the  citizens  that  we  serve  and 
that  you  serve  as  well. 

The  National  Association  of  Insui'ance  Ck>mmissioners  is  an  orga- 
nization comprised  of  the  regulators  of  all  the  States,  including  the 
four  U.S.  territories.  It  is  an  organization  that  brings  the  State  reg- 
ulators together  to  share  in  the  problems,  and  particularly  the  so- 
lutions, that  transcend  the  jurisdictional  boundaries. 

Our  organization  assists  in  supplying  the  uniformity  needed  in 
those  most  critical  areas  dealing  with  solvency  and  financial  regu- 
lation, and  at  the  same  time  provides  for  the  individuality  of  the 
several  States  where  some  of  the  problems  and  some  of  the  solu- 
tions) to  those  problems  are  unique. 

The  NAIC  does  provide  a  national  forum,  but  assures  individual 
State  identities,  because  all  States  are  not  experiencing  the  same 
probleins,  nor  the  same  degree  of  severity  of  those  problems.  Each 
State  is  unique  in  the  problems  they  face,  although  having  some 
similarities,  may  be  different  as  the  solutions  will  be  different. 

Mr.  Chairman,  as  a  result  of  you  having  already  received  the 
written  testimony — and  I  do  appreciate  your  thoughts  about  includ- 
ing that  in  the  permanent  record— I  would  like  to  turn  it  over  to 
Director  Washburn  from  the  State  of  Illinois,  who  would  like  to 
offer  some  comments  as  well. 

Testimony  resumes  on  p.  547.] 

The  prepared  statement  of  Mr.  Muhl  follows:] 
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February  20,  1986 


The  Honorable  James  J.  Florio 
Chairman 

Subcommittee  on  Commerce, 
Transportation  and  Tourism 
U.S.  House  of  Representatives 
Washington,  D  C.  20515 


Dear  Mr.  Chairman; 

My  name  is  Edwaro  j.  Muhl,  Insurance  Commissioner  of 
the  State  of  Maryland  and  Vice  President  of  the  National 
Association  of  Insurance  Commissioners.     I  am  here  repre- 
senting the  NAIC  vhich  is  an  association  of  all  the  regu- 
latory officials  of  the  fifty  states.  District  of  Columbia 
and  the  four  U.S.   territories  of  Guam,  American  Samoa, 
Virgin  Islands,  and  Puerto  Rico. 

On  behalf  of  my  many  colleagues  and  the  NAIC,  we 
thank  you  for  the  opportunity  to  appear  before  your 
committee  and  to  offer  testimony  which  we  hope  you 
will  find  of  benefit  and  interest. 


Joiephbte  M  DnxoO  Edward  J  \fuht  Fletcher  Belt 

^'tdtnt  Vice  hniJent  Ufcmding  Srcrrtan 
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Mr.  Chairman,  allow  me  to  preface  my  remarks  by 
first  noting  that  the  State  Insurance  Regulators  are 
not  newcomers  to  the  problems  that  you  are  addressing. 
We  have  been  on  the  front  line  dealing  with  these  issues 
every  moment  of  every  day  listening  to  the  complaints  of 
the  family  day  care  operators,  the  long-haul  truckers, 
obstetricians,  municipalities  and  counties  and  the  many 
others,  including  the  insurance  industry,  who  are  affected 
and  impacted  by  this  situation. 

We  have  a  good  understanding  of  the  problems,  and 
equally  important,  a  good  understanding  of  the  solutions 
needed.    Many  solutions  have  already  been  offered  which 
have  been  molded  to  the  best  interest  of  the  citizens  in 
our  individual  jurisdictions.     The  solutions  that  could 
positively  impact  on  the  problems  have  already  been  implemented 
and  a  lot  of  what  can  be  done,  has  been  done,  by  the  several 


The  insurance  industry  and  the  individual  companies 
that  comprise  this  industry  are  not  unregulated.  As 
a  matter  of  fact,  they  are  highly  regulated,  and,   in  my 
opinion,  well  regulated  by  the  many  states.     There  are 
critics,  Mr.  Chairman,  of  the  state  regulation  as  there 
are  critics  of  federal  regulation.    But  I  strongly  suggest 
to  you  and  to  your  committee  that  state  regulation  of 
insurance  is  alive  and  wwll  and  quite  capable  of  responding 
to  the  needs  of  the  citizens  we  serve  on  matters  within  our 
control . 
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The  National  Association  of  Insurance  Commissioners  serves  to 
bring  together  the  state  regulators,  to  share  in  the  problems  and 
particularly  the  solutions  that  transcend  jurisdictional  bound- 
aries.   Our  organization  assists  in  supplying  the  uniformity 
needed  jn  those  most  critical  areas  dealing  with  solvency  and 
financial  regulation  and,  at  the  same  time,  provides  for  the 
individuality  of  the  several  states  where  some  problems  and  the 
solutions  to  those  problems  are  unique.    The  NAIC  provides  a 
national  forum  but  assures  individual  state  identities  because  not 
all  states  are  experiencing  the  some  problems  nor  the  same  degree 
of  severity.     Each  state  is  unique  and  the  problems  they  face, 
although  having  some  similarities  may  be  different  as  the  solu- 
tions will  be  different, 

III  order  to  fully  understand  the  availability  concerns 
existing  today,  it  is  important  to  understand  the  several  compo- 
nent parts  of  the  problem  that  has  brought  us  to  this  point. 

There  are  approximately  5,500  licensed  Dnited  States  insur- 
ance companies  of  which  approximately  2,100  are  life  and  health 
insurance  carriers.    The  remainder,  3,400,  are  property/casualty 
insurers.    This  3,400  is  further  identified  as  having  approximate- 
ly 531  who  underwrite  personal  lines  of  insurance  only  such  as 
automobile  and  homeowners,  and  the  remainder  of  the  1,600  are 
licensed  to  write  commercial  insurance  which  includes  workers 
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conpentation,  commercial  automobile,  commercial  multi-peril  and 
coforoercial  general  liability  and  specialty  lines.     If  you  exclude 
workers  compensation  companies,  you  would  have  approximately  1,100 
companies  writing  various  of  the  commercial  lines  in  question. 

Each  of  these  companies  represent  individual  independent 
businesses  of  different  sizes  and  different  capacities  or  abil- 
ities to  write  insurance,  who  arc  seeking  to  sell  their  products, 
pay  expenses  and  earn  a  profit  not  unlike  any  other  businesses 
that  function  in  our  free  enterprise  system.     Each  insurer  who 
ventures  into  this  business  of  risk  taking  and  risk  sharing  does 
so  with  the  logic  and  thought  that  if  they  can  predict  their  loss  ^ 
exposure,  they  ♦'an  charge  an  appropriate  premium  end  thus  make  a 
profit.    Unfortunately,  it's  not  a  very  simple  or  easy  process 
because  of  the  many  forces  that  come  to  bear  on  the  system. 
Competition,  government  and  regulatory  controls  and  intervention, 
predictability  and  measurability  of  risk  exposures,  reinsurance, 
world  economies  and  the  management  ability  of  indiv'-Jual  insurers 
to  name  a  few,  serve  to  have  a  direct  as  well  as  indirect  bearing 
on  the  functioning  of  this  system  as  a  whole. 

The  business  of  insurance  historically  has  been  cyclical  in 
nature.     The  companies  evaluate  their  risks,  attempt  to  predict 
with  as  much  certainty  as  possible  their  future  losses,  and  adjust 
their  premium,  up  or  down,  to  cover  those  predictions  as  to  losses 
while  attempting  to  remain  competitive.    The  pendulum,  in  years 
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past,  would  swing  in  near  three  year  cycles  due,  in  part,  to  a 
degree  of  stability  that  existed  in  a  world  economy,  the  ability 
to  spread  the  risks  over  a  large  base  of  insureds  and  an  avail- 
ability of  secondary  or  reinsurance  to  fill  the  capacity  voids  of 
the  primary  insurers. 

The  task  though  of  predicting  future  losses,  measuring  and 
evaluating  risks  -and  spreading  that  risk  has  become  difficult. 
Narrowly  defined  and  limited  contracts  have  been  broadened  by 
judicial  interpretation.     Insurers  on  a  consistent  basis  are  being 
required  to  pay  for  risk  exposures  that  were  never  intended  or 
contemplated  by  the  insurance  contract  and,  equally  important, 
where  a  premium  was  not  previously  collected  for  such  an  exposure. 

The  bulk  of  this  has  translated  into  solvency  concerns  for 
major  segments  of  the  insurance  industry,  and  thus  directly 
impacts  on  the  ability  or  the  capacity  of  the  industry  to  write 
either  new  or  existing  lines  of  li^surance.    The  primary  carriers 
in  the  United  States  market  never  had  the  capacity  to  write  all 
the  insurance  demanded  by  the  various  markets.    Therefore,  there 
was  a  strong  reliance  on  the  reinsurance  facilities  to  fill  this 
capacity  void.     Unfortunately,  the  losses  sustained  by  the  primary 
carriers  have  also  been  sustained  by  the  reinsurance  facilities 
which  has  caused  them  to  reevaluate  their  position  in  the  market. 
Reinsurance  has  been  disappearing  for  certain  of  these  lines  or 
the  costs  of  reinsurance  to  the  primary  carriers  have  increased 
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dramatically  for  yet  other  lin«»s.    thus  exacerbating  the  problems 


The  insurance  industry  is  responsible  for  self-'aflicting 
some  of  the  wounds  they  sustained  due  in  part  to  their  participa- 
tion in  the  cashflow  underwriting  process.     We  had  an  uncontrolled 
economy  with  double  digit  inflation  and  an  unprecedented  prime 
interest  rate  of  21%  leaving  open  the  door  for  the  many  insurers 
to  indulge  in  certain  practices  which  aggravated  and  worsened  the 
cycle.     Insurers  were  aijle  to  convert  low  premium  dollar  income 
for  hxgh  short-term  investment  yields,   thus  creating  a  large 
volume  of  ill  priced  and,  in  some  instances,   long-term  business  on 
their  books.  Con^etitive  forces  were  quite  fierce. 

The  interest  rates  fell  dramatically  over  a  relatively  short 
period  of  time  leaving  the  insurance  industry  in  auite  a  dilemma. 
There  was  a  fear  that  to  raise  prices  in  some  semblance  of  order 
to  compensate  for  the  risk  exposures  would  mean  a  loss  of 
marketshare.     The  industry,  for  the  most  part,  was  unwilling  to 
make  such  a  timely  transition  and  was  severely  caught  in  a  time 
lag  of  recovery.     To  make  matters  worse,  many  companies,  now 
experiencing  solvency  concerns  and  with  fear  for  survival,  were 
withdrawing  from  many  of  the  markets  totally.     There  haj  been  an 
overreaction  in  many  iristances  where  some  oC  the  companies  have 
withdrawn  from  the  unprofitable  as  Will  as  the  profitable  markets 
causing  dislocation  of  many  policyholder r. 

It  IS  important  to  remember  that  all  insurance  companies  do 
not  write  the  same  lines  of  insurance  nor  do  they  hcrv&  the  same 
capacity  or  expertise.     Much  of  the  commercial  business  is  written 
by  specialty  companies  or  companies  that  specialize  in  certain 
markets.  Medical  malpractice  for  an  example,   is  written  in  varing 
^legrees  and  amounts  by  approximately  30  insurance  companies.  Day 
care,  particularly  commercial  day  care  centers  were  written  by  just 
a  few  carriers,  Mission  Insurance  Co.  oeing  the  primary  one. 
Mission  ultimately  sustained  capital  and  surplus  deficiencies  and 
was  unable  to  retain  cerxiain  of  its  reinsurance  contracts. 


noted. 
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Mission  was  recently  taken  over  in  rehabilitation,  thus  dislocating 
quite  a  few  day  care  centers  nationally.  Many  of  the  other  commercial 
lines  carriers  were  not  geared  to  write  such  coverages  and  due  to 
the  perceived  volatile  potential  for  loss,  few  if  any  initia  iy 
moved  to  fill  this  capacity  void. 

Many  factors,  some  controlled  while  others  uncontrolled  came 
to  bear  on  the  industry  thus  creating  the  most  severe  cycle  in  the 
history  of  insurance.     State  governroents  and  regulators  responded 
by  offering  unnediate  relief  where  possible  and  icentifying  othor  short 
term  as  well  as  longer  term  solutions  to  the  many  problems.  The 
individual  states  as  well  as  the  NAIC  responded  promptly  by  creating 
market  assistance  programs,  searching  for  alternative  insurance 
sources,  establishing  a  national  clearinghouse  of  availability 
information  and  exploring  legislative  involuntary  insurance 
mechanisms  such  as  Joint  Underwriting  Associations.     Using  my  state 
as  an  example,  Governor  Hughes  of  Maryland, aware  of  the  then  growing 
availability  problem,  supported  legislation  m  the  1985  General 
Assembly  that  allowed  Maryland's  Medical  Malpractice  Insurance  Company 
to  expand  it's  writings  to  other  health  care  professionals.  This 
has  served  to  create  an  available  malpractice  market  for  nurse 
mid-wives,  dentists,  and  other  health  providers. 

Concerned  a3 so  with  the  severity  of  the  availability  and 
af f ordability  problems.     Governor  Hughes  formed  two  separate  task 
forces,  one  on  medical  malpractice  and  one  on  general  liability 
for  the  other  conunerical  markets.     The  ma^or  thrust  was  to  identify 
specific  causes  of  these  problems  and  to  determine  the  most 
appropriate  administrative  and  legislative  solutions.     The  Governor 
has  submitted  a  comprehensive  package  of  bills  to  the  legislature 
that  will  have  a  raeaningfull  impact  on  these  problems.     Many  of  the 
state  jurisdictions  are  proceeding  in  a  similar  manner. 

The  individual  state  regulators  ir  coordination  with  the  NAIC 
responded  to  these  problems.     The  following  represents  a  summary  of 
the  various  actions  taken: 
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1.  There  has  been  a  universal  response  by  all  state 
insurance  departments  by  law,  order,  regulation  or 
notice  prohibiting  companies  from  cancelling  at  mid- 
term of  policy  contract  or  attempting  to  raise 
premiums  mid-term  of  contract. 

2.  Proper  notice  of  non-renewals  is  being  required  to 
allow  the  insured  sufficient  timo  to  f infi  alterna- 
tive markets. 

3.  The  ma^jority  of  states  have  created  voluntary  market 
assistance  programs  and  open  telephone  hotlines. 
The  market  assistance  programs  are  efforts  to  create 
markets  where  none  presently  exist,  matching  buyer 

and  seller  of  insurance.    These  efforts  have  worked  quite 
well,  particularly  in  the  area  of  day  care  liability. 

The  NAIC  has  responded  by  creating  a  National  Clearinghouse 
concept  gathering  information  as  to  specific  company 
capacity  in  specific  geographic  areas  and  disseminating 
that  information  to  the  states  for  use  in  their  market 
assistance  programs. 

4.  Market  conduct  examinations  are  being  initiated  by  the 
states  of  any  insurer  whose  market  practices  and 
activities  are  questioned.     Several  examinations  have 
commenced    and  have  been  cc^pleted.     Insurance  companies 
found  in  violation  of  any  of  the  insurance  laws  are 
taken  to  task. 

5.  Many  states  are  addressing  availability  problems  by 
sponsoring  legislation  which  creates  involuntary 
insurance  mechanisms  such  as  Joint  Underwriting 
Associations  (JUAs) .    As  a  prerequisite  to 
licensure,  all  companies  licensed  in  a  given  state 
will  have  to  accept  certain  of  these  risks  as 
insureds  with  that  company. 
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The  majority  of  the  states,  either  through  their 
Governor's  Office,  Insurance  Division  or  the  State 
Legislatures  have  formed  special  task  forces  to 
review  the  unique  problems  of  these    states  and  to 
suggest  legislative  reaedies.    These  legislative 
initiatives  take  various  forms  depending  upon  the 
need  of  the  local  jurisdiction.     Some  of  the  noted 
initiatives  deal  with  meaningful  reform  of  the  legal 
liability  system:     (a)  caps  on  awards;   (b)  reinsti- 
tution  of  governmental  immunity;    (c)  re-evaluation 
of  competitive  rating  versus  prior  approval  rating 
mechanisms;    (d)  joint  underwriting  associations  or 
legislatively  created  market  alternatives  such  as 
medical  mutual  liability  insurance  companies,  law- 
yer's itialpractice  insurance  mechanisms  and  other 
residual  market  mechanisms?    (e)  malpractice  arbitra- 
tion mechanisms  for  health  providers;    (f)  strength- 
ening peer  review  and  professional  licensing  procedures 
(g)  elimination  of  legal  barriers  allowing  for  pooling 
of  risks  and  self-insured  programs  for  governmental 
entities;    (h)   limiting  counsel  fees  in  certain  circum- 
stances based  on  percentage  of  the  award;    (i)  reducing 
the  statite  of  limitations  in  cases  of  a  minor. 

7.  The  NAIC  has  formed  a  legal    liability  task  force  to 
review  the  legal  liabiljty  system  and  the  effect  it 
has  on  the  consumer  and  the  availability  of  insurance 
generally. 

8.  Premium  rates  are  being  monitored  and  reviewea  to 
determine  whether  the  rates  charged  are  excessive  for  the 
product  being  sold  and  the  risk  exposure  thjt  is  attached. 
Premium  rates  are  also  being  monitored  to  determine  if  they 

are  inadequate  as  well  as  unfairly  discriminatory. 
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The  states  share  in  the  concerns  of  availability  and 
af fordability  and  the  impact  this  has  on  our  citizens, 
insurance  consumers,  and  industry  alike.     Many  efforts 
are  being  made  to  resolve  these  problems,  and  we  are 
pleased  to  suggest  that  a  great  deal  of  progress  has  been 
made.     Insurers  are  rebounding  and  voluntary  efforts  are 
being  seen  to  address  these  concerns.    Continental  insurance 
Company,  USFSiG,  and  Liberty  Mutual,  to  name  three,  have 
announced  insurance  programs  created  to  insure  day  care 
facilities.     Other  carriers  have  initiated  programs  to 
insure  yet  other  commercial  entities  which  is  a  positive 
sign  of  recovery. 

There  are  risks,  though,  that  cannot  and  probably  should 
not  be  insured  because  of  the  inability  to  measure  the  cost 
of  such  j:isJcs.     I  refer  to  pollution  liability  in  its  various 
forms  as  one  example.     Unless  changes  are  made,  and  the  liability 
system    provides  more  stability,  these  risks  will  not  be 
insurable  at  any  cost. 

We  are  finding  many  businesses  and  individuals  going 
self  insured  for  many  risKs  which  result  onl/        a  temporary 
or  interim  solution.     The  difficulty  remains  .n  that  by 
self  insuring,  they  are  merely  transferring  tht  method  of 
payment  and  not  addressing  the  root  cause  of  tht  rising 
cost. 

The  last  issue  that  I  would  like  to  address  deals  with 
solvency.     One  of  the  most  important  roles  of  a  regulator, 
in  addition  to  consumer  protection,  is  insurance  company 
solvency  protection  and  insolvency  detection,     when  a  company 
enters  into  an  insurance  contract  and  collects  a  premium,  they 
make  a  promise  and  a  commitment  to  the  policyholder.  These 
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policyholders  come  to  rely  on  that  promise  and  it  is 
important  to  assure  that  these  companies  remain  viable 
and  able  to  fulfill  their  promise  and  commitment  one 
year,  five,  twenty  or  thirty  years  in  the  future.     In  the 
unfortunate  event  of  an  insolvency,  the  policyholders' 
interest  must  also  be  protected. 

The  individual  state  regulators  take  their  statutory 
charge  quite  seriously  and  attempt  to  provide  those 
protections  necessary.     For  your  information,  Mr.  Chairman, 
the  many  states  provide,  m  coordination  with  one  another 
and  with  the  assistance  of  the  National  Association  of 
Insurance  Commissioners,  one  of  the  most  advanced  solvency 
monitoring  mechanisms  available.    We  are  able  to  devote 
staff  resources  in  excess  of  6,000  personnel  to  the  various 
regulatory  functions.     There  are  over  1^00  highly  qualified 
and  experienced  financial  and  market  conduct  examiners,  and 
the  states  contribute  over  200  million  dollars  each  year 
toward  the  cost  of  regulation. 

On  behalf  of  the  NAIC  and  my  many  colleagues,  I  would 
like  to  again  thank  you  for  the  opportunity  to  appear  before 
your  committee  to  offer  testimony.     I  will  be  pleased  to 
answer  any  questions  you  or  your  committee  members  may  havk. 


Edward  J.  ^uhl 
Vice  President  NAIC 
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STATEMENT  OF  JOHN  E.  WASHBURN 

Mr.  Washburn.  Thar\  you,  Mr.  Chairman,  Mr.  Lent,  Mr.  Sikor- 
ski.  I  appreciate  the  opportunity  to  come  here  today. 

I  do  not  want  to  be  nsdundant  about  the  problems,  but  I  thought 
it  might  be  helpful  to  just  talk  about  what  I  see  happening  in  Illi- 
nois, and  how  we  are  trying  to  respond  to  the  problems  that 
out  there.  I  will  restrict  my  remarks  to  liability  insurance,  because 
I  think  it  is  the  area  that  we  have  had  the  greatest  price  problems 
and  the  greatest  availability  problems. 

The  fact  that  the  casualty  insurance  underwriters  were  under- 
pricing  their  product  is  shown  both  in  their  actions  that  they  have 
taken  jin<  the  last  couple  of  years,  and  in  the  reports  they  send  to 
State  insurance  commissioners.  In  Illinois,  in  1985,  we  had  a  33- 
percent  increase  in  the  number  of  companies  that  were  on  our 
-troubled  company  watch  list.  You  look  at  that  compared  to  1983,  it 
is  a  100-percent  increase  in  the  number  of  companies  that  we  have 
had  to  monitor. 

Indeed,  several  large  conglomerates  have  had  to  send  money  to 
their  insurance  subsidiaries.  And  I  talk  about  Americam  Express  to 
Fireman's  Fund,  Xerox  to  Cnmi  &  Forster.  And  they  have  had  to 
send  appreciable  amounts  of  money  just  to  ensure  the  viability  of 
those  companies. 

There  have  also  been  some  megor  insurance  concerns  that  have 
had  to  add  money  to  their  reserves,  because  they  felt  they  were  un- 
derreserved.  You  all  have  probably  heard  about  CIGNA,  USF&G, 
8md  Continental  in  just  the  recent  months  have  had  to  add  money 
to  their  reserves  because  they  felt  they  were  underreserved  for 
some  of  the  policies  they  had  written  prior  to  1985. 

Now  on  some  occasions  there  was  no  parent  company  or  no  sur- 
plus, or  the  parent  was^  unwilling  or  unable  to  send  money  down, 
£md  there  have  been  insurance  companies  that  have  had  to  cease 
the  business  of  insurance,  simply  because  they  were  no  longer 
viable. 

Now  the  belated  response  of  the  industry  to  their  losses  has 
caused  problems  in  Illinois,  much  the  same  way  it  has  caused  prob- 
lems in  other  States.  We  have  large  price  increases,  midterm  can- 
cellations, and  a  rash  *of  complaints  about  not  being  able  to  find 
coverage  at  any  price.  In  Illinois,  we  have  attacked  these  in  a 
series  of  ways. 

Midterm  cancellations  when  they  were  first  put  together  had  a 
very  good  rationale  behind  them.  lliey  allowed  the  insurer  and  the 
insured  to  sort  of  get  together  and  be  innovative  on  the  types  of 
coverage  they  would  afford.  The  insured  could  talk  the  insurer  into 
going  with  a  particular  type  of  price  or  a  new  type  of  coverage  and 
if  it  did  not  work  out,  in  midterm  they  could  cancel  and  start 
anew.  They  could  go  back  to  the  old  system. 

For  years  that  allow  some  innovation  in  the  insurance  market- 
place that  might  not  have  taken  place  otherwise.  The  problem,  of 
course,  is  the  fact  that  this  ability  to  innovate  also  gave  the  insur- 
ers some  flexibility  in  term  of  midterm  cancellations,  when  there 
was  no  innovation  to  start  with.  And  some  insurers  abused  this 
privilege. 
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So,  in  Illinois,  we  passed  a  law  that  prohibits  midterm  cancella- 
tions, except  for  specific  reasons. 

Mr.  Florio.  The  previous  approach  was  mutually  agreed  to? 

Mr.  Washburn.  The  ability  to  midterm  cancellation  allowed  a 
mutual  agreement  between  the  insurer  and  th^  insured  Midterm 
cancellat  ons  were  an  aberration,  to  be  quite  frank.  They  were  not 
a  norm  in  the  industry  prior  to  this.  And  they  allowed  a  little  flexi- 
bility betwfc:*n,  basically  the  broker,  the  insured,  and  the  insurer  to 
come  up  with  some  innovating  if  they  wanted  to  do  that.  With  the 
whole  thought  that  if  it  does  not  work,  we  can  get  out  of  it  and 
start  anew. 

i4ow  I  do  not  know  how  much  it  was  used,  but  it  allowed  that.  It 
was  not  very  much  abused  until  really  very  recently.  And  then  it 
was  abused  r  'Treat  deal,  where  there  was  no  innovation  to  start 
with.  I  mean,  tnere  was  an  actual  abuse  by  the  companies.  And  so 
we  have  had  to  take  out  that  flexibihty  in  the  structure. 

Now  we  are  attacking  the  availability  problems  through  a 
market-assistance  program.  And  some  of  the  avv^lability  problems 
we  find  are  because  the  agents  or  brokers  re  'ly  are  not  knowl- 
edgeable about  which  insurer  is  willing  to  writ  the  particular  type 
of  risk  that  he  is  trying  to  place.  There  are  really  no  agents  or  bro- 
kers ir  Illinois  that  are  affiliated  with  all  400  companies  that  are 
writing  casualty  business  in  lUinois. 

And  v^  the  market  assistance  program  basically  puts  a  struc- 
ture, a  grouping  of  both  producers  and  underwriters  who  are  collec- 
tively knwledgeable  about  what  is  going  on  in  the  market]  lace. 
And  in  that  way,  if  an  agent  or  broker  cannot  find  a  company  that 
is  willing  to  write,  he  submits  an  application,  and  the  market  as- 
sistance program  can  find  a  writer  for  that  type  of  ris^.  At  least 
that  is  the  hope. 

There  is  also  the  incentive  for  the  participating  companies  to 
help  provide  coverage.  They  know  that  if  they  do  not  piovide  cover- 
age, thty  are  going  to  be  faced  with  some  sort  of  a  structured- -an 
involuntary  market  mechanism  for  the  particular  types  of  risk  that 
cannot  be  written. 

Indeed,  one  of  the  advantages  of  a  market  assistance  program  is 
they  will  help  determin..  what  truly  is  unwritable.  What  the  indus- 
try does  not  wish  to  write.  What  they  do  not  think  they  '^^n  write. 

These  uninsurable  risks  may  vary  from  State  Statt,  epending 
on  both  the  legal  framework  or  the  uniqueness  of  the  State. 

In  Illinois,  we  have  a  program  for  mine  subsidence.  Basically,  a 
lot  of  Illinois  had  underground  mining.  Homes  were  built  over  this. 
The  city  of  Springfield  itself  is  built  over  a  series  of  underground 
mines.  These  mines  may  subside.  There  may  be  water  that  eats 
away  the  structure,  and  the  mine  may  cave  in.  That  is  not  covered 
undr*"  a  normal  insurance  progiam. 

In  Illinois,  we  have  a  special  program  for  mine  subsidence.  It  is 
really  not  needed  in  most  other  States. 

Now  the  pricing  is,  of  course,  the  most  difficult  problem  for  us  in 
UUnois.  In  Illinoia,  we  have  long  held  the  belief  that  with  m^y 
sellers  8mc  no  dominant  writer  open  competition  was  the  better  de- 
terminant of  the  price.  This  worked  very  well  for  the  conaamer 
over  the  last  several  years.  But  large-scale  discounting  off  of  rates 
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advised  by  the  industry  organizations,  the  consumer  got  a  very 
good  deal  for  his  insurance. 

Now  this  happened  again  because  the  companies  were  compet- 
ing.  Thev  were  out  there  trying  to  make  money.  And  they  thought 
thev  had  the  ability  to  do  that. 

Now  what  happened  was  the  companies  lost  money  basically  on 
policies  they  have  written.  And  they  are  just  seeing  the  losses  on 
policies  they  wrote  years  ago. 

The  question  is,  why  did  they  lose  money?  Well,  they  had  cash- 
flow xmderwriting.  They  thought  they  were  going  to  make  money 
on  interest  rates.  The  collective  iudgment  in  those  days  was  inter- 
est rates  were  going  to  stay  high  for  the  next  several  years,  that 
there  was  no  way  they  could  really  come  down.  So  they  lowered 
the  price.  They  went  out  to  get  the  business. 

The  stiff  competition  forced  companies  that  did  not  believe  in 
cash  flow  underwriting  to  reduce  their  rates  just  to  keep  their 
market  share.  Just  to  kee;)  their  good  risks  they  had  to  reduce 
rates 

In  1981  Aetna  came  out  and  said  the  price  is  too  low.  We  are  not 
going  to  play  this  game.  We  are  going  to  raise  our  prices  because 
that  is  what  we  think  we  ought  to  do.  And  in  a  very  short  period  of 
time,  ihey  lost  20  percent  of  their  business.  And  their  good  busi- 
ness fled.  They  ventually  had  to  capitulate  ard  lower  their  rates 
because  they  were  ^ust  losing  their  good  business. 

Commercial  liability  is  also  very  difficult  to  price.  There  is  a  long 
time  between  when  you  price  the  product  and  when  the  claims 
come  due.  And  that  causes  sort  of  a  problem  on  trjdng  to  deter- 
mine what  is  a  correct  ra*^e.  What  is  the  interest  rate  going  to  be 
for  the  next  several  year,  maybe  10  or  15  years?  What  is  basically 
going  to  be  the  collective  jud^ent  of  how  much  ought  to  be  paid 
out? 

So  it  makes  it  a  very  difficult  product  to  price.  Liability  is  more 
difficult  than  property,  because  you  do  not  see  the  claims  as  early 
as  proper^. 

Availability  of  che^  reinsurance.  People  wanted  to  get  into  this 
whole — people  wanted  to  get  into  financial  services,  and  it  is  very 
easy  to  do  through  reinsurance. 

Tliere  was  also,  because  of  some  rulings  out  of  the  Treasury  De- 
partment an  impetus  for  captive  reinsurers.  For  major  companies 
that  were  formed  in  the  mia-197G's  to  get  into  the  insurance  busi- 
ness in  a  lot  heavier  way,  to  prove  that  the  rates  they  were  charg- 


So  you  had  an  availability  of  cheap  reinsurance,  and  that  al- 
lowed companies  to  take  a  chance.  That  allowed  them  to  write 
business  at  a  cheaper  rate. 

The  last  is  the  court  decisions  on  awards  which  are  retrospective- 
ly changing  the  size  and  the  nature  of  the  risk,  with  no  ability  to 
retroactively  charge  a  premium.  That  caused  a  great  of  problems 
for  the  industry. 

Now  what  we  are  trjdng  to  do  in  Illinois  is  see  how  extreme  have 
been  the  price  increases  and  what  risks  are  affected.  In  some  cases 
we  are  finding  discounts  of  75  or  80  percent  off  of  the  suggested 
rate  by  the  industry  organizations.  There  is  such  a  large  discount, 
you  can  understand  that  100  percent-— even  a  couple  of  hunared 


their  parent  were  adequate. 
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percent  increases— does  not  get  them  up  to  the  level  that  was  os- 
tensibly the  correct  rate. 

Now  that  does  not  help  the  guy  whose  rates  have  gone  up  100 
percent,  and  I  am  not  trying  to  excuse  the  industry  practice  in 
trjpng  to  raise  the  rates  in  1  year  to  make  up  for  their  shortfall  in 
prices  that  have  been  falling  down  for  several  years.  But  at  least,  it 
is  a  more  understandable  thought  when  you  see  the  rates  increase 
as  to  whether  they  are  at  the  correct  level  now. 

In  some  ways  the  industry  has  tried  to  address  the  pricing  prob- 
lem created  by  the  long-term  nature  by  changing  the  policy,  a  new 
form.  The  so^ed  Insurance  Services  Office,  ISO  claims-made 
form.  The  policy  will  allow  a  company  to  close  its  books  on  busi- 
ness quicker,  and  hopefully  adjust  the  rates  in  a  speedier,  and 
hopeftilly  more  gradual  basis. 

Now  there  were,  in  many  eyes,  a  lot  of  problems  with  the  origi- 
nal form  that  came  out  from  the  insurance  industry.  And  the  com- 
missioners worked  together,  both  with  the  buyers  and  the  brokers, 
and  forced  the  Insurance  Services  Office  to  change  the  form  in  a 
great  manner  just  to  get  the  necessary  approvals. 

Now  this  year  in  Illinois  we  are  trying  to  address  the  problems 
we  have  already  seen.  Some  of  the  problems  deal  with  how  the  in- 
dustry acts  with  its  policyholders.  We  are  going  to  have  a  bill  to 
extend  the  period  of  time  they  have  got  to  give  notice  of  non- 
renewal. 

We  are  going  to  have  a  bill  that  mandates  that  they  get  the 
claims  information  in  a  speedier  manner,  so  a  policyholder  who 
finds  out  he  needs  to  go  out  and  shop  for  the  market  has  the  infor- 
mation he  needs  to  shop  the  market  in  a  timely  manner. 

We  are  also  going  to  be  trying  to  address  rates.  But  we  are  not 
exactly  sure  how  to  do  it.  It  is  a  very  complex  problem  in  terms  of 
allowing  the  policyholder  at  least  some  advance  notice  on  when  his 
rate  is  going  to  change  upward  in  a  great  extreme. 

At  the  same  time,  we  are  going  to  try  and  address  the  other  side 
of  the  problem,  which  is  tort  reform.  It  is  one  area  that  legislative- 
ly can  add  more  stability  in  terms  of  trying  to  determine  rates. 

In  summary,  we  are  aware  of  the  problems  that  are  out  there. 
We  have  instituted  or  are  in  the  process  of  instituting  action  to  ad- 
dress the  problems.  Now  many  of  the  actions  are  portable  to  other 
States,  and  they  will  move.  Other  actions  will  deal  with  particular 
problen^  in  a  particular  State. 

In  Illinois,  if  we  see  someone  else  who  comes  up  with  a  good  idea, 
we  will  steal  it.  We  will  use  it  in  Illinois.  And  in  that  way,  I  think 
the  system  is  going  to  work  for  us. 

Thank  you. 

[The  prepared  statement  of  Mr.  Washburn  follows:] 
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STATEMENT  OF  JOHN  E.  WASHBURN 
DIRECTOR  OF  INSURANCE  OF  THE  STATE  OF  ILLINOIS 

Chairman  Florio  and  members. 

Thank  you  for  inviting  me  to  testify  today  on  what  I  see  in 
Illinois  occurring  in  the  current  insurance  marketplace.  I 
will  direct  my  remarks  to  liability  insurance  as  this  is  the  area 
of  greatest  price  increase  and  availability  problems. 

The  fact  that  the  casualty  insurance  underwriters  were  underpricing 
their  product  is  shown  in  their  actions  and  reflected  in  the  reports 
they  must  send  to  insurance  regulators.     Indeed,  several  large 
conglomerates  have  had  to  send  substantial,  additional  funds  to 
their  insurance  sabsidiaries  to  restore  viability.    On  some 
occasions,  there  was  no  parent  or  the  parent  was  unable  or  unwilling 
to  send  additional  funds  and  the  coinpanies  have  had  to  close  their 
doors  and  c^ase  the  business  of  insurance. 

The  belated  response  of  the  insurance  indxjstry  to  the  situations 
has  caused  problems  in  Illinois  in  much  the  same  way  it  has  caused 
problems  in  other  states.    We  have  had  large  price  increases, 
mid- term  carcellations  and  a  rash  of  complaints  of  not  being  able 
to  find  coverage  at  any  price. 

We  in  Illinois  have  attacked  these  in  a  series  of  ways.  Mid-term 
cancellations  allowed  an  insurer  to  take  chances  on  types  and 
prices  of  insurance  it  would  provide  an  insured.    If  they  found 
the  situation  to  be  different  than  imagined,  the  insurer  could 
then  cancel  the  policy  mid-term     This  worked  for  many  years  until 
last  year  when  some  insurers  abused  this  flexibility      So.  in 
Illinois  we  have  passed  a  law  prohibiting  mid- term  cancellations 
except  for  specified  reasons 
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We  are  attacking  the  availability  problem  through  a  market 
assistance  program.     Some  of  the  availability  problems  are 
due  to  the  fact  that  the  agent  or  broker  may  not  be  affiliaued 
with  or  knowledgecble  about  a  company  that  insures  that  particular 
type  risk.    There  are  no  agents/brokers  affiliated  with  all  350 
companies  vnriting  commercial  liability  insurance  in  Illinois 
This  market  assistance  program  will  assist  the  agent/broker  to 
find  a  writer  for  a  risk  he  cannot  find  on  his  own.    There  is  also 
an  incentive  for  the  participating  companies  to  help  provide 
coverage  for  they  know  that  they  may  be  faced  with  an  involuntary 
market  mechanism  if  there  are  particular  types  of  risks  that  cannot 
be  written.     Indeed,  one  of  the  advantages  of  this  mechanism  should 
be  a  clear  recognition  of  what  types  are  truly  uninsurable.  These 
uninsurable  risks  may  vary  from  state  to  state  depending  on  the 
legal  framework  under  which  they  operate  or  the  uniqxieness  of  the 
state.     For  example,  in  Illinois  we  have  in  place  a  special  program 
for  mine  subsidence      a  product  not  needed  in  most  states. 

The  pricing  is  a  more  difficult  problem  in  Illinois.     In  Illinois 
we  have  long  held  the  belief  that  with  many  sellers  and  no  dominant 
writer,  open  competition  was  the  best  determinant  of  the  price. 
This  worked  very  well  in  the  last  several  years  with  large  scale 
discounting  off  the  rates  advised  by  indtiStry  rating  organizations. 
However,  last  year  rates  increased  dramatically,  in  some  cases 
astronomically.    This  happened    again  because  companies  were  losing 
a  great  deal  of  money.    Why  companies  were  losing  money  is  due  to 
a  variety  of  factors  including: 

0  Cash  flow  underwriting  whereby  the  company  assumes  it  will 
make  up  underwriting  losses  with  investment  income. 

0    Stiff  competition  forced  companies  to  reduc^  rates  to 
maintain  market  share. 

o  Commercial  liability  insurance  is  difficult  to  price  given 
the  long  time  between  the  sale  of  insurance  and  payment  of 
claims . 


549 


o    Availability  of  cheap  reinsurance  in  early  1980 's  that 
disappeared    in  1985. 

o    Court  decisions  and  awards  which  were  retrospectively 
changing  the  nature  or  size  of  the  risk  with  no  ability 
to  retroactively  change  the  rate  charged. 

What  we  are  trying  to  do  in  Illinois  is  to  see  how  extreme  has 
been  the  price  increase  and  what  risks  are  affected.    In  some 
cases,  we  are  finding  discounts  of  75%  to  80%  off  the  suggested 
rate.    With  such  a  large  discount  a  several  hundred  percent 
increase  can  better  be  understood. 

One  of  the  ways  the  industry  is  trying  to  address  the  pricing 
problem  created  by  the  long-term  nature  of  the  coverage  is  by 
going  to  a  new  form.  This  is  known  in  the  insurance  business 
as  the  ISO  claims-made  commercial  general  liability  policy. 

This  policy  will  allow  a  company  to  close  its  books  on  the  business 
quicker  and  thus  adjust  the  price  on  a  speedier  and  hopefully 
more  gradual  basis.     Thexp  were,  in  the  estimation  of  the 
Commissioners,  a  great  many  problems  with  the  original  policy. 
Illinois  took  the  lead  in  forming  a  group  of  Conmissi oners  to 
address  these  p'^oblems  with  the  ISO.    The  ISO  has  significantly 
changed  the  policy  from  its  original  submission  in  order  to  gain 
the  necessary  approvals. 

In  summary,  we  are  aware       the  problems.    We  have  instituted,  or 
are  in  the  process  of  iastituting  action  to  address  the  problems. 
Many  of  these  actions  are  portable  to  other  states  and  in  that  way 
we  are  helping  each  other      Other  actions  will  deal  with  problems 
peculiar  to  a  particular  state,  either  in  terms  of  unique 
cnaracterlstics  or  legal  framework.    Each  state  then  has  the 
ability  to  use  the  best  of  otfier  states  or  develop  new  ways  to 
address  the  problem      This  system  shows  the  wisdom  of  oui  federal 
structure  and  allows  us  to  truly  be  laboratories  of  democracy. 
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Mr.  Flobio.  Thank  you  very  much. 

Mr.  MuHL.  Mr.  Chairman,  if  we  may,  the  commissioner  from 
Texas,  Lyndon  Olson,  would  like  to  present  some  opening  remarks. 
Mr.  Florio.  Sure. 

STATEMENT  OF  LYNDON  L.  OLSON,  JR 

Mr.  Olson.  Mr.  Chairman,  I  think  you  have  before  you  my  re- 
marks. And  if  you  do  not  mind,  I  would  like  to  be  a  little  less 
formal.  I  probably  will  not  take  but  about  5  minutes. 

But  were  I  sitting  where  you  sit,  frankly,  there  is  nothing  sacro- 
sanct about  McCarron-Ferguson.  I  think  there  is  relative  to  State 
regulation.  But  if  it  does  not  work,  if  r^ulation  is  not  tough  and  it 
is  not  effective,  and  it  ceases  to  work,  then  I  think  that  not  only 
should  you,  but  you  are  compelled  to  properly  have  oversight. 

And  because  of  that,  I  would  like  to  tell  you  just  briefly  about 
Texas.  And  then  about,  in  my  judgment,  if  I  were  assessing  State 
r^^ators,  I  would  want  to  know  about  their  ability  to  assess  what 
the  problem  is.  To  see  if  that  is  part  and  parcel,  an  intelligent  way 
to  r^fulate  this  massive  fiber  of  conunerce. 

Also  today,  I  will  be  addressing  my  remarks  to  liability  insur- 
ance. 

Texas  has  a  three-member  board.  It  is  the  only  State  in  the  coun- 
try with  three  full-time  members.  We  have  about  850  people  that 
do  nothing  but  r^^ulate  the  insurance  industry  with  roughly 
around  a  $35  million  budget. 

I  will  say  to  you  that,  in  my  judgment,  we  are  seeing — we  are 
going  into  the  ninth  cycle  of  what  we  are  perceiving  as— and  there 
are  two  or  three  forces  that  are  collidir*g  with  each  other.  One  is 
the  normal  insurance  economic  cyc^e.  Insurers  do  what  they  have 
done  so  well  for  the  last  100  years,  and  that  is  compete  themselves 
into  the  ground. 

They  have  been— insurers  have  been  irresponsible.  They  have 
been  undisciplined.  They  have  been— they  have  entered  into  mas- 
sive cash-flow  underwriting.  I  operate  off  of  the  axiom  that  their 
greed  will  always  overcome  their  fear.  And  it  has,  in  fact,  hap- 
pened again. 

This  cycle  has  been  exacerbated,  in  my  judgment,  by  two  or 
three  things.  First,  I  was  in  the  legislature  in  the  mid-1970's  when 
we  dealt  with— in  Texas— when  we  dealt  with  the  physicians,  and  a 
little  bit  with  products  liability  toward  the  late  1970's. 

Everyone  was  convinced  that  the  insurance  industry  was  ripping 
them  off.  And  the  business  community,  especially  the  larger  corpo- 
rations that  had  the  financial  ability  and  the  capitalization,  began 
to  do  things  with  Treasury.  A  couple  of  IRS  opinion  letters  w3re 
issued  and  we  saw  a  great  migration  offshore  to  the  Grand  Cay- 
mans, Bermuda,  the  Marshall  Islands,  the  Isle  of  Sark,  mailboxes 
on  little  bitty  bays  and  estuaries,  and  massive  drains  from  the 
normal  rate  regulated  or  regulatory  mechanism  in  this  country. 

Because  of  the  Treasury  letters  and  the  IRS  opinion  letters, 
there  were  certain  tax  benefits  for  mfigor  insurers  to  self-insure,  or 
to  form  captives,  as  they  have  become  known.  I  will  submit  to  you 
today  that  that  phenomenon  has  greatly  past,  and  generally  only 
the  responsible  ones  that  are  well  capitalized  are  left. 
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And  it  is  very  important  what  you  keep  in  mind  that  migration 
to  the  offshore  captives  did  because  what  it  did  ^as,  it  created  a 
new  capacity  of  reinsurance,  the  ability  to  assume  risk  in  these 
very  volatile,  very  highly  exposed  lines  of  insurance.  We  have  the 
traditional  international  reinsurance  market,  and  then  we  have 
the  offshore  captives. 

And  they  formed  essentially,  what  we  refer  to  in  the  reinsurer's 
world  as  new  entrants  into  the  marketplace,  not  tested,  not  timely 
proven,  but  again,  providing  more  capacity,  more  ability  to  cede 
risk,  or  to  place  risk,  or  to  ensure  insurers  against  themselves,  and 
to  retrocede  risk. 

Then  along  about  1980  we  saw  20  percent  interest  rates,  15  per- 
cent—between lb  and  20  percent  interest  rates  for  about  2  or  3 
years  which  in  turn  became  massive  embedded  yields. 

And  that  National  Association  of  Insurance  Commissioners — 
Texas,  I  will  only  speak  for— I  suspect  that  we  probably— we  are  a 
highly,  highly  rate  regulated  State.  Probably  the  most  rate  regulat- 
ed State  in  the  country.  We  began  to  treat  investment  income  di- 
rectly into  the  rate  base.  Even  today,  we  treat  investment  income 
directly  in  the  rate  base,  whether  we  promulgate  the  rates,  or 
whether  they  are  simply  fUed  with  us. 

That  new  capacity  and  those  high  interest  rates  with  those  off- 
shore captives,  and  then  a  phenomenon  that  began  to  grow.  And 
that  was,  in  the  mid-1970's  we  saw  doctors,  generally  health  care 
providers,  in  trouble.  And  the  hospitals  and  the  doctors  got  in  the 
business  of  insiu^ance  because  they  were  conxdnced  that  they  could 
do  it  better  than  anybody  else.  I  voted  for  those  bills,  I  might  add— 
insure  themselves. 

Today,  around  the  country  those  people  are  the  first  ones  that 
will  tell  you  they  have  enjoyed  just  about  as  much  of  this  as  they 
can  stand,  because  they  are  in  the  insurance  business.  And  they 
cannot  find  reinsurance  capacity.  And  they  come  before  my  agency 
and  testify  for  rate  increases,  the  associations,  that  is. 

What  we  are  seeing  today,  what  you  are  seeing  today,  we  have 
been  seeing  for  about  IVz  years.  Politically,  I  know  that  your  doors 
ere  being  hammered  up  one  side  and  down  the  other;  ours  are  too. 

There  are  certain  notions  in  our  culture  where  you  have  got,  one, 
the  economic  cycle  of  the  insurer.  And  then  you  have  the  notion  of 
entitlement,  that  for  lack  of  a  better  term  is  what  I  call  it.  That 
has  somehow  moved  into  our  system  of  jurisprudence.  This  notion 
of  entitlement,  I  think,  has  begun  to  manifest  itself  in  a  lot  of  dif- 
ferent ways,  and  it  probably— probably,  basically  through  the  court 
system. 

I  am  not  going  to  get  too  much  into  that,  Mr  Chairman  and 
members,  unless  you  want  me  to  later  on. 

It  is,  in  our  country  nationwide,  I  think— I  know  in  our  State— 
our  State  legislature  dealt  with  the  issue  of  DWI,  with  alcoholism. 
Properly  so,  it  is  a  legitimate  and  compelling  interest  of  a  body 
politic  to  deal  with  fundamental  social  issues. 

Correspondingly,  with  that  education  came  some  uncertainty  in 
the  system  relative  to  litigiousness,  relative  to  unpredictability. 
And  correspondingly,  the  insurer  began  to  see  pretty— I  would  say 
fairly  large  amounts  of  litigation  relative  to  liquor  liability. 
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We  dealt  with  the  social  problem.  We  have  a  corresponding  eco- 
nomic concern. 

Child  care.  Thank  goodness  in  this  country  we  socially,  through 
our  media  and  through  education  have  dealt  with  the  issue  of  child 
molestation,  child  sexual  molestation,  familial  sexual  molestation. 
But  it  has  correspondingly  moved  into  the  area  of  the  day  care 
area,  where  there  is  such  a  consciousness  about  that. 

So  we  have  dealt  with  one  social  problem,  but  correspondingly 
we  have  had  a  response. 

Look  at  the  banks  and  savings  and  loans.  I  am  on  a  bank  board. 
If  anybody  at  the  corporate  level  sits  on  any  board,  you  are  finding 
trouble  getting  D&O  coverage. 

Mr.  SiKORSKi.  About  day  care,  it  is  my  understanding  there  has 
never  been  a  claim  filed. 

Mr.  Olson.  There  have  been  claims  filed. 

Mr.  SiKORSKi.  Where?  On  sexual  abuse  in  a  day  care  center. 

Mr.  OiitoN.  I  am  not— I  cannot  give  you  a  specific  right  now, 
but— and  let  me  hasten  to  add,  I  think  tL^*  point  that  you  are 
making  is  well  taken.  And  that  is,  where  are  the  claims  that  have 
been  filed?  And  I  think  that— and  as  I  finish  my  testimony— I  will 
point  out  a  fact  that  the  reinsurance  mechanism  essentially  is  driv- 
ing this. 

Mr.  SiKORSKi.  A  recent  survey  of  the  International  Association  of 
Education  of  Young  Children  found  that  9  out  of  10  child  care  pro- 
grams surveved  had  never  had  a  claim  on  their  liability  policy.  Of 
those  with  claims,  75  percent  reported  claims  under  $500,  and  none 
were  child  abuse  all^atioiis. 

Mr.  Washburn.  But  the  exposure  is  there. 

Mr.  Floric  Why  don't  we  permit  the  witnesses  to  finish  and 
then  we  will  go  in-depth  on  some  of  these  points? 
Mr.  SiKORSKi.  I  thank  the  chairman. 

Mr.  Olson.  And,  Mr.  Chairman,  I  will  certainly  be  happy  to  re- 
spond. There  are  some  specifics  in  Texas  that  were  testified  to  last 
week  and  I  can  get  those  for  you. 

You  begin  to  see  banks,  savings  and  loans,  restaurants,  long  haul 
truckers,  environmental  pollution  liability  coverage,  the  lack  there- 
of. And  then  you  begin  to  see  different  courts  doing  different  kinds 
of  thmgs.  And  resultant  of  that  is  that  you  have  got  a  degree  of 
unpredictability. 

The  international  reinsurance  market  is  saying  that— and  the  in- 
surers will  say,  our  rates  are  not  adequate.  That  is  not  the  regula- 
tors problem.  The  rates  are  inadequate  because  they  competed 
themselves  into  the  ground. 

It  is  not  the  matter  of  us  not  giving  them  adequate  rates.  W^e  are 
having  to  raise  rates— at  least,  in  Texas  we  are— and  properly  so, 
for  solvency  reasons.  But  the  reinsurer  did  the  same  thing  that  the 
primary  insurer,  and  the  retrocessioneer  did  the  same  thing  that 
the  reinsurer  did.  And  that  was  that  ihey  assumed  the  risk  for  the 
cfcjh  flow  for  the  high  interest  rates.  As  interest  rates  b^an  to 
come  down,  embedded  yields  began  to  fall  off,  the  chickens  came 
home  to  roost,  and  the  reinsurers  said,  wt  are  out  of  the  business. 

I  have  been  to,  in  the  last  year  and-a-half,  I  have  been  to  Tokyo, 
I  have  beon  to  Russia,  I  have  been  to  China.  I  have  met  with  all 
the  reinsurance  folks.  Every  2  weeks  I  am  in  touch  with  about 
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seven  syndicates  in  the  London  market,  both  in  Lloyd's  and  in  the 
London  market. 

I  have  been  to  the  Phihppines  within  the  last  4  months  meeting 
under  the  auspices  of  the  United  Nations  Conference  on  Trade  and 
Etevelopment,  meeting  with  the  Asian  third  world  developing  coun- 
tries relative  to  reinsurance. 

I  just  got  back  from  Israel  last  week.  And  I  started  to  bring  with 
me  today,  on  the  front  pag^*  of  the  economic  news  of  the  Jerusalem 
Post  a  week  ago  Friday,  the  headline  was,  reinsurers  withdraw 
from  Israeli  market. 

It  is  an  international  problem.  And  if  I  had  to  tell  you,  Mr. 
Chairman,  the  one  driving  force  is  the  irresponsibility,  the  undisci- 
plined attitude  that  the  underwriters  have  taken  through  their 
cash  flow  underwriting,  their  greed  overcoming  their  fear.  I  think 
now  their  fear  has  taken  hold,  and  the  primary  mover  today,  I 
would  submit  to  you  is  the  international  reinsurance  market. 

I  am  sure  that  you  will  probably  want  to  follow  up  with  specific 
questions  relative  to  it. 

[The  prepared  statement  of  Mr.  Olson  follows:) 


cr  r'  o 
O,)0 


554 


TESTIMONY 


LYNDON  L.  OL'iON,  JR.,  CHAIRMAN, 
TEXAS  STATE  BOARD  OF  INSURANCE 


It  Is  an  honor  to  appear  before  ypj  today. 

I  am  most  pleased  to  join  my  colleagues  —Jo  Drlscoll  of  Oregon,  Ed 
Muhl  of  Maryland  and  Bill  Gunter  of  Flor1da--1n  discussing  with  you  some 
very  serious  problems  In  the  area  of  liability  Insurance. 

These  are  problems  with  which  I  have  become  all-too-famll lar  In  our 
state— and  which  I  have  spoken  about  and  written  about  at  great  ^ength 
during  the  last  several  months. 

A  crisis  atmosphere  surrounds  the  Insurance  Industry  today. 

The  Industry's  cries  of  pain  have  been  heard  throughout  this 
country.    Companies  have  gone  out  of  business,  and  others  are  on  the 
brink. 

Consumers  are  hurting,  too.  They  are  hurting  bad,  and  they  have 
let  us  who  regulate  the  Industry  know  about  it  In  no  uncertain  terms. 

All  of  this,  of  course.  Is  not  altogether  unfamiliar  In  a  cyclical 
buslnesS'tiTOwn  for  its  periodic  up's  and  down's. 

There  Is  good  news  and  bad  news  to  bring  you  today. 

The  good  news  Is  that  the  crisis  appears  to  be  easing  In  some 
respects. 
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The  bad  news  Is,  that  for  some,  It  may  get  worse  before  it  gets 
better,  and  sweeping  changes  are  going  to  be  required  in  the  interest  of 
economic  stability  for  this  nation. 

The  insurance  industry's  problems  mirror  deep-seated  and  alarming 
facts  about  our  society  and  our  culture  at  large. 

Most  of  these  problems  concern  the  property/casualty  field-and 
particularly  commercial  property  and  general  liability  lines  of  insur- 
ance. 

Business  and  professional  people  all  over  America  know  this  scenario 
very  well ,  indeed: 

--Many  are  faced  with  200  per  cent,  300  per  cent,  even  1,000 
percent  jumps  in  premiums  for  less  coverage  than  they  had  last  year. 

—Others  have  seen  coverage  in  "risky"  lines  of  liability  cancelled 
at  mid-term,  or  they  have  been  denied  renewals  on  short  notice. 

Key  problem  areas,  where  prices  have  soared  out  of  sight,  or  the 
market  has  constricted  sharply  include: 

Coirroercia"!  multi -peril  property  Insurance  (apartments,  office 
buildings,  townhouses),  environmental  liability  (toxic  waste,  etc.;, 
directors  and  officers  financial  liability,  municipal  liability,  child 
care  center  liability,  medical  malpractice  liability  and  products 
liability. 

Worlrers'  compensation  is  also  a  disaster  area,  and  attorneys, 
accountants,  architects,  even  ministers,  have  joined  the  doctors  in 
lamenting  the  cost  of  their  professional  liability  coverage. 

The  property/casualty  industry  is  reacting  to  an  unbroken  string  of 
underwriting  losses  dating  back  to  1979. 
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The  climax  came  last  year,  when  the  Industry's  losses  from  the 
business  of  writing  Insurance  policies  plurrweted  to  a  record  $?L3 
billion.    Even  with  Investment  Income,  pretax  operating  Income  was  a 
negative  $3.8  billion.    Net  Income  after  tax  was  less  than  $1.5  billion. 

We  are  seeing  a  sharp  Increase  In  Insurance  lompany  failures.  Our 
list  of  companies  In  receivership  In  Texas  has  lenv,thened  to  about  75, 
and  others  are  on  the  brink. 

National  Association  of  Insurance  Cownlss loners  examiner  teams 
Identify  more  than  200  life  companies  and  as  many  property/casualty 
companies  as  "In  need  of  Immediate  regulatory  attention."   that  means 
they  flunked  four  or  more  test  criteria  and  are  in  danger  of  becoming 
Insolvent.    And  nearly  350  others  are  borderline  and  need  to  mend  their 
ways. 

Insolvencies  get  very  big  very  fast.    Regulators  must  move  faster 
and  more  firmly,  and  their  tools  must  be  equal  to  an  age  of  massive 
computerization.    Examiners  with  No.  2  pencils  and  green  eyeshades  can 
no  longer  keep  up  with  Industry  development--1n  Insurance,  banking  or 
other  modern  financial  Institutions. 

The  Insurance  Industry  historically  operates  In  a  boom-bust  cycle. 

That  is  a  demonstrable  fact. 

The  cycle  Is,  'n  p2«^t,  a  symptom  of  irresponsibility  and  lack  of 
dlsclpl^."  It  1s»  In  large  part,  the  result  of  sheer  greed.  Recovery 
from  the  bust  end  of  the  cycle--and  that's  where  the  Industry  Is  today- - 
begins  when  fear  overcomes  greed. 

In  boom  times,  companies  compete  themselves  Into  the  ground. 

So  It  was  In  the  expansively-prosperous  70' s. 
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Insurance  canpanles  eagerly  priced  their  pro'^ucts  at  bargain 
basement  levels  to  attract  more  money  for  investments. 

As  long  as  interest  rates  were  soaring,  cash-flow  underwriting 
prevailed.  There  was  a  helter-skelter  race  for  premiums  and  market 
share. 

Then,  as  we  all  know,  interest  rates  faltered  and  dipped.  Last 
year,  for  the  first  time  since  the  current  cycle  began,  the  investment 
income  of  insurers  did  not  overcome  the  underwriting  losses. 

Now,  we  see  the  industry— trying  to  extricate  itself  from  its 
predicament— again  hiking  its  prices  and,  where  it  can,  getting  rid  of 
marginal  business  any-which-way. 

Historically,  the  nation  has  seen  these  scenes  played  out  for  a 
hundred  years— with  varying  degrees  of  seventy. 

Today's  trauma  for  Insurers  has  been  exacerbated  by  several  factors. 

—The  phenomena  of  the  late  70's  and  80*s  included  new  forces; 
massive  environmental  disasters  (such  as  escaping  toxic  wastes),  previ- 
ously little  known  Industrial  diseases  (like  asbestosis,  silicosis  and 
others)  and  rampart  child  abuse. 

—Concurrently,  and  inescapably  related,  the  litigation  explosion 
developed  and  intensified.    People  began  suing  each  other  over  every 
conceivable  kind  of  injury  or  wrong. 

They-sned  for  medical  malpractice,  product  failure  or  imperfection, 
job  injuries  or  Illnesses  that  did  not  develop  for  a  dicade  or  more 
after  accident  or  exposure,  hair  dryers  that  singed  as  well  Jried, 
autos  that  burned  on  rear  end  collision. 
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—As  plaintiffs  won  on  more  and  more  liability  issues,  judges  and 
juries  became  'ncraaslngly  generous  with  awards.  Mult1>m1111on  dollar 
verdicts  became  comnonplace. 

--All  of  this  contributed  to  another  complication  of  global  propor- 
clons— a  crisis  of  capacity  In  reinsurance. 

Reinsurance  has  been  cor.pared  with  bookies  laying  off  their  bets 
It  Is  a  form  of  Insurance  for  Insurance  companies— a  mechanism  for 
spreading  rISK  more  widely  by  enabling  one  Insurance  company  to  assume 
part  of  a  major  obligation  written  by  another. 

Few  understand  reinsurance.  Without  It,  the  Insurance  business,  as 
we  know  It,  could  nou  opc**it3. 

Primary  Insurf 's  retain  only  a  small  portion  of  major  risks*-- say  20 
per  cent— and  reinsure  the  remaining      oer  cent  In  the  Irtematlonal 
market  for  a  premium.    Reinsurers,  In  tUrn,  keep  perhaps  40  per  cent  and 
"retrocede"  the  rest  at  lesser  premium  to  other  r^ilnsurers  and  Investors. 

Sixty-five  per  cent  of  the  reinsurance  In  t  .s  country  Is  c'talned 
from  the  London  market. 

Lloyd's  of  london  Chairman  Peter  Miller  has  warned  repeatedly 
during  recent  months  that  world  reinsurance  markets  are  Increasingly 
wary  of  business  bearing  a  "made  In  America"  label. 

Insurance  companies  ^.td  their  reinsurers  are  In  tl<e  dark  as  to  how 
our  courts  will  Interpret  policy  wording.    Therefore,  says  Mr.  Miller, 
they  are"xrrrable  to  project  with  any  certainty  just  what  they  are  accept- 
ing liability  for. 

THERl      widespread  concern  with  lack  of  limits  to  liability  and 
excessive  awards  by  jiMes.    A  ^rive  for  major  reform  of  tort  laws 
dealing  with  injuries  or  wronqs  to  individuals  1s  being  irouneJ. 
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Serious  efforts  are  underway  at  state  and  federal  levels  to  place  limits 
on  liability. 

Meanwhile,  reinsurers  are  saying  tnis  to  us,  quite  bluntly: 

"Unless  changes  are  made,  we  don't  want  your  business  anymore.  We 
don't  know  what  your  rules  are." 

And  they  are  talking  about  taking  their  investment  to  other  coun- 
tries, like  Japan,  where  risk  Is  mor^  predictable. 

The  significance  of  this,  of  course,  is  that,  where  reinsurance  is 
not  available.  Insurance  companies  simply  cannot  afford  to  accept  the 
largest  and  riskiest  of  risks. 

Who  can,  single-handedly.  Insure  a  Bopal ,  a  Love  Canal,  toxic 
waste,  a  nuclear  explosion? 

I  am  an  insurance  regulator— not  a  social  architect...!  am  no 
longer  a  legislator,  although  I  once  was  a  part  of  that  process  and 
still  have  a  deep  empathy  for  it. 

It  is  not  my  business  to  take  the  plaintiffs'  bar  to  task  or  to 
take  up  arms  with  the  tort  system  reformers. 

As  a  citizen,  however,  I  cannot  ignore  the  impact  on  the  nation's 
econony  of  spectacular  Increases  in  punitive,  non-economic,  non-injury 
related  damages. 

As  both  an  insurance  regulator  and  a  citizen,  I  must  take  notice  of 
the  facrmt  Insurance  companies,  partly  due  to  an  unpredictable 
judiciary,  are  now  refusing  to  provide  financial  protection  for  certain 
types  of  business. 


560 


Some,  caiight  In  the  dnenma  of  avalla'jility  vs.  affordabf Ifty  of 
insurance,  have  turned  to  self-Insurance,  but  with  varying  degrees  of 
satisfaction— and  adequacy.    The  risk  for  smaller  firms  is  high. 

Captives,  mechanisms  formed  by  firms  to  meet  their  own  insurance 
needs,  are  risky,  too,  and  have  brought  losses  to  many  companies  that 
experlniented  with  them  In  the  VO's. 

A  variety  of  "rescue"  proposals  have  been  proposed  In  tne  states, 
where  Insurance  regulatory  authority  rests. 

—Voluntary  market  assistance  programs  have  been  proposed  In  New 
Hampshire,  Pennsylvania  and  Illinois  to  Increase  the  availability  of 
coverage  for  commercial  risks. 

—In  Illinois,  Gov.  James  Thompson  has  signed  legislation  prohibit- 
ing arbitrary  or  unilateral  cancellation  of  casualty  Insurance  (with 
certain  exceptions). 

— Comnlssloner  Evans  In  Georgia  has  Issued  a  directive  requestino 
conmercial  lines  Insurers  to  give  policyholders  60  days  notice  of 
nn-renewals  or  renewals  contingent  on  steep  premium  Increases. 

—In  Ohio,  Gov.  Richard  Celeste  approved  an  emergency  reoulation 
prohibiting  cancellation  of  certain  types  of  policies. 

—In  New  Jersey,  Gov.  Thomas  Keen  Issued  a  90-day  order  requiring 
insurance  department  approval  before  companies  could  cancel  liability 
policies  for  municipalities,  schools  and  businesses;  and  the  state's 
superioFToTirt  of  appeals  rejected  the  instiiance  industry's  plea  to 
revoke  the  order.    It  has  now  expired,  but  I  understand  a  permanent 
regulation  restricting  cancellations  is  contemplated. 

In  such  times,  there  are  always  those  who  would  turn  to  the  federal 
government  for  t****  answers--for  new  regulation. 
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I  am  not  among  them.    At  this  point,  I  see  no  need  for  federal 
intervention. 

Federal  regulation  has  merely  complicated  problems  in  other  areas 
of  business.    It  has  not  prevented  106  commercial  banks  from  failing 
this  year.    In  banking,  obviously,  federal  supervision  has  been  no 
guarantee  of  solvency  for  the  smallest  or  the  largest  institutions. 

The  states  continue  to  believe  that  regulation  is  best  when  it  is 
closest  to  the  people. 

State  regulators  of  insurance,  however,  are  constantly  assessing 
ways  to  improve  their  operations  and  to  provide  greater  safeguards. 

On  the  other  hand,  the  federal  government  is  responsible  for 
determing  if  we  are  discharging  our  duties  adequately. 

In  our  culture,  we  have  attempted  to  insure  ourselves  against  every 
peril  known  to  man. 

Because  insurance  is  identified  with  human  needs  and  the  quality  of 
life,  consumers  and  the  framers  of  public  policy  have  looked  to  it 
increasingly  for  solutions  to  society's  major  ills.    In  a  sense,  the 
insurer  has  come  to  be  expected  to  pay  for  the  social  conscience  of  a 
nation. 

At  ti  «s,  certainly,  insurance  has  been  called  on  to  perform 
functions  no  longer  consistent  with  the  pure  private  enterprise 
approach— to  provide  services  which  even  violate  sound  business  princi- 
ples    ~~  " 

This  phenomenon  is  reflective  of  a  broader  pattern  in  our  culture. 

For  two  decades,  we  have  been  witnessing  a  social  development 
referred  to  by  «^ome  as  the  "psychology  of  entitlement."   That  notion  is 
baued  on  a  concept  of  a  world  in  which  everyone  is  enMtlej  to  good 
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housing,  good  diet,  and  good  jobs,  good  pay,  good  health  care,  good 
pension  benefits— all  as  a  matter  of  right,  and  without  regard  to 
ability  to  pay. 

Today,  people  are  beginning  to  realize  the  cookie  jar  is  not 
bottomless. 

In  spite  of  the  theory  of  "entitlement,"  we  do  not  live  in  a  risk 
free  world,  and  we  never  will. 

"Until  the  day  when  our  institutions  can  be  trusted  to  serve  us  as 
fiduciaries  and  when  we  can  be  educated  to  understand  the  limitations  of 
the  world  we  have  constructed,  litigation  will  remain  the  hallmark  of  a 
free  and  just  society,"  wrote  Jethro  Liebcrman  in  his  book  The  litjgious 
Society. 

Victims  of  negligence,  suffering,  tragic  experiences  deserve 
economic  recompense.    Litigation  must  always  be  relied  on  to  resolve 
difference  between  parties.    But  the  system  must  not  lose  its  sense  of 
reasonableness.    And  litigation  must  not  be  permitted  to  have  an  adverse 
impact  on  society. 

There  are  signs  of  a  let-up  in  the  property/casualty  insurance 

crisis. 

— Th'  industry  has  raised  $"  billion  in  rew  capital  this  year,  and 
its  stoc<  prices  have  jumped  22  per  cent  since  mid-1984,  compared  to  a 
10  per  cent  rise  in  the  Dow  Jones  industrial  index. 

— ffTgtrtr  rates  are  being  impleiiented  in  problem  lines,  and  there  is 
evidence  of  a  return  to  discipline  in  underwriting,  new  marketing 
concepts  and  practices  and  expense  control. 

—Insurers  are  rethinking  their  priorities— and  placing  the  busi- 
ness of  Insurance  ahead  of  investment. 

-Companies  wh^'ch  have  maintained  their  discipline  and  their  strong 
loss  res<»rves  remain  on  solid  ground. 

Hopefully,  ir  another  year  to  a  year  and  a  half,  the  market  will 
have  righted  itself  and  regained  its  strength.    But  some  types  of 
coverage  may  never  again  be  available— and  certaiffly  not  at  the  old 
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Mr.  Florio.  Thank  you  very  much. 

M.  MuHL.  Mr.  Chairman,  CJommissioner  Gunter  from  the  State 
of  Florida. 

STATEMENT  OF  WILLIAM  D.  GUNTER 

Mr.  Gunter.  Mr.  Chairman,  members  of  the  subcommittee, 
ladies  and  gentlemen.  Thank  you  for  the  opportunity  to  briefly  ad- 
dress this  body  on  issues  of  vital  concern  to  consumers  and  busi- 
ness people,  to  municipalities  and  nonprofit  agencies  across  this 
country. 

The  rising  cost  and  scarcity  of  commercial  property  and  liability 
insurance  threatens  the  survival  of  large  industry  and  main  street 
businesses  throughout  the  United  States.  The  causes  of  this  crisis 
include  recent  natural  disasters,  increasing  litigation,  and  higher 
jury  awards. 

As  you  recently  noted,  Mr.  Chairman,  insurance  officials  and 
State  regulators  have  frankly  admitted,  the  insurance  industry 
itself  is  in  large  part  responsible  for  the  current  crisis.  That  is  a 
view  I  share. 

You  have  also  mentioned  that  many  have  reservations  about  the 
ability  of  the  States  to  deal  with  this  crisis.  We  in  Florida  are 
keenly  aware  of  our  need  to  meet  this  challenge,  because  we  would 
prefer  to  keep  the  responsibility  of  the  regulation  of  the  business  of 
insurance  at  the  State  level.  And  I  strongly  feel  that  we  and  the 
other  States  can  discharge  that  duty  effectively  and  in  the  public 
interest. 

In  north  Florida,  in  Congressman  Don  Fuqua's  district  where  I 
grew  up,  it  used  to  be  said  about  medicine,  that  you  do  not  take 
any  medicine  until  you  have  tried  it  out  on  the  cat.  One  of  the  good 
things  about  State  regulation  of  insurance  is,  we  get  to  use  each 
other  as  the  cat  from  time  to  time. 

Florida,  as  you  know,  is  getting  ready  to  consider  a  very  serious 
regulatory  approach  m  our  legislative  process,  and  I  think  we  have 
a  good  chance  of  passing  it.  Perhaps  that  makes  us  the  cat  I  spoke 
of.  But  I  have  confidence  that  the  medicine  we  are  about  to  try  is 
very  good  for  what  ails  us. 

ThiB  crisis  has  occurred  repeatedly  in  the  past.  In  1976,  the  year 
I  was  first  elected  insi  'mce  commissioner,  insurance  costs  and 
availability  was  a  visible  national  issue.  In  succeeding  years  we  in 
Florida  were  able  to  successfully  address  problems  in  private  pas- 
senger automobile  and  workers  compensation  insurance. 

In  1981,  the  year  Congress  passed  the  Risk  Retention  Act,  allow- 
ing corporations  to  form  captive  insurers  or  group  insure  for  prod- 
uct liability  coverage,  my  staff  and  I  were  drawing  up  legislation  to 
deal  with  some  of  those  same  problems  in  commercial  liability  in- 
surance at  the  State  level. 

Our  effort  failed.  Conctrn  on  the  part  of  policyholders  was  low  at 
that  time  because  by  then  insurance  had  been  stable  and  cheap  for 
a  few  years. 

And  then  last  year,  of  course,  we  began  to  experience  rate  in- 
creases so  steep,  nonrenewals  and  cancellations  so  numerous  in 
many  .sectors  of  the  Florida  economy,  that  a  lot  of  Floridians 
became  concerned  for  the  economic  well-being  of  the  State.  Past  cx- 
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periences  did  not  prepare  us  for  the  scale  of  this  most  recent 
market  swing. 

In  order  to  learn  more  about  the  practical  effects  of  the  crisis, 
and  to  get  the  perspective  of  the  commercial  insurance  policyhold- 
er we  held  hearings  across  Florida,  and  asked  people  to  tell  us 
their  experiences. 

We  were  impressed  yy  three  trends  above  all.  The  sheer  size  of 
the  prcmiim  increases,  the  frequency  with  which  premiums  were 
raised  oi-  plicies  terminated,  virtually  without  notice,  and  the 
numbeis  oi  policyholders  with  little  or  no  losses  whose  insureuice 
was  canceled  or  who  had  to  pay  these  tremendous  increases. 

We  have  long  been  aware  of  the  irresponsible  practice  of  cash- 
flow underwriting.  But  we  now  see  even  more  harmful  and  irre- 
sponsible actions  by  the  industry  making  up  for  their  past  mis- 
takes. The  problem  is  deeper  than  just  industry  losses.  It  is  a  prob- 
lem )f  the  insurance  industry's  lack  of  commitment  to  fairness  and 
consideration  for  its  policyholders. 

Frankly,  I  am  concerned  that  commercial  insurer's  lack  of  sensi- 
tivity to  the  problems  of  the  insurance  buyer  may  well  cost  them 
their  credibility  with  the  public  for  years  to  come. 

In  drawing  up  legislation  to  deal  with  this  crisis  in  Florida,  we 
used  three  different  but  complementary  approaches,  in  rating,  con- 
sideration of  surcharges  and  credits,  notice  '•equirements  and  wind- 
fall profits,  we  took  a  strong  r^ulatory  appxoach. 

On  the  other  hand,  in  opening  up  self  insurance  and  group  insur- 
ance and  encouraging  risk  management  and  investment  in  '•einsur- 
ance  facilities,  we  took  a  derepulatory  or  incentive  approach. 

Finally,  to  create  an  underlying  safety  net  for  those  who  are 
mandated  to  carry  commercial  insurance  coverage  for  statutory  or 
practical  reasons,  we  called  for  a  joint  underwriting  association  to 
act  as  an  insurer  of  last  resort. 

Right  now  we  ai  e  taking  these  issues  directly  to  the  business  and 
professional  people  of  Florida.  I  think  you  will  agree,  it  is  normally 
pretty  hard  to  get  the  general  public  to  listen  to  insurance  prob- 
lems sitting  or  standing.  I  think  it  is  evidence  of  how  serioixs  these 
problems  have  become  that  people  are  filling  rooms  to  give  us  their 
message  and  to  hear  ours  all  over  the  State  of  Florida. 

A  minute  ago,  I  mentioned  the  provision  in  our  pending  legisla- 
tion to  stimulate  reinsurance.  We  have  sought  to  do  this  by  open- 
ing up  to  financial  institutions  the  right  to  invest  in  or  to  own  rein- 
surance companies. 

While  I  believe  we  in  the  State  can  do  much  to  stimulate  capital 
flow  to  this  area,  there  is  a  role  which  only  the  Federal  Govern- 
ment can  play.  In  effect,  to  water  the  roots  of  the  reinsurance 
system.  Let  me  give  you  an  illustration. 

A  few  years  ago,  the  Insurance  Exchange  of  the  Americas  was 
established  in  Miami.  Since  then,  it  has  grown  rapidly  to  become  a 
valuable  reinsurance  resource.  Twenty-three  syndicates  were  au- 
thorized to  conduct  business  in  the  exchange.  Thirteen  of  them 
were  set  up  as  subchapter  S  corporations  for  the  tax  advantages 
they  offered. 

Since  those  tax  allowances  were  eliminated  over  a  year  ago,  no 
new  sjoidicates  have  been  formed,  and  2  of  the  13  syndicates  are 
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inactive  due  to  the  loss  of  the  favorable  tax  climate.  This  clearly 
shows  the  critical  effect  of  tax  laws  on  insurance  investment. 

There  is  also  a  need  for  Congress  to  explore  ways  to  remove  re- 
strictions that  might  prevent  federally  regulated  financial  institu- 
tions from  mvesting  in  reinsurance  facilities. 

Mr.  Oimrman,  as  I  have  indicated  earlier  in  testimony  to  the 
House  Judiciary  Subcommittee  on  Monopolies  and  Commercial 
A    'ri  °gP^  or  modification  of  the  McCarran-Ferguson 

Act.  The  States  should  r^ulate  the  insurance  industry. 

However,  I  believe  it  is  abundantly  clear  that  the  Federal  Gov- 
ernment retains  the  power  to  Suuject  insurers  to  Federal  antitrust 
have  engaged  in  conspiracy,  boycott,  coercion,  or  in- 
timidation. In  these  areas,  the  Federal  Government  clearly  has  ju- 
risdiction. 

As  a  former  Florida  legislator  and  U.S.  Congressman,  as  well  as 
insurance  commissioner,  and  a  former  president  of  the  NAIC,  I 
have  had  a  lot  of  opportunity  to  deal  with  insurance  issues  from 
both  the  Federal  and  State  perspective.  My  experience  leads  me  to 
strongly  urge  that  Congress  contmue  to  respect  the  traditional  role 
of  the  States  in  the  regulation  of  insurance. 

As  States  work  together,  sharing  information  and  experience, 
Uirough  the  NAIC  and  otherwise,  so  can  the  States  and  the  Federal 
Government  work  together  in  their  respective  roles  to  solve  the 
pr^lems  which  now  beiet  the  buyers  of  commercial  property  and  • 
liabiuty  insurance  in  America. 

Thank  you. 

Mr.  Fu)Rio.  Let  me  express  my  very  genuine  appreciation  to  this 
panel  for  making  very  complicated  things  understandable. 

It  IS  particularly  helpful  for  me— and  I  think  I  speak  for  the  rest 
of  the  members— to  have  your  views  on  this  subject  that  this  com- 
mittee has  not  really  gotten  into  up  until  the  last  few  months  in 
any  great  depth.  Because,  as  you  all  know,  there  has  been  no  par- 
ticular need  for  us  to  get  into  it.  But  I  suspect  there  is  a  need  for 
us  to,  at  least  to  educate  ourselves,  and  to  reassess  how  ^he  system 
is  currently  operating. 

I  think  what  we  will  do,  in  light  of  the  attendance,  as  well  as  the 
complicated  nature  of  the  topic,  adhere  to  a  5-minute  rule,  which  is 
on  us,  not  on  you,  in  terms  of  our  questions.  And  we  will  have 
rounds  of  questions. 

I  have  some  questions  that  I  would  like  to  go  into.  But  before 
domg  that,  I  would  like  to  ask  just  some  general  things  about  what 
seemed  to  b»  a  similarity  in  your  comments. 

For  example,  you  all  appeared  to  be  saying  tliat  cash-flow  under- 
writing exists.  It  is  there.  It  is  not  desirable.  It  appears  to  be  a  re- 
curnng  feature  of  the  business  pycle  in  this  industry.  And  yet,  you 
are  the  ones  that  are  charged  with  overseeing  the  well-being  of  this 
industry,  from  the  standpoint  of  the  industry  as  well  as  consumers. 

What  is  it  that  you  were  doing,  if  anything,  at  the  time  when 
this  pncmg  was  taking  place?  Do  you  regard  it  as  beyond  the  scope 
of  your  regulatory  capacity  to  do  anything?  And  if  it  is,  do  you  feel 
the  need  to  advocate  legislative  changes  at  the  State  level  to  pro- 
vide you  with  some  capability  of  regulating  in  accordance  with 
payout  or  anticipated  payout  in  the  setting  of  rates? 
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Mr.  MuHL.  If  I  may,  Mr.  Chairman,  I  think  we  were  all  involved 
in  that  process  and  very  concerned  about  the  cash-flow  underwrit- 
ing. But  let  me  suggest  to  you  that  there  are  some  factors  ""hat 
were  controlled  factors  and  others  that  were  totally  uncontrolled 
by  either  the  r^ulator  or  the  insurance  industry  themselves. 

We  were  taking  into  consideration  the  investment  income,  and 
we  were  trying  to  balance  those  interests.  And  I  think  you  alluded 
to  it  earlier  in  a  previous  conversation,  that  when  you  \vive  high 
interest  rates,  there  was  a  chance  of  gouging  the  public  if  the  rates 
were  not  reflected  lower.  So  that  was  a  concern  of  the  many  x'egu- 
lators. 

And  in  my  Scate — and  I  thought  for  sure  they  were  going  to 
commit  me  to  a  mental  institution — I  ordered  two  of  the  companies 
to  increase  their  rates  in  a  situation  where  I  thought  their  solvency 
was  in  Jeopardy.  A  very  difficult  situation,  particularx>  when  you 
are  sittmg  there  with  a  lot  of  insureds  and  you  are  telling  them, 
we  think  you  ought  to  pay  more  for  insurance. 

Mr.  Florio.  But  you  are  telling  us  you  do  not  think  there  is  the 
capabi  ty  of  evaluating  the  three  components  in  the  ratesetting 
process,  income  off  of  investments,  as  well  as  income  coming  in 
from  premiums,  as  well  as  anticipated  well-priced  premiums  for  an- 
ticipated payouts? 

Mr.  MuHL.  No;  I  am  not  suggesting  that.  What  I  am  suggesting  is 
that,  yes,  we  can  have  a  control  in  that  area.  But  when  you  are 
dealing  with  a  lot  of  these  factors,  you  are  talking  about  an  insur- 
ance company  having  a  lot  of  this  then  ill-priced  business  on  the 
books,  m£Jdug  up  for  the  deficits  with  the  cash-flow  coming  in. 

Mr.  Florio.  No;  I  am  talking  about  the  process  that  takes  place 
at  the  point  where  you  have  this  sequence  of  events.  High  interest 
rates — obviously,  some  beneflts  irom  anticipated  investment 
income.  And  then  someone  is  competing  for  the  dollar,  so  as  to  get 
the  benefit  from  the  investment  income  at  that  time. 

And  then  making  the  decision  that  you  want  the  dollar  more 
than  you  want  the  prudent,  fiscally  conservative  pricing  of  the 
product.  That  appears  to  be  a  factor  that  you  acknowledge  ^akes 
place. 

Mr.  GuNTER.  Mr.  Chairman,  I  think  clearly  in  some  States,  we 
are  going  to  need  additional  legislative  authority  in  order  to  be 
able  to  do  the  job,  to  set  certain  standards  with  respect  to  the  rate- 
making  process.  That  is  what  I  was  trying  to  allude  to  in  my  com- 
ments. 

Because,  candidly,  in  our  State  there  is  a  standard  written  into 
the  law  by  the  insurance  industry  which  says  that  you  must  estab- 
lish that  there  is  no  effective  competition  in  commercial  liability 
and  property  insurance.  And  the  burden  of  proof  of  that  is  on  the 
insurance  department. 

If  you  have  basically  got  a  couple  of  companies  that  are  offering 
coverage,  of  that  kind,  even  though  both  companies  may  be  charg- 
ing excessive  rates,  it  is  difficult  to  get  past  that  particular  stand- 
ard. 

Mr.  Florio.  What  you  are  saying  is,  the  assumptions  that  compe- 
tition will  work  out  in  the  interest  of  the  company  is  put  into  ques- 
tion because  you  can  have  the  competitive  forces  working  to  drive 
the  companies  under  as  a  result  of  inappropriate  pricing. 
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Mr.  GuNTER.  Absolutely.  It  works  both  ways. 

Mr.  Washburn.  The  problem,  of  course,  is  that  you  have  got  to 
make  assumptions  on  how  long  the  interest  rate  is  going  to  be 
there.  For  example,  I  think  if  the  interest  rate  were  up  7  percent 
from  what  it  is  today,  we  would  not  be  in  this  crisis.  They  would 
have  been  all  right 

And  there  were  assumptions  made  at  the  time  that  they  were 
pricing  this  product,  that  indeed,  interest  rates  were  going  to  stay 
up  for  a  number  of  years.  It  is  when  the  interest  rates  started  to 
decline  and  their  prices  did  not  come  up  that  they  really  started— 
it  got  a  little  bit  more  difficult  to  price  the  product. 

They  are  seeing  losses  now  from  1981  and  1982.  They  have  not 
seen  1983  and  1984  losses  to  a  great  degree  in  terms  of  what  is 
coming.  They  anticipate  it  coming. 

The  other  problem  is,  that  competition  happens  in  all  the  lines. 
It  happens  in  property.  We  do  not  have  these  fluxes  in  the  property 
insurance.  We  have  some  fluxes.  Last  year  there  were  increases  in 
property  insurance,  commercial  property  insurance  rates. 

The  problem  is  the  ability  to  anticipate  on  the  long  haiil.  Casual- 
ty takes  so  long  to  know  whether  your  price  was  correct,  even  for 
the  companies,  because  you  have  got  to  track  what  is  going  on  in 
the  courts,  that  is  driving  you,  what  may  go  on  in  the  courts,  how 
the  payout  is  going  to  be  in  several  different  years.  And  that  is  a 
very  difficult  rating  process  for  the  companies  to  do,  much  less  ^he 
r^ulator. 

Last,  but  not  least,  to  monitor  exactly  how  rates  are  going. 
People  do  not  come  through  your  door  and  say,  you  know,  they 
charged  me  too  low  a  rate  last  year.  That  is  not  one  of  the  things 
that  people  were  coming  to  talk  to  us  about  in  1982  and  1983. 

Mr.  Florio.  But  that  does  not  mean  it  is  not  one  of  your  respon- 
sibilities when  you  see  those  things,  which  you  obviously  have  seen, 
to  do  something  about  it  then. 

Mr.  Washburn.  You  see  it  on  an  aggregated  basis.  You  say,  your 
loss  ratio  is  very  high,  much  higher  than  it  should  be.  But  to  try 
and  go  out  and  say,  for  this  business  your  rate  should  have  been 
higher,  you  start  to  do  the  underwriting. 

I  mean,  what  ycu  do  is  establish,  for  States  that  set  rates— and 
Illinois,  by  the  way,  does  not  deal  with  rates  at  all— for  States  that 
set  rates,  they  set  a  rate.  They  say,  this  is  what  ought  to  be 
charged.  But  individually,  companies  may  vary  off  of  that  rate,  be- 
cause the  risk  is  better,  they  have  a  different  type  corporation. 

It  is  very  difficult  in  commercial  insurance,  because  it  is  like 
buying  a  car.  What  all  have  you  bought?  Do  you  have  pinstriping? 
I  mean,  it  is  really  an  individual  basis  when  they  start  determining 
what  they  are  going  to  charge. 

Mr.  Florio.  This  is  a  matter  of  mechanical  mformation  for  us. 
Do  you  each  have  the  capability  of  oversight  as  to  imdenvriting 
standards?  I  mean,  do  you  in  fact,  when  someone  comes  in  and  says 
our  price  is  this  and  we  have  used  this  standard  to  anticipate  that 
'*t  is  going  to  be  sufficient  to  cover  anticipated  losses. 

Do  you  ever,  either  randomly  or  on  a  regular  basis,  review  the 
adequacy  of  the  underwriting  decisions  that  are  made  by  the  com- 
panies in  pricing  their  product? 
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Mr.  Washburn.  In  Illinois,  we  dr  not  do  anything  with  rates— we 
do  not  have  any  rate  setting  at  all,  rate  looking  in  law.  We  have 
gone  into  individual  companies,  usually  in  the  personal  lines  area 
where  you  have  got  a  better  idea  of  whether  there  price  is  ade- 
quate. 

When  you  see  someone  out  there  trying  to  buy  a  market,  that  is 
clearly  below  everyone  else,  and  everyone  else  is  very  marginal. 
And  we  have  gone  in  and  said,  this  rate  is  clearly  inadequate.  If 
you  do  not  do  something,  we  are  going  to  do  something  about  it 

But  it  is  nmch  more  difficult  to  do  it  in  the  casualty  line  be* 
cause — especially  commercial,  where  the  businesses  vary  so  much, 
and  you  have  got  to  go  through  every  piece  of  how  it  was  under- 
written to  come  up  with  an  answer. 

Now  I  think  some  other  States  probably  have  a  different  method 
because  they  are  much  more  into  ratemaking  than  we  are  in  Illi- 
nois. 

Mr.  Olson.  Mr.  Chairman,  I  think  one  of  the  things  that  it  is  im- 
portant to  understand  is  that,  for  instance,  you  just  heard  from  Illi- 
nois that  has  no  rating  system.  Texas  has  an  immense— the  most 
immense  rating  system  in  the  country. 

We  set  a  maximum  rate  in  a  number  of  lines,  and  individuals 
come  in— individual  companies  come  in  and  deviate  off  of  the  maxi- 
mum rate  that  we  set. 

There  are  seven  or  eight  people  that  sit  in  a  particular  office  on 
the  third  floor  at  a  particular  address  that  have  faces  and  make 
judgments  about  whether  that  deviaticn,  from  a  solvency  stand- 
point, is  justified.  They  talk  to  the  stock  analyst,  the  bond  analyst, 
vhe  securities  analyst,  and  primarily  the  examiners,  of  which  we 
have  right  at  about  172.  And  the  examiners  assess  the  fmancial  vi- 
ability of  that  company  and  then  go  ahead  and  either  approve  or 
disapprove  the  rate. 

As  a  practical  matter,  I  doubt  any  of  us  would  be  sitting  here 
today  if  the  rates  were  not— if  you  did  not  have  the  availability 
problem  and  the  affordability  problem.  It  is  something  that  you  do 
lot — it  is  difficult  for  a  businessman  to  accept,  and  I  respect  that 
3md  understand  that. 

For  the  last  5  or  6  years,  you  heard  nobody  complaining  about 
their  insurance  rates,  in  the  aggregate,  because  they  were  at  rock 
bottom.  I  mean,  literally  the  insurers  were  giving  the  stuff  away. 

Politically,  my  legislature,  our  board,  my  Governor  did  not  hear 
a  word  from  anybody,  because  it  was  the  greatest  deal  in  town. 
Then  all  of  the  sudden,  no  one  knew  what  had  hit  them,  and  it  hit 
them,  and  rates  went  up  from  100,  to  200,  to  300,  to  1,000  percent, 
if  they  could  gel  it. 

But  I  do  think  to  some  degree  it  varies  by  State.  We  have  in  sev- 
eral lines  acknowledged  that  the  rates  were  too  low.  And  frankly, 
put  a  floor,  forcing  those  rates  back  up. 

Now  we  have  the  regulatory  ability  to  do  that  in  Texas.  I  do  not 
like  doing  that.  I  do  not  like  to  interfere  with  the  normal  market 
cycle.  But  the  insurance  industry,  cnlike  a  utility,  is  so  immensely 
competitive  that  I  think  you  have  to  do  that. 

And  some  of  us  would  differ  here  as  to— I  mean,  you  have  got 
totally  free,  open  market  States  represented  here.  Then  you  have 
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got  the  extreme  in  Texas  that  is  so  highly  regulated,  although 
there  is  fierce  competition. 

Mr.  GuNTER.  Mr.  Chairman,  our  approach  in  Florida  would  be  at 
the  middle  ground,  I  think.  You  have  Illinois  that  is  free  and  open. 
You  have  Texas  that  sets  rates. 

And  our  approach  would  be  a  use-anc'  ^^e  approach,  where  the 
companies  actually  could  employ  a  new  rave,  could  put  it  into  use 
and  then  file  it  with  the  State  insurance  department  thereafter.  At 
which  time,  our  actuaries,  accountants,  and  staff  would  go  over  it 
with  a  fine-toothed  comb.  If  it  is  unjustified,  the  proposal  calls  for 
the  ability  to  order  a  refund  between  the  difference  in  the  accepta- 
ble level  and  the  level  being  charged  by  the  commercial  insurance 
carrier. 

We  think  that  is  vital,  because  of  some  of  the  horror  stories  that 
we  have  run  into  where  we  call  into  question  the  credibility  of  rate 
increases  of  500,  up  to  1,000  percent. 

And  certain  classes  of  business,  which  have  been  alluded  to  in 
this  testimony,  day-care  centers,  for  example.  We  had  a  group  of 
them  in  south  Florida  recently,  and  there  were  all  kinds  of  experi- 
ences where  companies  had  been  in  business  11  years,  18  years 
with  no  losses.  We  had  just  passed  a  strong  regulatory  law  in  Flori- 
da with  reference  to  the  operation  of  day  care  centers. 

But  what  you  see  is,  because  of  some  well-publicized  stories  of 
child  abuse  in  one^^r  two  or  whatever  of  these  type  operations, 
frankly,  the  insuraSte  industry  raising  rates  out  of  the  roof,  not 
specifically  in  keepin^with  the  experience  of  that  type  of  business. 

Mr.  Florio.  Mr.  Lent. 

Mr.  Lent.  Tiiank  you,  Mr.  Chairman.  And  I  want  to  welcome 
and  thank  the  witnesses  for  their  testimony  today.  I  would  first 
like  to  ask  our  formal  colleague  and  an  old  friend  of  mine,  Biil 
Gunter,  a  question.  You  stated  that  the  Florida  Legislature  is  going 
to  consider  legislation  shortly  to  address  this  affordability  and 
availability  problem  that  we  are  discussing  today.  ?an  you  give  us 
any  elaboration  on  what  types  of  legislation  is  under  consideration 
by  the  Florida  Legislature? 

Mr.  GuNTKR.  Congressman,  the  approach  that  is  under  consider- 
ation would  encompass,  as  a  keystone  feature,  the  ability  to  review 
the  rates  used  and  filed  with  the  insurance  department,  including 
the  system  of  surcharges  and  credits. 

For  example,  today  many  of  the  companies  do,  in  fact,  file  their 
rates,  but  then  they  utilize  surcharges  and  credits  applying  them  to 
the  rate  levels,  so  that  the  bottom  line  premium  charge  which  the 
particular  company  charges  its  customers  is  not  known  by  the  in- 
surance department.  There  is  no  real  effective  way  then  for  over- 
sight. 

Mr.  Lent.  Bill,  my  time  is  limited.  Do  you  contemplate  any 
changes  in  the  tort  law  in  Florida  as  part  and  parcel  of  this? 

Mr.  GuNTER.  Yes;  there  are  several  legislative  initia'^ives  in  the 
tort  reform  arena  that  will  be  developed.  My  concentration  in  the 
insurance  department  has  be^n  on  the  insurance  marketplace  and 
the  insurance  mechanism  itself. 

Mr.  Lent.  Does  the  bill,  that  you  have  mentioned  before,  let  the 
banks  invest  depositor's  money  in  reinsurance  plans? 
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Mr.  GuNTER.  It  is  indeed.  And  bear  in  mind,  v/e  are  limiting  it  to 
the  reinsurance  area,  because  we  think  there  are  possible  abuses 
with  respect  to  the  standard  buying  and  selling  of  insurance.  But 
in  reinsurance,  we  think  that  opening  up  that  option  to  the  finan- 
cial community  to  make  such  investments  will  help  the  industry, 
as  well  as  will  loosen  a  very  tight  market  and  help  consumers. 

Mr.  Lent,  Well,  it  just  occurs  to  me  that  if  Lloyd's  of  London  is 
getting  out  of  the  reinsurance  market  because  they  feel  the  United 
States  is  an  unstable  place  and  they  do  not  want  to  assume  any 
risks  here  any  more,  are  not  the  people  who  put  their  money  into 
Sun  Bank  and  Bamett  going  to  be  at  risk  if  their  money  is  being 
deposited  by  their  bankers  in,  or  invested  in,  reinsurance  schemes? 

Mr.  GuNTER.  Congressman,  I  think  frankly,  if  we  can  learn  from 
past  mistaKt  ,  and  if  we  can  understand  that  you  have  to  charge 
an  adequate  premium  for  the  risk  assumed,  that  now  is  a  good 
time  io  get  into  the  reinsurance  field. 

And  I  think,  of  course,  obviously  as  occurred  in  the  savings  and 
loans  field  in  recent  years,  you  have  a  situation  where  some  enti- 
ties like  Lloyd's  of  London  have  gone  through  very  tough  loss  expe- 
riences. And  they  are  saddled  with  that.  They  have  got  to  deal  with 
that  and  compensate  for  it. 

But  a  new  reinsurance  operation,  if  they  can  learn  from  that 
type  of  mistake,  can  be  very  successful. 

Mr.  Lent.  I  would  just  like  to,  if  my  time  permits,  ask  Mr.  Muhl, 
a  question.  In  your  testimony,  sir,  you  discussed  the  broad  interpre- 
tation of  narrowly  defined  and  limited  insurance  contracts.  The 
result  of  these  interpretations  is  that  insurers  are  being  required  to 
pay  for  risk  exposures  they  never  intended  to  cover.  What  action  is 
being  taken  or  considered  at  the  State  level  to  address  this  prob- 
lem, such  as  the  negotiation  and  adoption  of  the  claims-made 
policy? 

Mr.  MuHL.  All  right,  well,  that  is  one  aspect.  The  other  is  to— 
and  I  think  Commissioner  Olson  alluded  to  it  earlier — and  that  is 
the  entitlement  attitude.  In  order  to  change  that,  you  have  to 
change  the  system.  The  only  way  you  can  change  the  system,  in 
our  opinion,  at  least  in  the  State  of  Maryland,  is  to  place  some  sort 
of  limitations  on  the  systems. 

The  limitations  that  we  are  considering  presently,  and  the  Gov- 
ernor has  submitted  a  package  of  reform  bills,  and  that  is  to  put 
caps  on  nonecononiic  damages.  To  modify,  if  you  will,  the  collateral 
source  rule,  all  v/ith  the  intent  of  making  sure  that  if  somebody  is 
negligently  injured  in  some  form  and  fashion,  that  you  restore  that 
person  back  to  whole,  but  you  do  not  necessarily  enrich  them. 

So  there  are  several  of  these  reforms,  tort  reform  measures  that 
we  are  looking  at.  Plus  we  are  looking  at  alternative  sources.  The 
possibility  of  combinations  of  self-insurance  and  insurance.  Then 
involuntary  programs,  as  well,  in  addition  to  the  tort  reform  meas- 
ures. 

Mr.  Lent.  You  have  said,  at  page  10  of  your  testimony,  that 
there  are  risks  that,  "cannot  and  probably  should  not  be  insured." 
You  seem  to  be  referring  specifically  to  pollution  liability.  Due  to 
the  inability  to  measure  the  costs  of  such  risks,  I  understand  why 
some  risks  cannot  be  insured  presently.  However,  are  there  not 
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changes  tu^t  could  be  made  to  the  law  which  would  make  those 
risks  insurable? 

Mr.  MuHL.  Yes;  particul^^-ly  if  you  were  to  define,  say  either 
standards  of  negligence  or  specifically  with  reference  to  insurance 
contracts.  Once  they  are  established  and  you  place  some  limita- 
tions on  expanding  or  broadening  those  coverages,  then,  yes,  I 
think  a  lot  of  those  would  become  insui  able  risks. 

The  whole  point  being  that  if  an  insurance  company— or  even 
one  who  would  go  self-insured—if  they  could  in  some  form  and 
fashion  measure  that  risk,  they  could  place  a  value  on  it.  But  if 
you  cannot  measure  it,  it  is  impossible  to  price  it. 

Mr,  Lent.  Thank  you,  Mr.  Chairman. 

Mr.  Florio.  The  gentleman  from  Minnesota. 

Mr.  SiKORSKi.  Thank  you,  Mr.  Chairman. 

I,  too,  want  to  thank  the  panel  for  some  excellent  testimony  and 
assistance  in  this  complicated  area.  I  would  like  to  focus  on  this 
round  on  just  one  aspect,  and  play  doubleduty  as  a  member  of  the 
Select  Committee  on  Children,  Youth  and  Families. 

We  had  hearings  last  summer  on  the  problems  child  care  provid- 
ers were  having  finding  liability  insurance.  We  heard  examples  of 
well-established  child-care  programs  which  experienced  insurance 
cancellations,  and  then  now  face  200-  to  300-percent  increases  in 
premiums,  even  though  there  never  had  been  a  claim  filed  against 
those  companies. 

The  select  committee  continues  to  receive  similar  reports  frora 
child-care  providers  across  the  country,  and  I  know  your  experi- 
ence in  your  States  is  similar.  We  have  also  learned  that  there 
have  been  no  major  sums  paid  out  by  the  insurance  industry  for  a 
claim  made  against  a  child-c^*re  provider. 

I  cited  earlier  a  recent  survey  by  the  National  Association  of 
Education  of  Young  Children  which  found  that  9  out  of  10  child- 
care  programs  surveyed  had  never  had  a  claim  on  their  liability 
policy.  Of  those  that  had  claims,  75  percent  reported  claims  under 
$500  and  none  were  for  child  abuse  allegations. 

Maybe,  if  you  do  not  have  the  specific  information,  or  you  can 
talk  generally  and  then  supply  for  the  record  the  specifics,  how 
many  insurance  companies  are  currently  writing  liability  insur- 
ance for  clJld-care  providers,  including  family  day  care  providers 
in  your  States? 

And  also  whether  you  have  State  laws  that  require  either  family 
day-care  pro\Hders,  and /or  group  programs  to  ca^-ry  the  coverage. 
And  whether  the  coverage  of  these  companies  differs  from  what  it 
has  been  in  past  years. 

Ml.  MuHL.  Mr.  Sikorski,  if  I  may  just  respond  to  that.  Let  me 
just  identify  quickly  and  briefly  

Mr  Sikorski.  You  testi'ed  at  our  hearings  this  past  summer. 

Mr.  MiTKi,.  I  did,  yes.  The  bulk  of  the  day-care  business  is— it  is  a 
specialty  market.  It  was  written  by  just  a  few  carriers.  One  pri- 
mary one.  Mission  Insurance  Co.  Mission  has  sustained  some 
severe  losses  for  a  lot  of  different  reasons  and  having  some  difficul- 
ties in  retaining  certain  reinsurance  contracts.  Ultimately  having 
capital  and  sur}>lus  deficiencies.  The  company  was  recently  taken 
over  by  its  domestic  insurance  commissioner. 
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Mr.  SiKORSKi.  Were  any  of  those  problems  related  to  claims  on 
child-care  providers? 

Mr.  MuHL.  No,  it  was— no,  not  really.  Because  there  was  not  a 
lot  of  claims  or  one  massive  amount  of  claims  or  volume  of  claims 
as  a  result  of  sexual  abuse  or  child  abuse  of  the  kids. 

B'^t  as  I  say,  unfortunately,  it  was  a  specialty  line.  A  very  few 
companies  wrote  the  business.  And  this  company  was  placea  into 
rehabilitation.  It  dislocated  quite  a  few  day-care  centers  throughout 
the  United  States.  There  were  very  few  other  carriers  that  were  in 
this  line  of  business. 

Now  you  have  your  personal  lines  carriers,  for  the  most  part, 
who  sold  homeowner's  policies  that  did  have  endorsements,  com- 
mercial  endorsements,  on  the  homeowners  to  insure  the  smaller 
family  day  care.  But  very  few  companies  had  programs  of  writing 
the  centers,  because  Mission  Insurance  Co.  had  a  lock  on  it,  for  the 
most  part. 

Now  you  are  seeing  several  of  these  companies  coming  back  in. 
The  one  point  I  want  to  make  is  the  insurance  industry  for  the 
most  part,  has  overreacted  to  a  lot  of  these  situations,  as  a  result  of 
being— or  having  solvency  concerns  and  this  fear  that  Commission- 
er Olson  alluded  to  earlier. 

They  have  not  only  withdrawn  from  some  of  the  poorer  markets, 
the  ones  that  produce  some  heavy  losses,  but  there  is  overreaction 
where  they  have  withdrawn  from  soma  of  the  good  markets  as 
well,  or  have  a  reluctance  to  enter  into  some  new  markets  until 
they  can  step  back,  regroup,  and  find  out  where  they  stand  finan- 
cially and  whether  or  not  they  are  going  to  survive. 

There  has  been  a  lot  of  movement,  particularly  as  a  result  of 
some  of  our  market  assistance  programs  throughout  the  various 
States— and  the  bulk  of  the  States  have  those— where  we  have 
been  generating  some  activity.  There  are  a  lot  of  companies.  Liber- 
ty Mutual,  USF&G,  and  some  others  who  have  indicated  that  they 
will  write  the  day  care  folks  through  these  market  assistance  pro- 
grams. There  has  been  a  recent  announcement  that  Continental  In- 
surance Co.  has  put  together  a  program  to  write  day  care. 

The  numbers  of  day  care  folks  in  Maryland,  for  an  example — and 
I  think  Illinois  has  a  similar  number— that  needed  the  insurance, 
that  could  not  find  the  insurance,  we  had  six  applications  in  Mary- 
land. Three  of  those  were  returned  as  a  result  of  being  able  to  find 
it  in  the  private  sector,  so  we  have  three  remaining.  If  we  C£mnot 
get  those  within  the  week,  they  will  be  put  into  the  market  assist- 
ance program  and  the  insurance  industry  will  accept  those  risks. 
Again,  I  think  it  is  very  similar  as  in  other  States. 

The  problem  is  being  resolved,  but  you  are  absolutely  right,  there 
has  been  an  overreaction  by  the  insurance  industry.  They  are  just 
afraid  to  get  into  this,  because  this  may  be  the  next  volatile  area 
because  of  the  massive  amount  of  adverse  publicity. 

Mr.  GuNTER.  Congressman,  I  think  I  should  add  that  in  those 
cases  where  you  have  States  that  have  passed  laws  requiring  a  cer- 
tain level  of  liability  insurance  for  day  care  centers  and  other  class- 
es of  business,  in  my  view,  it  is  absolutely  essential  that  you  have 
an  insurer  of  last  resort.  That  you  have  a  pool,  participated  in  by 
all  the  commercial  liability  and  property  carriers  that  would  pro- 
vide an  opportunity. 
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It  is  jjst  inherently  wrong  that  you  pass  a  law  and  say,  a  day 
care  center  operation  has  to  have  liability  insurance,  and  then  they 
cannot  find  it  at  any  price. 

Mr.  Olson.  Mr.  Chairman,  I  do  not  know  if  with  the  time  being 
up  if  I  am  precluded  

Mr.  SiKORSKi.  I  cannot  ask  any  more,  but  you  can  answer. 

Mr.  Oi^N.  But  I  can  respond? 

Mr.  Florio.  We  are  very  liberal  in  that  regard. 

Mr.  Olson.  I  think  you  need  to  kind  of  keep  in  mind  this  10-year 
frame  we  are  talking  about.  Because  it  is  almost  lunacy  to  try  to 
explain  this  industry  to  any  rational  human  being  because  on  the 
front  end  of  this  cycle,  the  insurers  took  the  absolute  worst  risk  at 
the  absolute  lowest  price.  On  the  other  end  of  this  cycle,  the  insur- 
er is  taking  the— is  not  taking  probably  some  of  the  absolute  best 
risks  that  they  have  had  for  20 — it  is  not  at  all  uncommon  in  Texas 
for  us— or  around  the  Nation.  We  have  all  sat  and— we  talk  quar- 
terly for  a  week  about  these  things— to  see  a  company,  a  good  well- 
run  company,  well-capitalized,  not  very  much  exposure,  to  have 
been  insured  for  20  to  25  years  by  the  same  company,  may  have 
had  one  or  two  de  minimis  clai  is  and  were  not  renewed. 

Now  let  me  go  out  in  the  sequence  of  the  insurance  transaction 
and  try  to  explain  the  phenomenon  that  is  coming  about.  One,  I 
talked  a  little  bit  earlier  about  the  notion  of  child— of  the  social 
awareness  that  we  have  created  in  this  country  over  the  last  2  or  3 
years  about— relative  to  child  molestation,  child  sexual  abuse,  and 
other  things. 

That  nas  created  in  the  mind  of  the  underwriter,  who  is  now 
having  to  be  immensely  disciplined,  beware.  And  the  way  that  a  re- 
insurance agreement  is  entered  into  by  a  primary  carrier,  is  that 
that  insurer— I,  XYZ  day-care  center,  for  instance — am  insured  by 
the  Aetna— only  because  it  starts  with  an  A.  And  the  Aetna  as- 
sumes, say  20  percent  of  my  potential  exposure,  or  it  could  be  any 
line  of  liability  coverage. 

The  Aetna  then  cedes  or  lays  off,  if  you  want  to,  say  80  percent 
of  my  exposure  into  the  international  reinsurance  market,  or  may 
lay  it  off  in  general  liability  in  the  domestic  reinsurance  market. 
That  is  done  m  a  million  different  contractual  ways,  but  it  general- 
ly done  through  two  kinds  of  contractual  arrangements:  a  treaty 
arrangement,  and  a  facultative  arrangement. 

Andf  when  that  happens,  XYZ  Co.  takes  all  of  its  liability  risk, 
bundles  them  up,  ties  a  string  around  them,  puts  them  in  a  box 
and  ships  them  off  to  some  reinsurer.  And  is  really  not  aware--! 
mean,  it  we  went  in  and  said,  where  is  the  ultin  ate  retrocessian- 
eer?  Who  ultimately  on  this  exposure — even  the  insurer  might  lose 
track  of  that  at  some  point. 

But  there  is  where  a  lot  of  the  good  risks—because  the  reinsur- 
ance capacity  has  tightened,  the  lack  of  capacity  internationally  to 
assume — and  we  are  talking  hundreds  of  billions  of  dollars  in  po- 
tential exposure. 

I  made  the  statement — Bob  Hunter  is  a  dear  friend  of  mine — I 
made  the  statement  to  Bob  the  other  day,  he  was  advocating — I  do 
not  know  if  it  was  he  or  Mr.  Nader— were  advocating  a  Federal  re- 
insurance mechanism.  And  my  response  was,  if  you  like  the  Feder- 
al deficit,  you  are  going  to  love  Federal  reinsurance,  primarily  be- 
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cause  you  are  opening  yourself  up  to  exponentially  immense 
amount  of  risk. 

Now  the  serious  risk  like  pollution,  environmental,  and  munici- 
pal liability  are  risks  that  I  think  governments  are  going  to  have  to 
deal  with.  But,  you  know,  someone  says — I  have  never  had  a  risk. 
My  father  is  a  lawyer,  has  not  had  a  claim.  My  brother  is  a  lawyer, 
has  not  had  a  claim  filed  against  him,  practicing  law  in  Waco,  TX. 
And  you  know,  dad's  premiu  .  went  up  ridiculously. 

My  homeowner's  insurance — I  mean,  it  should  not  be  any  differ- 
ent. I  was  canceled  midterm. 

And  I  asked — they  called  the  doctor  who  is  the  president  of  the 
townhouse  association,  and  there  are  20  of  us.  And  this  is  the  men- 
tality we  are  dealing  with.  Call  the  doctor,  he  said,  Lyndon,  I  am 
going  to  appoint  you  chairman  of  the  insurance  committee.  I  said, 
that  is  fine,  I  will  handle  it. 

I  asked  the  company,  I  said,  tell  me  why.  We  have  not  had  any 
risk  or  exposures  or  claims — one  hail  damage  and  that  is  all.  And 
you  know,  we  had  a  good  experience,  a  great  risk.  They  said,  well, 
there  has  been  a  change  in  nazard  because  of  your  wiring.  I  said, 
no,  that  is  not  it.  The  change  in  hazard  was,  our  rates  are  too  low 
and  you  wanted  to  get  off  of  that  contract.  And  frankly,  we  just 
fired  the  agent  and  fired  the  company  and  got  a  new  policy  and 
our  rates  went  up  23  percent. 

But  we  were  caught — we  were  put  in  that  box  with  all  those 
other  commercial  liability  policies  and  shipped  off  somewhere.  And 
it  is  that  kind  of  market  conduct  that  we  are — you  luiow,  the  insur- 
ers do  not  want  to  see  us  come  in  on  midterm  cancellations  on  the 
kinds  of  flagrant  abuses  such  as  that. 

That  are,  in  my  judgment — and  I  will  say  this,  and  I  will  say  it 
to  the  company,  and  general  counsel  of  the  company— there  was 
not  a  change  in  hazard.  The  change  in  hazard  was,  they  under- 
priced  the  product  and  they  got  caught  in  the  middle  of  it.  And  a 
deal  is  a  deal  at  some  point.  We  recognize  that  there  is  some  risks 
you  should  be  allowed  to  get  off  of  if  there  is  a  real  change  in 
nazard. 

Mr.  Florio.  The  time  

Mr.  Washburn.  Could  I  just  add  my  2  cents  in?  And  truly,  I  do 
not  want  to  speak  for  how  companies  rate  policies.  I  think  they 
ought  to  have  to  answer  for  themselves,  and  1  think  they  ought  to 
be  made  to  answer  for  themselves. 

But  we  have  got  to  remember  something  about  insurance.  A,  you 
have  got  to  have  in  the  group,  people  who  have  not  had  claims. 
They  group  risks.  Soma  people  are  assumed  to  have  no  claims  for 
years.  They  have  the  same  exposure  as  others  who  Jiave  had 
claims. 

In  other  words,  it  could  happen  to  them,  it  just  did  not.  And  that 
is  sort  of  the  whole  concept  of  insurance  is,  if  you  group  enough 
people  in  the  group,  you  will  pass  the  costs  of  the  claims  around. 
That  is  the  first  thing. 

In  day  care,  because  you  are  dealing  with  kids,  the  claims  can  be 
years  away.  I  mean,  the  fact  of  the  matter  is,  on  today^s  policy,  the 
claim  could  come  in  5  years.  And  if  they  prove  child  abuse,  if  a  kid 
gets  hurt  bv  amother  kid  and  they  did  not  have  adequate  supervi- 
sion, any  of  those  sorts  of  new  changes  in  the  risk  can  multiply  the 
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exposure  of  the  insurance  company  both  on  that  one  and  on  any- 
thing else  that  has  happened  to  this  year. 

And  that  is  one  of  the  problems  with  liability  insurance  is,  how 
do  you  price  today's  policy  for  a  claim  that  may  not  come  in  for  5 
years.  But  you  have  got  to  understand  that  there  will  be  prices  in- 
creased for  policyholders  who  have  had  no  claims.  That  is  the  way 
the  structure  works.  They  have  the  same  exposure,  they  just  have 
not  been  hit  this  year. 

Mr.  Florio.  The  time  of  the  gentleman  has  expired.  The  gentle- 
man from  Pennsylvania. 

Mr.  RiTTER.  Thank  you,  Mr.  Chairman.  I  wonder,  Mr.  Olson, 
whether  this  insurance  company,  knowing  the  role  that  you  play  in 
Texas  as  State  board  chairman  was  simply  getting  even  with  you 
for  something  you  did  to  them,  years  ago. 

Mr.  Olson.  I  do  not  know.  My  response  was,  when — frankly, 
when  I  was  called  to  be — probably  like  you  all,  the  response  was, 
but  I  wish — you  should  have  lold  us.  And  my  response  to  that,  Mr. 
Ritter,  was  no,  I  should  not  have  had  to  tell  you.  That  could  have 
been  my  grandmother,  that  could  have  been  some  unsuspecting 
human  being,  lhat  could  have  been  the  little  old  lady  in  green 
tennis  shoes  down  the  street. 

At  some  point  you  have — it  is  that  kind  of  action  that  I  think 
pours  gasoline  on  the  fire  in  that  kind  of  cycle.  And  it  is  that  kind 
of  insensitivity— not  because  I  was  chairman  of  the  insurance  com- 
mission of  Texas  

Mr.  RrrTER.  They  probably  did  not  know  you  were  chairman  of 
the  insurance  commission  of  Texas. 

Let  me  get  on  with  my  question  here.  I  would  like  to  go  back  to  a 
question  that  was  asked  by  the  gentleman  from  New  York,  Mr. 
Lent.  He  talked  about  the  testimony,  Mr.  Muhl,  that  you  gave, 
page  10  where  you  said,  there  are  risks  though  that  cannot  and 
probebly  should  not  be  insured  because  of  the  inability  to  measure 
the  cost  of  risk.  I  refer  to  pollution  liability  in  its  various  forms  as 
one  example. 

As  changes  are  made  and  the  liability  system  provides  more  sta- 
bility, these  risks  will  not  be  insured— unless  changes  are  made 
and  the  liability  systems  provide  more  stability,  these  risks  will  not 
be  insurable  at  any  cost. 

Now,  that  is  a  very,  very  strong  statement,  and  it  does  e.  com- 
pass a  fairly  large  segment  of  the  economy  of  the  United  States.  I 
mean,  if  you  take  all  chemicals,  if  you  take  toxic  torts,  if  you  take 
the  new  laws  that  we  are  passing  here,  the  pending  Superfund  law 
which  opens  up  new  potential  for  lawsuits,  if  you  look  at  some  of 
the  recent  environmental  statutes  enacted,  it  all  points  toward  in- 
creasing pressure  in  the  courts  in  lawsuits. 

Now,  has  your  association —has  the  National  Association  of  In- 
surance Commissioners  done  a  study  in  this  area?  Do  they  have  a 
task  group?  Do  they  have  a  significant  body  of  effort  that  seeks  to 
understand  where  the  structure  of  the  law  is  going  from  the  Feder- 
al Government  imposed  upon  the  States? 

Mr.  Muhl.  We,  in  direct  answer  and  brief  answer— and  maybe 
one  of  my  other  colleagues  would  like  to  elaborate  on  it — we  have 
just  recently  formed  a  task  force;  a  subtask  force  of  one  of  our  com- 
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mittees  with  the  NAIC  structure  to  review  that  very  thing  that  you 
are  talking  about. 

Mr.  RiTTER.  Let  me  say  that  I  believe  you  are  very  late. 

Mr.  MuHL.  Well,  we  have  been  doing  it  in  the  individual  States. 
We  have  been  looking  at  it  rather  closely. 

Mr.  RiTTKR.  But  I  am  saying  that  this  problem  has  become  so 
acute  to  the  point  that  you  are  talking  about,  unless  changes  are 
made  and  the  liability  system  provides  more  stability,  these  risks 
may  not  be  insurable  at  any  costs. 

You  are  talking  about  a  sizable  percentage  of  the  American  econ- 
omy going  uninsurable.  I  think  the  bottom  line  here  is  that  there 
may  be  a  need  for  more  cooperation,  more  discussion,  more  inter- 
change between  the  State  and  the  Federal  Government  before  the 
situations  become  so  acute  that  we  face  breakdown,  default. 

Mr.  MuHL.  Absolutely.  Because — you  can  even  take  that  one  step 
further.  When  you  look  at  what  happens  on  the  State  level  with 
reference  to  passage  of  certain  laws,  how  that  ultimately  affects 
some  of  the  local  jurisdictions,  your  municipalities  and  your  coun- 
ties, your  police  districts,  if  you  will. 

So  it  all  has  an  impact,  and  you  are  absolutely  correct,  those 
lines  of  communications  should  be  open  to  discuss  these  various 
problems.  Particularly  when  you  play  these  scenarios  out  to  the 
fullest  extent,  how  it  ultimately  affects  it. 

Mr,  GuNTKR.  Frankly,  Congressman,  in  the  political  process,  as 
you  know,  sometimes  it  takes  a  crisis  to  get  action.  Because,  we 
tried  to  introduce  in  the  Florida  legislative  process  back  in  1982 
some  proposed  changes  that  would  allow  our  insurance  department 
to  move  in  these  critical  liabilities  areas.  But  because  of  the  higher 
interest  rates,  because  of  greater  stability,  less  costs  to  the  insuring 
public  at  that  point  in  time,  nobody  was  interested. 

Mr.  RnTER.  I  suggest,  by  the  way,  that  your  point  is  well  taken. 
The  pollution  liability  question  is  so  unknown,  the  risks  are  so  mis- 
understood. They  have  the  potential  for  varying  enormously.  They 
involve  very  small  numbers  in  terms  of  risk  assessments;  very 
small  numbers. 

You  almost  have  to  make  negative  findings  that  no  such  a  risk 
can  never  occur,  which  is  an  impossible  finding  to  make.  And 
therefore,  the  finding  is  not  made.  And  the  numbers  are  small  so 
that  you  cannot  pin  them  down. 

I  guess,  a  very  sincere  effort  on  the  part  of  your  association,  on 
the  part  of  the  task  group  of  your  association  and  getting  back  to 
us  as  soon  as  you  can,  because  we  are  in  this  committee— I  ask 
unanimous  consent  to  proceed  for  a  minute. 

Mr.  Florid.  Please  proceed.  Finish  your  question. 

Mr.  RiTTER.  We  in  this  committee  are  directly  responsible  for  the 
laws  that  are  setting  up  the  structure  within  which  the  States  and 
the  municipalities  are  dealing  with,  and  we  are  not  doing  this  with 
the  feedback  from  the  grassroots.  It  sounds  good  in  Washington 
and  we  go  ahead  with  it;  passes  unanimously  because  it  is  pro-envi- 
ronment, it  is  procitizen. 

But  in  the  bottom  line,  it  could  be  severely  ii\jurious  to  the  enter- 
prise. 
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Mr.  Olson.  Mr.  Ritter,  may  I  take  a  shot  at  something  that— I 
am  not— I  am  a  r^^lator  and  I  am  in  that  capacity,  in  my  quasi- 
judicial  capacity.  Anyway,  I  am  not  a  social  architect. 

But  I  sat  as  a  legislator,  and  I  have  a  notion  that  first,  in  these 
holy  wars  you  get  into  in  the  insurance— in  these  kind  of  crises. 
You  have  got  the  plaintiff s  bar  versus  the  insurer,  versus  the  busi- 
ness community,  versus  the  world,  versus  anyone  in  enterprise  or 
commerce  that  cannot  get  coverage  that  is  either  mandated  by  law. 
So  you  have  these  impregnable  fortresses,  political  fortresses  out 
there. 

But  as  a  human  being,  sitting,  observing  all  of  this  as  a  regula- 
tor, one  of  the  things  I  have  observed  is  that  I  think  we  have  had  a 
collision  in  a  point  in  time  happen.  I,  for  one,  am  not  sure  that  you 
can  quantify  in  numbers  the  effect  of  tort,  which  ultimately  is  a 
social  action,  the  values  manifested  through  a  body  politic  at  the 
local  level,  at  the  State  level. 

That  tort  is  a  reflection  of  the  mores  and  the  folkways  of  our  cul- 
ture, the  change  in  tort.  And  I  alluded  earlier— I  do  not  know  if 
you  were  here  or  not— to  this  notion  of  entitlement.  And  it  is 
merely  this,  an  observation.  But  I  make  is  because  it  does  not  fit  in 
the  regulatory  cycle  that  I  deal  with,  that  we  deal  with  daily. 

But  in  our  culture  I  think  that  we  do  have  a  system,  rightfully 
so,  for  those  individuals  who  are  less  fortunate  and  often  poor,  in 
the  form  of  a  safety  net.  It  may  be  eroded  from  time  to  time,  but 
we  do  have  a  safety  net.  The  wealthy  generally  use  the  Tax  Code. 

But  what  I  think  we  are  seeing  today  is  a  middle  fiber— and  it 
will  move  out — that  looks  and  says,  that  if  today  I  am  wronged,  in 
this  culture,  I  am  automatically  entitled  to  be  made  whole.  I  am  a 
baby-boomer.  It  is  my  generation. 

And  the  way  we  define  being  made  whole  today,  is  through  eco- 
nomic compensation  and  remuneration.  Now,  I  use  this  exam- 
ple  

Mr.  RrrTER.  If  I  could  just  interpret  for  a  second.  What  we  are 
doing  here  though,  in  this  body,  in  this  Congress,  in  this  commit- 
tee, in  this  subcommittee,  we  are  sjmchronizing  that  lend  in  socie- 
ty. We  may  not  be  dealing  with  it  objectively,  we  may  be  part  of  it. 
So  what  happens  is,  we  exacerbate  that  trend. 

And  if  that  trend  is  a  dangerous  trend,  or  it  has  unknown  conse- 
quences which  can  be  disastrous  for  the  society,  we  have  got  to 
have  a  far  better  connection  with  those  who  impacted  by  the  trend, 
like  yourselves,  coming  back  and  saying,  hey,  look,  you  know,  this 
thing  that  you  are  proposing  is  going  to  up  the  ante  in  a  situation 
where  the  ante  is  already  so  high  that  the  system  is  becoming  dys- 
functional. 

And  I  think,  again,  I  am  getting  back  to  page  10  of  the  testimony 
of  Mr.  Muhl,  I  think  we  are  right  in  that  crisis  position  on  this 
area  of  pollution  liability,  toxic  tort. 

Mr.  Olson.  If  I  might  just  finish  by  saying  that  in  that  tort 
system,  that  system  of  making  someone  whole,  the  insurance  in- 
dustry I  would  respectfully  submit  to  you  has  become  a  mirror  in 
our  culture  of  the  mores  and  the  folkways  of  our  culture.  And  that 
is  being  manifested  through  our  system  of  indemnification  in 
making  someone  whole. 
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And  that  kind  of  litigiousness,  that  notion  of  entitlement,  that 
notion  of  reimbursing  me  and  making  me  whole,  the  insurance 
mechanism— it  has  impacted  the  insurance  mechanism.  That  was 
my  only  point 

Mr.  FiX)Rio.  The  time  of  the  gentleman  has  expired. 

Mr.  Rttter.  I  thank  the  gentleman. 

Mr.  Florio.  The  gentleman  from  Texas,  Mr.  Hall. 

Mr.  Hall.  Thank  you,  Mr.  Chairman.  Members  of  the  Texas  del- 
egation, inc)  ling  Congressman  Fields,  know  Chairman  Olbon  very 
well;  he  is  ghly  r^arded  and  highly  respected.  He  comes  from 
many  angles,  and  is  not  only  knowledgeable  and  experienced,  but 
he  is  practical.  Lyndon,  I  think  that  you  have  given  us  some  very 
good  testimony  here  today. 

I  have  heard  it  said  that  in  1985  we  had  earthquakes  in  Mexico 
City  on  one  side  of  the  Capitol.  We  had  that  bad  coastal  storm  on 
the  eastern  coast,  and  in  between  we  had  Gramm-Rudmgm. 

I  have  further  heard  it  said  that  if  Lloyd's  of  London  should  pull 
the  plug— and  you  alluded  to  that  on  page  5  of  your  testimony 
where  you  said,  65  percent  of  our  reinsurance  emanates  from  the 
London  underwriters— than  Lloyd's  would  become  the  Gramm- 
Rudman  of  the  insurance  industry. 

What  are  the  facts  on  that,  and  have  you  addressed  the  fact  that 
that  might  happen?  And  if  so,  what  online  procedures  have  you 
considered? 

Mr.  Oi^N.  Well,  all  of  us,  have  Mr.  Hall  I  guess  we  all  try  to 
stay  closely  in  tune  with  the  reinsurers.  It  is  kind  of  an  esoteric 
industry,  and  you  try.  Maybe  Lloyd's  just  happens  to  be  the  one  we 
all  refer  to.  It  may  be  some  sheik  in  Oman  or  Kuwait,  or  some 
Turk  in  Istanbul.  The  truth  of  the  matter  is,  the  Soviet  Union 
through  a  Rimianian  insurance  compamy  called  Ados  reinsures. 
Red  China  reinsures;  Brazil;  on  and  on  and  on. 

Mr.  Hall.  But  don't  they  follow  the  Lloyd's  of  London?  Do  they 
not  set  the  time? 

Mr.  Olson.  Yes,  sir,  I  think  that  is  a  fair  statement.  What  is  hap- 
pening is,  even— let  us  assume  that  prices  become  adequate  again. 
And  I  am  going  to  make  that  assumption  that  they  wJU.  That  is 
not  to  just  be  flippant  and  say,  well,  do  not  worry  about  this  folks, 
we  will  ride  it  out  and  they  will  become  adequate  again.  But  I  do 
believe,  in  the  fullness  of  time,  they  will  become  adequate  again. 

Basically,  what  the  reinsurers  are  saying  to  us  in  the  United 
States  is— and  I  am  talking  about  all  of  us— and  especially  to  us  as 
regulators  are,  we  know— we  have  done  the  same  thing  the  pri- 
mary carrier  did.  We  competed  ourselves  into  the  ground  because 
of  high  interest  rates,  and  a  number  of  other  things. 

But  your  system  of  tort— this  is  what  the  reinsurer  is  saying— 
your  system  of  tort  law  is  so  unpredictable  in  the  United  States 
today,  that  we  know  what  the  price  is  when  we  get  it,  adequately, 
but  you  change  the  rules  in  the  middle  of  the  game  through  judi- 
cial edict. 

And  so  therefore,  the  last  thing  that  the  insurer  ivants  to  know, 
or  the  first  thing  the  insurer  wants  to  have  established  is  a  sense  ci 
predictable.  And  that  unpredictability  is  causing  them  some  con- 
cern. 


ERLC 


581 


579 


I  will  say  this,  Mr.  Hall,  before  you  slipped  in,  I  visit  every  2 
weeks  with  a  number  of  the  syndicates  in  the  London  market,  both 
Lloyd's  and  the  London  market.  I  have  just  returned  from  Japan.  I 
met  with  about  two  or  three  reinsurers  there  and  with  a  gentle- 
man who  would  be  their  insurance  supervisor.  And  frankly,  these 
folks  are  in  the  business  to  make  money.  They  have  really— I 
mean,  we  ain't  the  only  game  in  town  in  the  United  States, 

And  as  the  London  folks  Mrill  tell  you,  at  one  time,  we  in  the 
United  Kingdom  thought  we  were  the  biggest  dog  on  the  street. 
And  you  know,  they  are  lOoking  to  our  system  and  they  are  saying, 
wait  just  a  minute.  You  know,  why  should  we  not  go  to  Japan?  We 
are  not  going  to  get  the  kind  of  premium  income  that  we  are  used 
to  in  the  United  States,  but  we  do  not  have  a  very  frustrating 
system  or  lack  of  predictability  in  the  Japanese  market. 

So  there  is  no  reason  for  us  to  think  that  now  that  we  lose  capac- 
ity to  a  country  such  as  Japan,  And  I  think  it  is — when  you  look  at 
the  cycle,  the  economic  cycle,  this  notion  of  entitlement  through 
tort  and  a  number  of  other  things,  you  begin  to  see  what  that  rein- 
surer out  there  is  beginning  to  make  his  judgment  on, 

A  good  example  of  Japan  was,  in  the  tragic  crash  of  J AL  crash, 
there  were  200-and-some-odd  pe^le  killed.  There  were  about  three 
lawsuits,  that  were  Americams,  There  were  not  any  others. 

And  you  know,  we  have  to  internally  look  in  our  culture  and  say, 
what  is  different  in  1985  than  in  1975  where  you  have  got  child 
care,  savings  and  loans,  bani^,  attorneys,  doctors,  lawyers.  On  my 
CRT  in  my  own  office,  I  have  nine  insurance  companies  that  write 
nothing  but  pastoral  liability, 

Mr.  Hall.  Before  my  time  runs  out — you  can  talk  all  morning, 
but  the  chairman  is  going  to  cut  me  off.  Let  me  ask  my  question.  I 
am  going  to  get  to  you,  too,  Mr,  Washburn,  in  just  a  minute.  Maybe 
I  ought  to  ask  5  minutes  worth  of  questions  and  then  let  you 
answer. 

If  Lloyd's  should  pull  out— and  by  not  directly  addressing  that,  I 
am  presuming  that  you  think  they  are  not  going  to,  because  they 
are  in  the  market  to  make  money.  They  think  things  are  going  to 
get  better,  and  they  are  going  to  go  to  other  areas. 

So  you  think  they  are  not  going  to  pull  out,  but  if  they  do,  what 
do  we  do? 

Mr,  Olson,  They  have  pulled  out  to  a  great  extent.  They  will  re- 
enter. They  will  not  reenter  probably  as  much  as  they  have  before. 
We  will  lose  that.  And  at  that  point,  I  think  that  we  have  to  look 
at  alternatives. 

In  Texas,  for  instance,  I  am  suggesting  what  Florida  has,  and 
what  Illinois  has,  and  New  York  has,  and  that  is  an  insurance  ex- 
change. 

Mr.  MuHL.  And  we  are  going  the  same  direction  in  Maryland. 

Mr.  GuNTER.  And  one  of  the  areas,  if  I  might  add,  Mr.  Chairman, 
to  the  comments  of  the  commissioner  from  Texas,  that  I  think  is 
very  clear  in  this  regard  is,  there  is  a  need  in  the  reinsurance 
market  for  an  infusion  of  new  capital.  We  need,  on  a  long  range 
basis,  to  lo(dc  to  our  own  domestic  reinsurers  to  a  greater  and 
greater  extent.  We  should  not  have  to  continue  in  this  country  to 
look  to  offshore  or  international  reinsurers. 
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And  that  is  why  I  am  hopeful  that  the  Federal  Congress  will  look 
at  the  area  of  investment  incentives  in  reinsurance.  And  also  ex- 
amine the  current  interpretation  by  the  regulatory  agencies  pro- 
hibiting financial  institutions  with  Federal  charters  from  investing 
in  reuisurers.  We  think  that  those  sources  of  capital  ought  to  be 
opened  up— in  Florida,  anyway.  I  am  not  trying  to  speaJc  for  my 
colleagues  up  here. 

Mr.  Washburn.  If  I  could  just  say,  on  Lloyd's,  the  brokers  I  have 
talked  with— I  have  not— I  do  not  know  how  the  companies  have 
had  reactions.  The  brokers  who  place  business  through  Lloyd's  also 
for  their  clients,  have  told  me  that  Lloyd's  has  not  been  the  prob- 
lem. But  Lloyd's  only  takes,  sav  10  percent  of  the  risk.  It  is  trying 
to  place  the  other  90  percent  of  the  risk  where  you  have  a  problem 
on  the  international  market. 

Mr.  Hall.  Yes,  laying  it  off.  Thank  you,  Mr.  Chairman. 

Mr.  Florio.  The  time  of  the  gentleman  has  expired.  The  other 
gentleman  fh)m  Texas,  Mr.  Fields. 

Mr.  Fields.  Thank  you,  Mr.  Chairman. 

I  am  sure  that  Mr.  Olson  has  already  been  aptly  welcomed  by 
Mr.  Hall.  But  Mr.  Olson  is  a  friend  of  both  of  ours,  and  universally 
respected,  and  we  are  glad  to  have  him  here  today. 

Mr.  Hall.  Would  the  gentleman  yield? 

Mr,  Fields.  I  would  be  glad  to. 

Mr.  Hall.  Is  it  not  a  fact  in  Houston,  as  it  is  in  Waco,  as  it  is  in 
Rockwall;  that  if  he  does  not  pay  his  premiums  they  are  going  to 
cancel  his  insurance? 

Thank  you,  Mr.  Chairman 

Mr.  Fields.  Mr.  Olson,  I  wanted  to  ask  you,  on  page  9  of  your 
testimony  you  talk  about  victims  of  negligence,  suffering,  tragic  ex- 
periences deserving  economic  recompense.  And  you  say  litigation 
must  be  relied  on  to  resolve  the  difference  between  the  parties. 

But  then  in  the  last  two  sentences  of  that  paragraph  you  say,  but 
the  system  must  not  lose  its  sense  of  reasonableness,  and  litigation 
must  not  be  permitted  to  have  an  adverse  impact  on  society. 

And  I  was  just  going  to  ask  you  what  you  meant  by  that  state- 
ment? 

Mr.  Olson.  Well,  it  is  an  observation,  Mr.  Fields,  that  I  was  al- 
luding to  on  the  notion  of  entitlement.  I  do  not  believe  that  any 
fair-minded,  reasonable,  decent  human  being  would  abdicate  the 
tort  concept  of  fault  or  the  doctrine  of  negligence.  But  I  think 
somewhere— and  basicaUy  the  reforms  that  the  legislatures  are 
looking  to  are  joint  and  several  liability,  contingency  fee,  collateral 
source,  punitive  damages,  venue,  ad  infinitum. 

And  basically,  you  will  pardon  a  very  personal  reference.  You 
and  Mr.  Hall  know  me  well  enough  to  know  that  I  do  not  talk 
about  this  very  much,  noi  as  a  matter  that  it  bothers  me.  I  just 
never— do  not  wear  it  on  my  sleeve.  But  today,  I  do  believe  that 
when  people  are  wronged,  their  reaction  is  sue.  And  there  are 
times  where  I  think  that  is  a  very  proper  reaction. 

But  I,  for  one,  believe  that  our  system  of  making  one  whole  is 
not  always— and  I  will  use  this  personal  example.  I  have  two  artifi- 
cial legs.  I  was  bom  club-footed,  cast  put  on  too  tight,  gangrene  set 
in,  and  my  legs  were  amputated.  Well,  my  father  is  a  lawyer.  He 
sues  doctors.  He  represents  doctors. 
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And  when  I  was  in  law  school  in  tort  I  asked  Dad,  I  said,  I  want 
to  ask  you  a  question,  tell  me  why  you  and  mother  did  not  sue. 
And  he  said,  well,  first  of  all,  it  was  a  human  being.  But  second,  he 
said,  we  wanted  you  to  be  a  healthy,  loving,  creative  human  being 
and  not  find  fault  every  time  something  went  wrong  in  your  life. 

All  right.  That  attitude  today  in  our  culture,  I  would  respectfully 
submit,  where  is  the  compensation  for  those  l  inds  of  (tecisions. 
That  is  not  to  abdicate  the  tort  concept  of  fault.  That  is  not  to  say 
you  are  not  entitled  for  your — to  be  held  accountable  for  your  neg- 
ligent acts. 

We  are  seeing  cases  throughout  this  country  where  the  jury  ver- 
dicts given  singularly,  and  not  in  the  aggregate,  if  you  knew  the 
individual  facts  you  may  say,  OK.  But  in  the  aggregate  I  think  we 
have  lost  a  sense  of  reasonable  compensation.  And  the  notion  of 
sue  versus  the  other  notion  of  just  let  it  slide,  somewhere  there  is  a 
middle  ground. 

And  so  when  I  said  reasonableness,  I  am  not  willing  to  just 
take— for  instance,  I  am  opposed  to  the  abolition  of  contingency 
fees.  The  insurance  industry  is  advocating  that.  I  do  not  think 
there  is  anything  proper  about  that.  You  may  want  to  structure 
them  after  the  first  10  or  15  million. 

And  today,  million  dollar  judgments  are  nothing  that  we— I 
mean,  we  read  about  them  every  day.  Now  in  Texas  you  have  got  a 
$10  billion  judgment  against  Texaco.  I  don't  know  anything  about 
the  facts. 

All  I  am  saying  is  is  that,  as  social  architects  such  as  yourselves, 
through  tort  the  mores  and  the  folkways  of  the  culture  emerge. 
And  whether  it  is  singularly  left  to  the  States  to  manifest  the  tort 
system,  or  whether  it  is  left  to  the  Congress  through  a  uniform  tort 
system,  are  the  kinds  of  judgments  that  I  think  you  have  to  make. 

And  I  made  that  observation  to  point  out  that  something  is  a 
little  bit  unreasonable  in  oux  culture,  and  the  marketplace  is  tell- 
ing us  that  through  the  reinsurance  market.  The  international 
world  looks  at  us  and  says,  you  know,  we  have  ei\joyed  as  much  as 
we  can  stand  price-wise,  but  your  conduct  is  mitigating  on  our  con- 
siderations now. 

Mr.  Fields.  It  is  my  understanding,  that  the  state  of  Texas  will 
be  addressing  some  of  the  things  you  mentioned  a  while  ago,  in  its 
next  State  legislature.  Should  any  of  those  things  be  addressed  on 
the  Federal  level? 

Mr.  Olson.  I  certainly  do  think  that  they  had  better  be  talked 
about  at  the  Federal  level,  primarily  because  I  think  you  have  got 
a  system— you  have  two  opinions.  You  have  got  those  who  want  a 
federal  tort  system  and  those  who  do  not. 

And  I  think  it  is  proper— you  know,  I  have  got  an  opinion  on 
that,  but  I  am  a  regulator,  and  I  have  got  all  the  problems  I  can 
deal  with  with  plaintiffs  lawyers  and  defense  attorneys  in  the  in- 
surance industry  without  getting  in  that  fight,  Mr.  Fields.  And  I 
will  very  privately  discuss  it  with  you  afterward. 

Mr.  Fields.  I  thank  the  chair. 

Mr.  Florid.  The  gentleman  from  Kansas. 

Mr.  Slattery.  Thank  you  very  much,  Mr.  Chairman.  First  of  all, 
let  me  say  that  I  really  do  appreciate  your  efforts  in  this  area,  Mr. 
Chairman,  and  I  regret  that  my  duties  on  the  Budget  Committee 
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have  prevented  me  from  more  fully  participating  in  these  hearings. 
But  I  do  plan  to  be  over  here  on  a  regular  basis  as  soon  as  my 
duties  over  there  are  completed. 

I  would  observe  that  if  there  are  any  more  $10  billion  judgments 
in  Texas,  my  good  friend  Mr.  Hall  here  may  have  to  reconsider 
whether  he  can  bettei-  serve  the  citizens  of  Rockwall  back  in  h  - 
law  office  than  here  in  Washington. 

Mr.  Olson,  I  wanted  to  follow  up  on  some  of  the  information  you 
provided  in  your  testimony.  And  based  on  the,  surely,  objective  rec- 
ommendations that  the  committee  has  heard  from  both  sides  of  the 
political  aisle  here  today,  you  are  the  expert  witness  who  can  per- 
haps shed  some  light  on  this. 

But  I  am  jufft  curious.  In  your  testimony  on  page  3  you  indicated 
that  the  losses  from  the  writing  of  insurance  policies  in  the  indus- 
try apparently  rocketed  to  a  record  $23.3  billion  last  year.  I  assume 
that  IS  all  insurance;  is  that  correct?  We  are  not  just  talking  about 
liability  insurance  when  you  are  talking  about  those  losses. 

And  you  went  on  to  say,  even  with  investment  income,  pre-tax 
operating  income  wa£  a  negative  $3.8  billion.  And  that  income 
after  tax  was  less  than  $1.5  billion.  Are  you  talking  about  all  insur- 
ance? 

Mr.  Oi^N.  No,  sir. 

Mr.  Slattery.  Health  insurance,  life  insurance,  liability  insur- 
ance? 

Mr.  Olson.  No,  sir.  Property  casualty  insurance. 
Mr.  Slattery.  You  are  just  talking  about  property  casualty  in- 
surance? 

Mr.  Olson.  Yes,  sir.  And  liability  is  included  in  casualty. 

Mr.  Slattery.  Sure,  OK.  And  then  you  went  on  to  observe  some 
of  the  more  general  reasons  for  the  problems  that  we  are  having. 
And  you  seem  to  place  considerable  emphasis  on  the  fact  that  the 
insurance  industry  as  a  whole  engaged  m  a  period  of  rather  sharp 
competition  that  was  followed  by  a  period  of  dropping  interest 
rates  and  dropping  profits  from  investments  of  the  insurance  com- 
panies. 

And  now  we  are  in  a  situation  where  they  are  experiencing  huge 
losses  due  to  these  dropping  profits  on  the  investment  side  of  their 
operation.  And  they  are  in  the  process,  apparently,  of  recapturing 
these  losses  by  dramatically  increasing  their  premiums.  Is  that  sort 
of  a  fair  characterization  of  what  you  see  going  on? 

Mr.  Olson.  Yes,  sir.  And  I  was  a  little  b?t  more— I  really  was  not 
pejorative,  but  I  was  a  little  bit  more  direct  before  you  slipped  in, 
in  that  I  think  that  the  underwriters,  that  the  insurance  execu- 
tives, and  that  the  companies  themselves  were  irresponsible.  I 
think  they  were  undisciplined.  And  I  very  firmly  believe  that,  and 
I  think  '.hat  they  would  properly  admit  that. 

Mr.  Slattery.  In  Texas,  Mr.  Olson,  maybe  you  have  some  infor- 
mation down  there  that  would  be  of  assistance  to  us  in  trying  to 
quantify  to  what  extent  this  problem  is  caused  by  overgenerous 
Jury  verdicts  or  verdicts  by  judgeq,  and  what  part  of  the  problem  is 
caused  by,  shall  we  say,  unprofitable  investment  by  the  insurance 
industry? 

Maybe  you  have  information  that  gives  some  light  in  terms  of 
how  the  nationwide  industry  is  affected.  I  am  just  curious  if  you 
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could  say  .uat  kind  of  judgments  were  paid  to  plaintiffs  all  over 
the  country,  or  in  Texas,  if  you  have  that  information?  I  am  just 
curious. 

Mr.  Olson.  Well,  everyone  can  probably  address  this.  I  will  try  to 
briefly  say  that,  I  am  not  personally  you  can  quantify— the  judg- 
ments are  very  clearly  in  our  loss  and  loss  adjustment  expenses, 
and  in  the  annual  statements  relative  to  claims  paid  out. 

Mr.  Slattery.  Right. 

Mr.  Olson.  Loss  adjustment  expenses  being  attorney's  fees.  It  is 
not  £t  all  unreasonable — and  someone  corrc7t  me  on  the  panel— if 
in  a  casualty  claim,  liability  claim,  anywhere  from  50  to  60  cents 
on  the  dollar  coes  to  defense  costs,  botn  on  the  plaintiffs  side  and 
the  defei.3e  sioe. 

Mr.  Slattery.  So  you  mean  attorney's  fees,  not  defense  costs. 

Mr.  Olson.  Yes,  sir.  Defense  costs— legal  costs. 

Mr.  Slattery.  Legal  costs. 

Mr.  Olson.  Both  to  the  plaintiff  and  to  the  defendant's  attorneys. 

Mr.  Slattery.  Now  is  that  a  nationwide  statistic,  50  to  60  cents 
on  every  dollar  paid  out  bv  an  insurance  company  is  paid  out  for 
legal  expenses  incurred  either  on  the  part  of  the  defendant,  the  in- 
sura  ice  company,  or  on  the  part  of  the  plaintiff? 

Mr.  Muhl.  I  think  that  is  nationally. 

^Mr.  Olson.  I  think  that  is  a  fair  statement  to  say.  That  if  you 
look  at  all  the  annual  statements  relative  to  the  liability  costs,  you 
would  find  that  percentage  in  the  aggregate. 

Mr.  Florid.  Will  the  gentleman  yield  for  a  minute?  I  ask  unani- 
mous consent  that  the  gentleman  have  an  additional  minute. 

Mr.  Slattery.  Sure. 

Mr.  Florid.  Will  the  gentleman  yield? 

It  is  my  recollection  from  the  days  when  I  practiced  law  that 
plaintiffs  attorneys  usually  have  one-third— if  you  are  talking 
about  50  percent,  you  have  got  to  have  on  the  defense  side  a  sub- 
.  stantial  amount  more  than  50  percent.  Since  the  defense  attorneys 
do  not  operate  on  a  contingency  basis,  that  meeins  there  is  less 
than  thorough  cost  containment  on  the  defense  attorney's  side  in 
having  bills  run  up? 

Mr.  Olson.  Mr.  Muhl  just  pointed  out  to  me  that  the  Insurance 
Service  Office  suggested— what? 

Mr.  Muhl.  It  is  about  23  cents  on  the  dollar,  the  premium  dollar 
is  spent  for  defense  costs.  And  that  is  on  the  rise.  And  that  is 
where  your  initial  concern  is. 

Mr.  Olson.  So  that  would  be  

Mr.  Slattery.  Let  me  ask  my  question  another  way. 

Mr.  Olson.  I  am  responding  to  the  chairman. 

Mr.  Slatter.*.  OK,  go  ahead. 

Mr.  Olson.  I  was  just  simply  going  to  say,  if  we  are  assuming  the 
30  percent  plaintiff  contingency  fee,  and  if  we  are  assuming  the  23 
percent,  which  I  hink  all  of  us  will  say  that  is  at  least  the  fair 
number,  if  not  low,  then  we  are  looking  in  that  instance  ut  53 
cents. 

Mr.  Florid.  That  is  the  premium  dollar,  not  the  payout  dollar? 

Mr.  Olsdn.  Yes,  sir. 

Mr.  Florid.  Not  the  claims. 

Mr.  Olsdn.  That  is  correct,  sir. 
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Mr.  Slattery.  Let  me  ask  this  question.  Last  year,  do  we  have 
any  information  to  indicate  nationwide  how  much  money  was  col- 
lected by  property  casualty  insurance  companies  in  premiums? 
What  is  that  figure,  does  anybody  know? 

Mr.  Olson.  I  do  not  have  it  with  ^r^e. 

Mr.  Slattery.  If  you  assumed  thai  the  insurance  companies  last 
year  did  not  lose  any  money  on  the  investment  side,  had  they  just 
been  able  to  put  their  money  in  the  bank  and  not  lose  anything — 
as  you  have  indicated  that  they  actually  lost  money— but  had  they 
net  lost  any  money  l5>5t  year,  would  they  have  been  able  to  make  a 
profit  as  an  aggregate  figure? 

Mr.  Olson.  Well,  I  think  

Mr.  Sjattery.  I  do  not  want  to  just  limit  to  Mr.  Olson,  but  what 
is  the  answer  to  my  question? 

Mr.  ChjsoN.  I  do  not  mind  sharine  at  all.  In  looking  at  rating, 
when  you  set  a  raU^,  you  go  back  and  look  at  Texas  anyway.  Bill,  I 
do  not  know  what  you  dc  in  Florida.  But  we  use  anywhere  from  a 
3-year  to  a  10-year  timeframe,  because  you  have  to  do  that  to  get  a 
real  picture. 

For  instance,  we  do  not  really  know  what  the  losses  were  in  1985 
and  1984.  What  we  do  know  is  that  in  1982  there  were  seven  insol- 
vencies in  Texas,  1983  there  ^vere  12,  1984  there  were  18,  and  1985 
there  were  between  77  and  81.  So  we  know  that  companies  failed. 
From  their  annual  statements  which  we  received  in  March,  we 
know  that  they  took  substantial  losses. 

This  is  going  to  sound  a  little  strange,  but  our  indications  are,  in 
Texas— and  we  are  using  negative  profit  loadings  of  which  I  have 
some  problems  with— but,  we  are  showing  that  investments  by 
many  insurers  or  investment  income  is  not  using  a  linear  progres- 
sion instead  of  a  exponential  curve  which  we  use  in  ratemaking — 
using  a  linear  progression,  we  are  showing  that  investments  corre- 
spondingly are  up,  but  they  are  not  up  to  the  extent  that  it  has 
onset  those  losses. 

So,  it  is  not  the  bad  investments.  It  is  primarily  the  function  of 
the  interest  rate,  that  the  time  value  of  the  money  that  they  re- 
ceived in  that  embedded  yield  of  the  15-  to  20-percent  interest 
rates. 

Mr.  WAfciHBURN.  The  estimate  is  $142  billion  in  premiums,  $142.3 
billion  in  1985. 
Mr.  Slattery.  VThat  were  the  losses  paid? 

Mr.  Washburn.  Their  estimated  losses  were  89  percent.  That 
would  include  the  incurred  but  not  reported — was  89  percen;  of 
that.  The  nnderwriting  expense,  acquisition  costs  and  all  that  were 
estimated  at  26.25. 

The  dividends — and  these  are  dividends  to  policyholders.  Basical- 
ly it  is  a  premium  payback  for  workers  comp.  If  you  have  better 
experience,  you  get  some  premium  back — added  another  2  percent 
to  that. 

So  the  total  loss  experienced  was—total  property  and  casualty 
was  117  percent.  That  is  what  they  estimate.  $25.2  billion. 
Mr.  Slattery.  Say  that  again. 

Mr.  Muhl.  So  for  every  117  percent,  which  means  for  every 
dollar  they  received  in  premium  they  spent  $1.17. 
Mr.  Washburn.  Right.  So  their  total  losses  were  $25.2  billion. 
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Mr.  GuNTER.  So  obviously  investment  income  takes  a  

Mr.  Slattery.  I  am  trying  to  understand  the  basic  math. 
Mr.  Washburn.  That  does  not  reflect  investment  income. 
Mr.  Slattery.  So  the  premiums  were  $142  billion. 
Mr.  W.\8HBURN.  Right. 

Mr.  Slattery.  You  are  telling  me  that  the  loss  payment  was  $89 
billion? 

Mr.  Washburn.  No,  no,  89  percent.  I  am  sorry,  they  have  got  it 
in  percentages.  They  do  not  have  the  numbers  here. 

Mr.  Slattery.  89  percent.  And  then  underwriting  expenses  were 
26  percent? 

Mr.  Washburn.  Right,  and  2  percent  for  premiums  to  policyhold- 
ers. They  include  that  in  their  column  of  costs,  because  dividends 
to  policyholders  are  basically  paybacks  for  good  experience  on 
woriters  comp  rates.  It  is  like  a  premium  return. 

Mr.  Gunter.  But  clearly,  Mr.  Slattery,  the  total  profit  picture,  I 
think,  needs  to  be  taken  into  accoimt.  Insurers  would  prefer  other- 
wise. Insurers  would  prefer  that  the  view  of  regulators  be  focused 
only  on  underwriting  results.  I  do  not  think  there  is  a  single  regu- 
lator here  though  that  does  not  believe  that  you  need  to  teke  into 
account  investment  retui 

Mr.  Slattery.  Could  I  ask  one  last  quick  question? 

Mr.  Washburn.  Their  investment  returns,  by  the  way,  they  esti- 
mate are  $19.7  billion. 

Mr.  Slattfry.  What  has  been  the  historical,  in  ihe  last  5  years 
or  10  years  or  whatever  you  have,  track  record  in  terms  of  return 
on  investment  for  insurance  companies? 

Mr.  Oi^N.  One  of  the  problems  you  get  into  in  rateniaking  is, 
we  may  use  a  total  rate  of  return  on  net  worth,  rate  of  return  on 
equity  

Mr.  Slattery.  Why  do  you  not  use  a  rate  of  retur-^  on  premium 
dollar?  You  cannot  do  that? 

Mr.  Oi^N.  No,  sir.  Legally,  you  have  got  to  be  more  exact  than 
that  for  constitutional  confiscatory  problems.  If  you  were  big 
enough  you  could.  But  properly,  using  a  rate  of  return  on  net 
worth,  which  the  National  Association  of  Insurance  Commission- 
ers, I  might  add,  adopted  that  about— what.  Bill,  in  1983? 

Mr.  Gunter.  Yes. 

Mr.  Oi^N.  In  1983  under  Bill's  administration,  and  It  is  very  dif- 
ficult to  predict.  I  would  need  the  spread  sheets  in  front  of  me  to 
give  it  to  you. 

Mr.  Florio.  Perhaps  if  you  are  not  able  to  provide  it  now,  for  the 
record,  the  gentleman's  questions,  the  statistical  questions  particu- 
larly, I  am  sure  you  might  be  in  a  position  to  provide  to  us.  We 
would  appreciate  it. 

Mr.  MuHL.  We  would  be  more  than  pleased  to  supply  that. 

Mr.  Lent.  Could  I  just  get  one  — 

Mr.  Florio.  The  gentleman's  time  is  extended  for  an  extra 
minute. 

Mr.  Lent.  Will  the  gentleman  yield? 
Mr.  Slattery.  Yes. 

Mr.  Lent.  Thank  you.  On  that  point,  we  have  heard  testimony 
that  in  1984  the  insurance  industry  lost  money  on  the  premium 
side.  The  insurance  industry  made  money  on  the  investment  side. 
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The  net  combination  of  the  two  in  1984  was  that  the  insurance  in- 
dustry lost  $3.8  billion. 
Mr.  Washbvrn.  They  had  capital  gains. 

Mr.  Lent.  Well,  foiget  the  capital  gains.  You  are  selling  off  your 
assets  in  order  to  obtain  capital  gains. 

Mr.  Washburn.  That  is  right,  you  are  selling  off  your  assets. 

Mr.  Len^  My  point  is  that  combining  investment  income  and 
premium  loss  there  was  a  net  loss  in  1984. 

Mr.  Washburn.  It  started  in  1984.  It  was  larger  in  1985.  1984 
was  the  first  year  that  they  did  njt  make  as  much  money  on  in- 
vest 1 1  ant  income  as  they  lost  on  underwriting. 

Mr.  Lent.  Right.  And  the  final  figures  for  1985  are  not  finalized 
yet.  But,  you  are  telling  me  they  anticipate  there  will  be  another 
year  of  loss  in  the  insurance  industry. 

Mr.  Washburn.  That  is  right. 

Mr.  Florio.  Would  the  gentleman  yield? 

Mr.  Lent.  Sure,  Til  be  happy  to  yield. 

Mr.  FU)Rio.  First  of  all,  is  it  appropriate  not  to  count  capital 
gains?  But  more  importantly,  how  do  we  understand  then  the  fact 
that  in  the  market  today  insurance  stocks  are  very,  very  highly 
priced  for  an  industry  that  you  have  just  described  as  being  a 
basket  case? 

Mr.  GuNTER.  I  think  one  of  the  reasons  for  that  is  the  fact  that 
the  investors  are  certainly  very  much  aware  of  the  rate  increase 
picture  that  is  occurring  across  the  board.  As  a  result  of  that 
expect  a  very  different  picture  in  the  ensuing  year.  And  as  a  result, 
you  see  the  institutional  investors,  far  and  away  above  the  norm, 
above  the  scale  investing  in  property  and  casualty  insurance 
stocks.  I  think  they  are  looking  forward  to  profits  and  returns  on 
those  investments. 

Mr,  Washburn.  For  years  the  industry  maintained  that  their 
stocks  were  undervalued,  but  no  one  wanted  to  buy  them  because 
the  price  seemed  to  be  going  down.  So  in  that  sense,  they  think 
they  may  be  coming  up. 

No.  2,  you  have  to  remember,  that  is  all  of  property  and  casualty, 
the  mcgority  of  which  is  property.  A  lot  of  it  personal  lines  where 
the  loss  is  not  near  as  great.  Cfasualty  insurance,  the  loss  ratios 
have  been  much  worse  than  117  percent  in  just  about  all  the  lines. 
And  that  is  where  we  are  having  our  problems  today. 

Mr.  GuNTER.  But  I  do  think  it  is  proper  to  consider  capital  gains. 
Not  unrealized  capital  gains,  but  capital  gains  in  the  total  financial 
picture  of  an  insurance  company. 

Mr.  Fu)Rio.  The  time  of  the  gentleman  has  expired.  Let  me  just 
develop  a  point. 

Mr.  Olson,  I  was  very  impressed  with  your  waxing  philosophic. 
And  I  think  in  many  respects  you  raised  very  legitimate  questions. 

Let  me  attack  the  same  problem  from  a  different  perspective. 
There  is  a — the  concept  of  risk  abatement  is  one  that  1  suppose  the 
iudicial  system  does  contribute  to  in  a  somewhat  sloppy  way,  but 
by  virtue  of  uidgments,  the  result  is,  we  think,  that  there  will  be 
en  effort  to  abate  risks  so  as  to  avoid  liability. 

That  is  clearly  not  preferable.  And  some  of  us  have  developed 
some  thoughts  in  terms  of  the  regulatory  system  in  the  areas  of 
health,  in  the  area  of  environment,  breaking  down  to  a  certain 
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extent,  such  that  people  feel  they  have  no  alternative  in  the  face  of 
injury  but  to  resort  to  the  courts  in  ways  that  in  the  past  they  may 
not  have  felt  the  need  to  do. 

We  had  a  hearing  here  yesterday  where  EPA  testified.  The  Con- 
gress passed  a  clear,  unequivocal  piece  of  legislation  saying,  no 
more  dumping  of  toxic  wastes  that  are.  untreated  into  land-based 
disposal  systems.  That  was  fairly  clear.  The  Administration,  the 
EPA,  came  out  with  a  set  of  regulations  that  said,  yes,  you  are  al- 
lowed to,  under  the  rest  of  these  circumstances. 

In  the  face  of  that  type  of  regulatory  situation— first  of  all,  we 
are  not  surprised  that  insurance  companies  say,  we  do  not  want  to 
insure  when  there  is  no  set  of  regulations.  We  are  not  surprised 
when  people  get  injured  as  a  result  of  drinking  water  out  of  a  toxic 
waste  dump  site  that  is  not  supposed  to  be  in  operation,  that  they 
resort  to  tort. 

We  can  go  straight  down  the  list.  Yo  i  mention  trucks.  Well,  the 
regulatory  agency  in  town  here  is  not  enforcing  its  ')wn  regulations 
with  regard  to  front-end  brakes.  We  have  provisions  on  the  books 
about  under-ride  protections  that  should  be  put  into  effect  that 
have  not  been  done. 

You  talked  about  Texaco.  We  could  talk  about  the  unavailability 
of  corporate  director  insurance.  Well,  the  antitrust  laws  are,  in 
many  respects,  not  being  enforced  in  the  traditional  way,  so  it 
should  not  be  a  surprise  that  you  have  got  disruption  in  the  corpo- 
rate marketplace  such  that  there  are  more  risks  as  a  result  of  in- 
stability. 

Is  there  any  justification  for  resort  to  the  tort  law  as  a  result  of 
the  failure,  if  you  accept  the  premise,  of  the  regulatory  system  in 
many  areas  to  do  what  it  should  be  doing  to  abate  the  risks? 

That  is  to  say,  if  the  risks  are  not  abated  on  the  front  end,  you 
are  going  to  have  to  pay  the  price  at  the  back  end  when  someone  is 
injured  and  there  is  no  other  game  in  town.  If  the  Congress  is 
doing  only  so  much,  the  executive  is  not  doing  very  much,  the  judi- 
ciary has  got  to  pick  up  the  slack. 

Mr.  Olson.  Well,  you  know,  I  have  not  examined  the  premise,  so 
I  will  take  it  on  the  assumption  that,  first  of  all,  the  premise  is 
ba^ed  on  that  we  are  always  going  to  look  to  something  to  abate 
the  risks.  Either  the  'body^  politic,  to  wit,  government,  or  to  our 
sjrstem  of  civil  justice. 

Mr.  Florio.  Mr.  Olson,  let  me  just  raise  the  point  right  there  be- 
cause I  think — I  do  not  think  there  should  be  any  dispute  that  you 
are  not  going  to  have  social  stability  if  you  have  a  situation  where 
people  are  wronged  without  remedy  anywhere. 

Mr.  Olson.  I  agree. 

Mr.  Florio.  At  some  point,  when  enough  people  feel  there  is  in- 
justice in  the  system,  you  do  not  have  a  system. 

Mr.  Olson.  You  have  got  it,  100  percent.  And  I  agree  with  that, 
and  I  agree  with  that  premise. 

The  part  of— well,  I  really  do  not— I  do  not  know  what  I  disagree 
with,  because  frankly,  I  just  have  not  thought  it  through. 

But  there  is  an  article — and  please  forgive  me  for — I  not  trying 
to  sell  anybody's  magazines— but  there  was  an  article  in  Forbes 
magazine  in  July,  I  believe,  of  last  year  entitled,  A  World  Without 
Insurance.  It  was  very  interesting. 
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You  know,  if  you  want  to  really  see  what  in  reality  are  your 
risks,  look  at  the  insurance  mechanism.  Take,  for  instance,  an 
issue  that  vou  have  been  extremely  involved  in,  the  Superfund. 
Take  a  nuclear  waste— take  nuclear  activity.  What  do  the  interna- 
tional reinsurers  tell  you? 

On  the  one  hand,  we  want  that  source  of  energy.  At  least,  as  a 
populace,  I  think  we  have  manifested  that  interest.  But  the  insur- 
ers on  Three  Mile  Island  that  came  to  New  York  a  couple  of  years 
ago,  could  not  even  get  homeowner's  insurance  next  to  Three  Mile 
Island.  Why?  No  insurer  wanted  to  write  that  risk. 

There  are  some  risks— our  technology,  if  you  talk  to  the  reinsur- 
ers today,  our  technology  is  so  immense  that  we  do  not  know  where 
we  are  going. 

First  instance,  go  to  a  college  town,  or  I  guess  you  can  go  right 
here  in  Washington,  DC,  one  of  these  suntan  parlors.  Now  I  am  not 
against— I  think  everybody  should  have  a  nice  tan  if  they  want 
one.  But  we  do  not  know  what  our  technology  is  doing  to  us  today. 
We  do  not  know  what  the  CRT's  relative  to  radiation  are  doing  to 
us  visually.  We  do  not  know  what  these  suntan  parlors  are  going  to 
do  to  the  epidermis  20  to  30  years  from  now. 

And  our  technology  is  so  vast,  and  we  are  asking  someone  to  pay 
a  pnce  today  for  something  that  may  manifest  itself  20  years  out. 
And  that  again  exacerbates  the  risk  abatement. 

Mr.  Florio.  Mr.  Olson,  let  me  just— I  do  not  think  everybody  is 
going  to  make  the  argument  that  the  suntan  industry  is  perform- 
ing a  sufficient,  vital  public  purpose,  that  is  not  something  that 
should  not  be  fact^  ^d  into  the  cost  of  suntans. 

Now  you  talked  about  nuclear  facilities.  We  talk  about  environ- 
mental cleanup  to  ensure  a  continuation  of  the  chemical  industry; 
veiy  important  public  purposes.  Do  we  not  have  to  follow  your 
train  of  logic  to  its  ultimate  conclusion?  That  if  there  is  such  a 
public  cost  to  be  burdened  or  be  carried  because  of  these  very  im- 
portant public  functions,  do  you  not  almost  put  into  question  the 
viability  of  the  private  insurance  industry  to  shoulder  the  public 
costs  of  those  public-oriented  endeavors? 

Mr.  Olson.  I  think,  if  you  do  not  agree  with  that  I  think  you  at 
least  have  to  ask  the  question— and  I  will  shift  from  property  and 
^ualty  to  hospitalization.  I  oppose  a  Federal  Health  Insurance 
Program.  But  I  stop  short  of  dealing  with  a  catastrophic  illness. 

Mr.  Washburn.  I  think  you  addressed  that  with  swine  flu. 

Mr.  Florid.  Disastrously. 

Mr.  Washburn.  There  was  a  public  purpose  that  the  private 
sector  said,  how  are  we— we  have  no  way  to  know  what  our  expo- 
sure is  on  this.  We  are  not  going  to  be  able  to  rate  it.  And  if  I  am 
not  mistaken,  you  assumed  the  burden. 

Mr.  Lent.  And  lost  money. 

Mr.  MuHL.  But  assumed  the  burden  and  established  certain  im- 
munities in  that  process. 

Mr.  Olson.  DPT  today,  is  a  good  one,  relative  to  product  liability. 
Because  of  product  exposures,  there  are  two  major  pharmaceuticals 
that  have  pulled  out  of  DPT.  I  mean,  you  have  just  shaken  the 
ground  in  Houston,  TX  and  New  Jersey  and  everything  else  when 
a  mother's  child  cannot  get  the  DPT,  be  they  rich  or  poor. 
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And  I  think  probably  you  all  are— I  do  not  know  if  you  have 
been  asked  yet,  but  I  suspect  you  will— if  that  DPT  vaccine,  if  the 
Centers  for  Disease  Control  cannot— they  say  they  are  50  percent 
short  today—or  at  least  they  said  that  about  two-and-a-half  months 
ago— where  is  that  going  to  come  from.  You  are  going  to  have  to 
get  back  into  that. 

Mr.  Slattery.  Mr.  Chairman. 

Mr.  Florid.  My  time  has  expired.  I  will  recognize  the  gentleman 
from  New  York  and  he  may  jdeld. 
Mr.  SLArrERY.  I  appreciate  it. 

Mr.  Florid.  Unanimous  consent  to  extend  my  time  for  an  addi- 
tional minute?  Happy  toyield. 

Mr.  Slattery.  OK.  The  counselor  from  Rockwall  and  I  were 
trying  to  answer  a  very  basic  question  that  is  concerning  to  me. 
And  that  is,  can  you  explain  to  me  why  insurance  companies — to 
use  your  example  of  insuring  the  suntan  parlor— why  they  cannot 
agree  that  they  will  insure  the  operation  of  that  for  liability  pur- 
poses to  the  tune  of  a  $500,000,  or  $1  million  or  whatever?  And 
thereby,  they  have  quantified  at  least  part  of  their  risk  and  agreed 
to  a  premium  to  justify  that. 

Explain  to  me  why  that  is. 

Mr.  Washburn.  They  thought  they  did  that  with  both  the  asbes- 
tos and  pollution,  with  something  in  the  pollution  law  that  said, 
sudden  and  accidental  exposure.  And  there  has  now  been  a  court 
case  in  New  Jersey  that  sudden  and  accidental  could  mean  seep- 
age. 

Mr.  Florid.  If  the  gentleman  would  yield.  But  the  difference,  of 
course,  is— what  the  gentlewoman  from  Kansas  is  talking  about  is 
absolute,  written-in  liability  limits.  The  ambiguity  in  the  policy  you 
are  making  reference  to  was  interpreted  by  the  court  against  the 
insurance  company,  which  is  a  traditional  approach. 

Mr.  Washburn.  Their  problem  is,  they  are  not  sure  they  can 
write  it.  I  mean,  they  thought  they  had  an  absolute  limit  on  their 
exf  "sure  for  asbestos,  as  an  example.  And  the  '^ourt,  through  the 
ruling  on  the  triple  trigger,  allowed  the  policyholder  to  allocate 
people  so  you  do  not  run  out  of  limits. 

Mr.  Slattery.  I  hope  that  our— well,  let  me  ask  this  question. 
Has  our  contract  law  in  our  country  deteriorated  to  the  point 
where  an  insurance  company  cannot  say  that  we  are  going  to 
insure,  you  know,  XYZ  trucking  company  in  Holton,  KS,  to  the 
tune  of  $1  million? 

In  other  words,  if  they  are  moving  flammable  liquid  down  the 
highway,  and  the  driver  runs  a  stop  sign  and  blows  himself  into 
yesterday,  and,  some  ocher  people  as  well,  then  the  contractual  li- 
ability of  the  insurance  carrier  will  be  $1  million,  period. 

Now  tell  me  why— what  has  happened  to  the  contract  law  of  this 
country  that  prevents  the  insurance  companies  from  being  able  to 
say:  our  liability  coverage  is  $1  million,  your  premium  is  x  amount. 
What  prevents  them  frcm  quantifying  the  risk  in  that  fashion? 

Mr.  Washburn.  In  terms  of  penl,  they  think  they  probably  have 
the  ability  to  quantify  the  risk.  There  does  not  seem  to  be  a  great 
deal  of  problem  in  terms  of  earthquake— well,  earthquake  I  should 
not  say— but  fire,  or  hail,  or  some  of  those  things. 
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But  in  terms  of  long  term  exposure,  or  ways  that  in  some  cases 
the  court  will  say,  your  policy  really  meant  tnis  when  they  had  not 
intended  that  to  be  the  case,  and  they  will  reinterpret  it  20  years 
back.  The  claims-made  is  the  insurance  industry's  attempt  to  quan- 
tify their  risk.  They  have  an  absolute  cap  and  it  is  only  on  the 
claim. 

The  problem  is,  that  even  the  industry  is  split  on  whether  this 
will  solve  the  problem.  Some  in  the  industry  feel  that  the  claims- 
made  will  be  interpreted  as  such  as  in  the  current  policy.  And  they 
did  not  want  to  go  with  the  form. 

Mr.  Slattery.  Do  you  have  any  problems  with  being  able  to  limit 
your  exposure  under  automobile  insurance  coverage,  for  example? 
Is  there  some  doctrine— this  is  going  back  15  years. 

Mr.  Hall.  Will  the  gentleman  yield? 

Mr.  Slattery.  I  would  be  happy  to  jdeld  to  the  counselor  from 
Rockwall. 

Mr.  Hall.  I  think  being  probably  the  best  lawyer  on  the  subcom- 
mittee  

Mr.  Slattery.  You  are  claiming  that  distinction,  Mr.  Hall. 

Mr.  Hall  [continuing].  Maybe  in  the  room. 

Let  me  teW  you  how  these  things  work.  By  the  way,  I  was  speak- 
ing to  90  physicians  in  Smith  County,  staid,  conservative.  Republi- 
can Smith  County  and  asked  for  a  show  of  hands  on  how  many  had 
been  sued.  Over  two-thirds  of  them  held  up  their  hands.  That 
amazed  me.  That  does  not  amaze  you  men  because  you  have  been 
taking  those  statistics  for  a  long  time. 

But,  they  have  a  loss  and  they  have  a  policy  covering  it  that  the 
insurance  company  presumes  is  the  maximum  amount  they  have 
to  lay  out.  It  could  be  a  frivolous  lawsuit,  or  it  could  be  a  suit  filed 
to  settle,  it  could  be  a  suit  filed  because  the  adjuster  did  not  answer 
a  call. 

But  then  the  doctor  feels,  that  although  he  has  insurance,  and 
the  insurance  company  owes  him  a  defense;  he  does  not  totally 
trust  that  insurance  company  and  he  gets  his  own  lawyer.  In 
Texas—I  do  not  know  about  other  States— his  own  lawyer  writes 
that  insurance  company  and  says,  I  have  coverage  for  a  million 
bucks,  but  if  you  do  not  settle  it  within  the  million-dollar  coverage, 
you  are  liable  for  all  the  rest  of  it. 

What  is  that  called?  Staries,  or  what  is  the  decision?  I  cannot 
think  of  what  it  is. 

Mr.  Slattery.  You  are  obviously  the  more  knowledgeable  lawyer 
in  the  room. 

Mr.  Hall.  If  they  do  not  pay  it  within  the  policy,  they  are  liable 
for  all  they  sue  for  under  the  circumstances,  when  they  are  put  on 
notice.  That  is  the  case  that  they  did  not  honor  their  contract. 

Now  that  is  what  runs  the  insurance  companies  and  the  people 
that  try  to  write  these  risks  and  figure  up  what  they  are  going  to 
lose,  that  is  what  runs  them  out  of  their  tree. 

Mr.  Olson.  One  of  the  other  things  I  think  I  said  before  you 
come  in  is  that,  there  are  just  some  fundamentals  you  have  got  to 
always  keep  in  the  back  of  your  mind. 

Mr.  Hall.  And  that  is  the  court.  The  courts  get  last  guess  at 
what  the  law  is. 
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Mr.  Olson.  That  is  right  The  insurers— you  are  saying— I  mean, 
I  think  what  I  hear  you  asking  is,  why  is  there  not  some  limit  or 
some  reasonableness  out  here  about  what  they  are  going  to  coven 

Mr.  Slattery.  No,  there  are  two  different  questions.  I  mean, 
there  is  a  question  with  respect  to  limits  imposed  on  jury  verdicts, 
for  example.  I  mean,  that  is  one  option. 

The  other  option  is-~and  this  is  what  I  do  not  understand— is 
why  insurance  companies  cannot  quantify  their  risk  by  limiting 
their  liability  insurance  covera^.  So  that  if  you  are  insuring  com- 
pany—I hav3  trucking  companies,  small  manufacturers  in  my  dis- 
trict that  have  had  their  insurance  premiums,  200,  300,  400  per- 
cent, what  have  you  in  the  last  few  years.  And  I  have  had  situa- 
tions where  they  have  just  said,  we  are  not  interested  in  insuring 
you,  period.  And  many  of  these  companies  have  never  had  a  claim. 

And  I  do  not  understand  why  those  insurance  carriers  cannot 
come  out  to  XYZ  manufacturer  or  XYZ  trucking  company  and  say, 
we  are  going  to  insure  you  to  the  tune  of  $1  million  for  whatever 
risk,  you  know,  and  it  is  for  1  year,  or  whatever,  and  contractually 
limit  their  liability  with  the  parties  involved. 

Mr.  Olson.  Well,  if  you  are  a  willing  purchaser  and  the  insurer 
is  a  willing  seller,  you  want  the  best  deal  you  can  get  in  town,  for 
the  most  coverage  to  protect  you  from  the  greatest  amount  of  expo- 
sure. 

Mr.  Slattery.  Right. 

Mr.  Olson.  I  started  off  by  saying,  their  greed  will  always  over- 
come their  fear.  And  they  are  going  to  give  you  a  deal  if  they  can 
afford  it. 

Now  the  reason  that  in  the  aggregate  they  do  not  look  at  you  in- 
dividually—they  may  if  you  are  big  enough.  I  mean,  you  have  folks 
m  this  room— if  you  are  big  enough,  if  you  have  got  the  premium 
volume,  the  laws  of  large  numbers,  the  universe  that  is  expansive 
ad  infinitum,  they  are  going  to  look  at  you. 

But  when  they  reinsure  that  block  of  business,  primarily  that  li- 
ability, that  casualty  coverage,  be  it  by  facultative  or  treaty  rein- 
surance, they  are  not  going  to  look  at  your  risk  singularly.  They 
are  going  to  look  at  their  perils  to  which  they  are— or  from  which 
they  are  exposed  in  the  aggregate,  to  lay  off  their  exposure. 

And  thai  is  what  makes  so  many  people  angry.  I  mean,  it  is  just 
tough  to  explain  to  a  day  care  center  owner  or  to  a  trucker  

Mr.  Slatteky.  Well,  you  are  really  not  answering  my  question. 
My  question  is,  I  am  still  unclear  as  to  why  the  insurance  compa- 
ny, in  the  aggregate,  dealing  with  hundreds  of  businesses  or  one 
business,  cannot  just  say,  1  will  insure  you  to  the  tune  of  $500,000, 
or  $100,000,  or  $200,000,  what  have  you,  and  say  that  is  my  limit.  I 
will  not  insureyou  for  risk  beyond  that. 

Mr.  Olson.  They  can.  They  can  do  that. 

Mr.  Slattery.  Aiid  if  they  do  that,  why  can  they  not  provide  in- 
surance to  these  people?  These  people  do  not  need  $50  million 
worth  of  insurance. 

Mr.  Olson.  Today,  they  cannot  get  reinsurance. 

Mr.  Hall.  But  Mr.  Commissioner,  if  they  write  that  contract 
that  the  gentleman  from  Kansas  is  asking  about  for  say,  $300,000 
per  injury,  and  I  have  lost  a  leg.  That  my  insurance  company 
thinks  that  leg  is  worth  about  $100,000.  They  want  to  settle  it  for 
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that;  but  they  get  this  letter  written  to  them  that  says,  I  have  lost 
a  leg  and  I  am  entitled  to  at  least  $300,000,  and  you  protect  me  by 
laying  down  your  policy  limits,  or  you  have  not  honored  your  con- 
tract. 

Then  there  is  no  way  that  you  can  write  it,  unless  you  are  going 
to  reinsure  or  lay  off  or  whatever  you  do  beyond  the  $300,000. 
There  is  no  way  that  you  can  protect  yourself  against  that,  t*iat  I 
know  of. 

Mr.  Slattery.  Can  I  follow  up  just  a  second?  We  are  raising  a 
different  issue  here  a  little  bit,  because  my  memory  is  coming  back 
from  law  school  15  years  ago. 

Mr.  Hall.  You  raised  two  issues  and  I  have  only  answered  one  of 
them. 

Mr.  Slattery.  The  question  is,  and  the  point  you  are  raising  goes 
to  the  question  of  the  conduct  of  the  insurance  company,  and  its 
inability  or  refusal  to  respond  to  a  legitimate  claim. 

Mr.  Hall.  And  justifiably  so  sometimes. 

Mr.  Slattery.  And  justinably  so  sometimes. 

Now  any  award  that  is  given  to  a  plaintiff  in  that  instance  is 
given  to  remunerate  them  imder  some  sort  of  a  breach  of  contract 
on  the  part  of  the  insurance  company;  is  that  not  correct?  In  other 
words,  they  did  not  come  forward  and  pay  their  claim  as  they 
should  have. 

Mr.  Hall.  If  they  did  not  give  them  a  defense  and  did  not  settle 
their  claim  within  the  policy  limits,  and  they  are  put  on  notice  of 
that. 

Mr.  Slattery.  But  is  there  not  a  question  of  reasonableness  also 
involved? 
Mr.  Hall.  Yes. 

Mr.  SiATTERY.  In  other  words,  the  insurance  company  

Mr.  Hall.  But  they  sue  the  insurance  company,  and  the  insur- 
ance companies  are  target  defendants  in  my  State. 
Mr.  Slattery.  I  would  be  curious  to  see  some  cases  on  that. 
Mr.  Hall.  There  are  a  lot  of  them. 

Mr.  Slattery.  Because  if  I  remember  correctly  

Mr.  Florio.  Will  the  gentleman  yield? 
Mr.  Slattery.  Yes. 

Mr.  Florio.  Is  this  a  particular  idiosyncrasy  of  Texas  law  that  is 
being  talked  about? 
Mr.  Hall.  No. 
Mr.  Slattery.  No,  it  is  not. 
Mr.  Muhl.  That  is  widespread. 

Mr.  Hall.  What  is  the  name  of  the  decision— one  of  you  lesser 
lawyers  can  tell  me,  maybe. 

Mr.  Florio.  You  can  submit  it  for  the  record. 

Mr.  V^ASHBURN.  But  you  have  got  to  remember,  the  other  side  of 
that  qut«t:on  i*^,  you  have  got  to  also  figure,  out  of  that  pool  of  pol- 
icyholders out  there,  how  many  are  going  to  go  to  that  limit? 

Mr.  Slatfery.  Well,  that  is  the  ABCs  of  underwriting  insurance. 

Mr.  Washburn.  That  is  right.  And  as  an  example,  for  day  care, 
even  though  they  limit  it,  they  may  not  feel  they  have  enough 
knowledge  about  how  many  of  those  policyholders  are  going  to  go 
to  the  limit,  because  they  feel  the  world— they  cannot  look  back- 
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ward— that  the  world  is  changing  on  them.  That  the  nature  of  that 
risk  has  changed,  and  they  are  unable  to  quantify  the  change. 

With  truckers,  two  of  the  major  carriers  that  handled  truckers 
have  fallen  on  hard  times;  have  had  to  cease  business. 

Mr.  MuHL.  Insolvent. 

Mr.  Washburn.  They  have  become  insolvent. 

Mr.  Slatfery.  Is  that  a  function  of  their  investment  problems? 

Mr.  Washburn.  No,  that  is  a  function  of  the  price  was  too  low. 

Mr.  SliAiTERY.  The  what? 

Mr.  Washburn.  The  price  was  just  too  low. 

Mr.  Slattkry.  Now  wait  a  minute.  You  know,  we  have  already 
heard  from  Mr.  Olson  that  premiums  were  dramatically  reduced  in 
a  fit  of  competition.  And  you  know,  premiums  may  have  been  too 
low  at  some  time,  perhaps. 

But  the  problem  may  stem  from  the  fact  that  the  money  that 
they  did  have  to  invest  and  handle  was  improperly  handled,  or 
they  did  not  plan  ahead. 

Mr.  Washburn.  Tney  did  not  keep  up  with  their  expenses.  I 
mean,  it  could  be  a  series  of  things,  but  basically— I  mean,  the  two 
major  writers  of  truckers  went  out  of  business,  and  the  majority 
consensus  in  the  industry  was  that  truckers  were  underpriced. 

And  the  other  problem  is,  that  many  of  the  companies  that  are 
in  the  casualtv  business  do  not  feel  their  underwriters  are  able  to 
look  at  a  trucking  risk  and  be  able  to  make  an  evaluation.  You  de- 
termine expertise  in  the  business  the  same  way  you  do  everything 
else. 

Mr.  Florio.  Will  the  gentleman  yield  on  that  point? 
Mr.  Slattery.  Be  happy  to. 

Mr.  Fu)Rio.  I  was  at  a  meeting  not  too  lon^  ago,  and  there  were 
apparently  not  too  many  insurance  companies  writing  insurance 
for  toxic  waste  dump  sites.  There  is  one  particular  company  that  is 
still  in  there. 

And  it  was  suggested  to  me  by  people  that  appeared  to  be  knowl- 
edgeable that  that  company  had  expert  underwriters  who  were  in 
the  position  to  know  what  they  were  doing  saying,  we  will  be 
happy  to  write.  You  '  'e  to  have  double  liners,  you  have  to  have 
this. 

So  does  that  not  spell  out  maybe  some  deficiencies  on  the  part  of 
the  industry  in  terms  of  having  expert  people  who  can  do  what  the 
insurance  industry  is  supposed  to  be  doing,  which  is  defining  risk, 
costing  it  out,  and  that  might  be  part  of  the  problem  as  well,  is  it 
not? 

Mr.  Washburn.  I  think  that  many  knowledgeable  observers  in 
the  industry  maintained  that  the  underwriting  functions  in  the  in- 
dustrv  atrophied.  And  they  do  not  have  the  sharpest  people  in  the 
world  doing  some  of  the  underwriting. 

And  that  is  one  of  the  reasons  that  we  have  had  the  type  of 
wholesale  midterm  cancellations  and  so  forth,  because  they  do  not 
have  the  faith  in  their  underwriting  functions  in  terms  of  being 
able  to  pick  good  and  bad  risk. 

Mr.  MuHL.  And  that  is  why  a  lot  of  these  companies  jumped  into 
specialty  writing.  For  an  example,  the  day  care  folks,  the  bulk  of 
that  business  written  by  Mission.  Transit  Casualty  writing  the  bulk 
of  the  barowners,  restaurant  owners,  and  transportation  facility. 
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So  where  they  had  expertise,  that  is  where  they  would  really  go 
after  that  market  and  try  to  capture  as  much  of  that  market  as 
possible. 

Mr.  Florid.  Is  that  any  different  from  most  of  the  rest  of  busi- 
ness? I  mean,  lawyers  are  going  into  boutique  law  firms  because  of 
the  complexity  that  we  are  talking  about  in  our  whole  economy. 
There  is  a  need  for  a  higher  degree  of  specialization. 

But  I  wonder  if  that  also  does  not  put  into  question  the  basic 
premise  that  our  whole  economy  works  from,  which  is,  there  will 
always  be  someone  there  to  provide  protection  from  market  abuse 
by  virtue  of  competition. 

If  we  have  such  highly  specialized  businesses  in  all  of  our  econo- 
my—this time  we  ure  talking  about  insurance — can  we  expect  that 
there  will  be  knowledgeable  competition,  as  opposed  to  competition 
that  comes  in  without  specific  knowledge  just  for  the  quick  buck, 
and  hence  we  have  the  problem. 

Mr.  Olson.  In  fact,  you  put  your  finger  right  on  it  in  that,  in  this 
conversation  we  are  assuming  that  underwriting  means  something. 
And  what  you  have  put  your  finger  on  is,  is  that  in  the  last  6  to  8 
years,  the  insurance  industry,  if  you  look  at  their  organizational 
chart,  probably  their  marketing  vice  president  was  in  charge  of  the 
company,  not  the  underwriter.  Because  the  object  of  the  game  was, 
money  in,  time  value  of  money,  claims  paid  out. 

Then  when  the  worm  turned,  now  every  risk  is  probably  being 
looked  at  with  a  magnifVing  glass  and  a  blowtorch. 

Mr.  Florio.  That  is  the  same  observation  some  have  made  with 
regard  to  things  like  the  automobile  industiy  where  the  marketing 
peoole  were  greater  in  prominence  than  th^  quality  control  people 
might  have  been.  Hence,  we  now  have  Japanese  automobiles.  I  sus- 
pect we  may  be  seeing  Japanese  insurance  before  too  long  if  the 
same  quality  deficiencies  happen  to  be  there. 

The  time  of  the  gentleman,  has  expired.  Recognize  the  gentleman 
from  Texas. 

Mr.  Fields.  Mr.  Chairman,  I  just  want  to  go  back  to  the  point 
Mr.  Slattery  was  making.  And  it  is  m^  understanding  that  in  some 
court  decisions  there  have  been-  stacking  of  policies.  That  if  some- 
one were  given  a  million  dollar  coverage  in,  say,  1983,  and  the 
same  coverage  in  1984  and  1985,  and  then  there  was  some  lawsuit, 
instead  of  it  bein^  a  million  dollar  coverage  for  1986,  when  the  law- 
suit was  settled  it  was  $3  million  for  1983,  1984,  1985  stacked  to- 
gether. And  if  I  understand  it  correctly,  that  came  from  a  decii  ion 
called  the  Cain  decision.  And  it  might  be  something  that  this  panel 
would  want  to  r^pond  to  now  or  respond  to  us  later  in  vriting. 

But  I  think  it  is  part  of  the  direct  answer  you  were  raising  as  to, 
what  the  problem  is  in  the  insurance  industry. 

Mr.  MuHL.  Just  0  elaborate  on  that.  Any  insurance  company 
will  write  the  business,  whether  it  is  day  care,  or  get  involved  in 
any  lines  if  they  can  reasonably  predict  what  that  Toss  is  going  to 
be,  put  a  price  to  it,  and  then  sell  that  product  and  attempt  to 
moke  some  money. 

But  when  you— and  I  think  Lyndon  Olson  referred  to  it  earlier— 
when  you  have,  on  this  prospective  guess  into  the  future  by  the  in- 
surance company,  this  is  not  something  if  they  guess  right,  that  is 
great;  if  they  guess  wrong,  that  is  OK,  too.  But  they  cannot  make 
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up  for  past  losses.  They  are  projecting  into  the  future  what  their 
loss  is  going  to  be. 

When  you  have  a  rule,  a  change  in  midstream,  once  they  have 
gone  through  all  those  processes  of  predicting  the  future,  setting 
the  price,  evaluating,  measuring  the  risk,  and  when  you  change 
something  in  midstream,  they  cannot  go  back  and  get  the  premi- 
um, but  they  are  on  the  hook  for  a  lot  of  the  risks,  such  as  the 
stacking  of  the  coverages. 

And  that  puts  a  real  strain  on  the  system  and  causes  all  these 
underwriters  to  sit  back  and  second-guess  why  they  are  there  to 
begin  with,  and  whether  or  not  they  want  to  take  that  risk  and 
that  chance. 

Mr.  Slatfery.  Will  the  gentleman  from  Texas  yield  about  30  sec- 
onds? 

Mr.  Fields.  I  would  be  glad  to  yield. 

Mr.  Slattery.  This  raises,  you  know,  a  real  touchy  point,  be- 
cause historically  the  insurance  industry  in  this  country  has  resist- 
ed Federal  relation.  Federal  involvement,  and  I  generally  sup- 
port that  approach. 

Mr.  MuHL.  They  resist  State  involvement  as  well. 

Mr.  Slattery.  That  is  very  true.  But  I  think  that  people  like  Mr. 
Olson  all  across  this  country  are  needed,  certainly.  I  do  not  think 
there  is  anyone  here  at  the  panel  that  would  deny  that. 

But  the  concern  that  I  have  is  is  that  the  point  that  the  gentle- 
man from  Texas  made  raises  questions  perhaps  about  a  faulty  con- 
tract that  a  particular  company  had  drafted  and  offered  in  the 
marketplace.  And  that  is  soinething  that  we  cannot  overlook 
either. 

Mr.  MuHL.  Absolutely. 

Mr.  Slattery.  There  is  a  problem  here  sometimes  with  ambigu- 
ous contracts.  Maybe  the  contract  was  drafted  in  such  a  way  as  to 
lead  a  normal  lay  person  to  conclude  that,  in  fact,  the  premium  on 
an  annual  basis  was  to  purchase  1  million  dollars'  worth  of  insur- 
ance, ad  infinitum,  or  what  have  you. 

Mr.  MuHL.  I  could  not  agree  with  you  more. 

Mr.  Slattery.  And  I  do  not  know  that  there  is  anything  the  Fed- 
eral Government  can  do  to  deal  with  that  problem. 

Mr.  Olson.  Let  me  tell  you  what  one  State  does.  Texas— I  do  not 
think  there  are  any  other  States  in  the  Nation  that  do  it.  We  only 
have  one  contract  that  is  approved  in  Texas. 

Mr.  Fields.  Mr.  Chairman,  I  would  like  to  just  reclaim  my  time, 
and  congratulate  you  for  having  this  hearing.  I  think  it  is  excellent 
that  we  discuss  this.  I  think  we  need  a  better  understanding  of 
what  is  happening  out  in  America,  and  people  who  have  expertise, 
who  deal  with  this  on  a  daily  basis.  And  I  just  want  to  publicly 
commend  you  for  having  the  hearing. 

Mr.  Florio.  Thank  you  very  much. 

We  have  one  more  witness,  and  I  would  like  to  just  ask  two  ques- 
tions for  brief  answers.  One  is  on  reinsurance. 

Something  I  seem  to  be  gleaning  from  this  discussion  this  morn- 
ing is  that  in  many  respects,  reinsurance,  and  the  absence  thereof, 
or  the  unavailability  thereof,  is  almost  a  precipitating  event  or  the 
precipitating  domino  that  works  back  down  to  cause  this  problem. 
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And  then  the  other  impression  I  have — not  only  because  of  so 
much  of  it  being  overseas— but  also  because  it  is  not  conducted  as  a 
normal  business  would  appear  to  be  conducted.  We  are  talking 
about— laying  off  brings  visions  of  bookies.  But  it  is  not  too  terribly 
much  different  tlian  that.  A  couple  of  people  in  a  syndicate  in  a 
somewhat  unaccountable  form  operating. 

Which  leads  me  to  a  question  with  regard  to  your  capability  of 
regulating  the  reinsurance  business,  which  is,  in  a  sense,  the  heart 
of  the  insurance  business.  Particularly  if  t^^re  is  any  legitimacy  to 
the  mcgor  emphasis  being  put  on  tort  judgments  that  are  beyond 
what  people  would  expect  in  their  primary  insurance  coverage. 

And  if— there  is  a  question  as  to  whether  you  have  the  capability 
of  insurance — regulating  primary  insurance  people.  Do  you  have 
the  capability,  or  even  the  desire  to  regulate  reinsurance  people. 

Which  leads  me  to  a  last  point,  as  to  how  the  antitrust  laws  oper- 
ate, how  McCarran-Ferguson  operates  with  regard  to  reinsurance.  I 
know  there  is  a  form  that  Lloyd's  is  putting  out  there.  And  they 
are  doing  it  with  insurance  companies,  they  are  doing  it  with  in- 
surance regulatory  agencies.  I  think  everyone  has  assumed  that  is 
something  that  the  antitrust  laws  do  not  impact  upon  because  of 
the  protection. 

But  the  McCarran-FergLson  Act  provides  that  protection  if  the 
States  are  involved  in  regulating  the  business  of  insurance.  If,  you 
are  not  involved  in  regulating  the  business  of  reinsurance,  how  is  it 
that  we  have  this  sort  of  collusive  arrangement  whereby  somebody 
is  dictating  what  the  form  is  among  competitors? 

Mr.  Olson.  Very  simply,  reinsurance— in  my  judgment,  reinsur- 
ance is  the  driving  force  in  this  constriction  of  the  marketplace. 
No.  1. 

No.  2,  I  would  submit  to  you  that  we — there  are  reinsurance 
companies  in  the  United  States  that  we  directly  regulate  like  we 
would  regulate  any  other  primary  domestic  insurance  company. 

I  would  submit  that  we,  to  the  extent  that  we  can  regulate  inter- 
national reinsurer,  we  do  it  only  for  the  purposes  of  security.  That 
is  to  say,  if  an  exposure  occurs,  an  occurrence  happens,  you  want 
that  reinsurance  contract  to  be  available  internationally.  You 
cannot  regulate  it  to  the  extent — and  so  we  establish  minimum 
guidelines  for  letters  of  credit. 

A  company  such  as  the  Aetna  that  would  lay  off  to  Lloyd's  of 
London,  to  Switzerland,  France  and  wherever,  in  order  for  them  to 
get  credit  on  their  ledger  sheet  for  the  removal  of  a  liability,  for  a 
premium  they  would  pay,  to  that  extent  we  can  regulate  letters  of 
credit  and  what  constitutes  credit  for  their  reinsurance. 

But  once  we  leave  the  territorial  jurisdiction  of  the  United  States 
of  America,  the  antitrust  laws  or  any  regulatory  body  has  no  juris- 
diction. 

We  went  through  this  in  the  Ados  fraud,  the  Justice  Department 
and  Superintendent  Lewis,  then  of  New  York,  we  had  $400  million 
in  exposure  in  the  United  States  that  actually  ended  up  in  Ados,  in 
a  Rumanian-owned  company  fronting  Communist  countries. 

Mr.  Fu)Rio.  I  am  not  sure  I  understand.  If  you  are  saying  that  a 
uniform  form  is  being  presented  by  a  

Mr.  Olson.  There  is  not  a  uniform  form. 
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Mr.  Florio.  The  claims— the  occurrence  form,  the  claims-made 
rorm  did  not  emanate  from  the  reinsurance  industry? 

Mr  Washburn.  Remenjber  reinsurance  is  basically  additional 
capital  to  a  company  that  ^  selling  business.  It  is  much  like  a  loan. 
And  they  come  in  and  they  say,  if  you  want  this  loan,  here  are  the 
terms  and  conditions  we  would  like  to  maintain.  And  it  comes  from 
overseas. 

It  is  additional  capital  that  helps  write  more  risks  in  the  United 
otates. 

Mr.  Florio.  But  what  you  are  saying,  I  thought,  today,  it  that  is 
^^iyr^^^ir      V     ^^^'^  industry  is  almost  not  viable. 

Mr.  MuHL,  ihe  U.S.  companies  do  not  have  the  capacity  to  write 
all  the  insurance  that  is  in  demand. 

1  Mr.  Florio.  There  is  therefore  an  unregulated  entity  or  unregu- 
lated mdustnr  that  is  effectively  able  to  make  moot  what  you  folks 
try  to  do  at  the  State  level.  ^ 

Mr.  Washburn.  No.  The  additional  capital  from  overseas  allows 
more  biwmMs  to  be  written  in  America.  There  is  so  much  capital 
allocated  to  insurance  in  the  United  States. 

Mr.  Florio.  Or  it  does  not  allow  more  business. 

Mr.  Washburn.  Or  when  it  comes  back,  when  it  ceases— and 
some  of  the  ceasiM  was  because  they  took  such  major  losses  The 
Japanese  just  decided  that  they  did  not  want  to  be  in  here  for  a 
whUe,  or  several  other  companies  decided  they  did  not  want  to  do 
It  for  casualty  busmess.  They  still  do  it  for  property  business, 
irlu  ^  their  caoital  elsewhere.  And  that  is  entirely  correct. 
It  they  do  not  thmk  they  can  make  money,  they  are  not  going  to 
allocate  capital  here.  &  & 

What  that  means  is,  there  are  less  risks  being  written.  U.S.  pre- 
mium dollars  account  for,  I  think,  51  percent  of  the  world  premi- 
um. 

^u^'i  ^  understand  you  to  say,  or  one  of  you  to  say 

that  Lloyd  s  is  not  demanding  that  the  claims-made  form  be  adopt- 
ed before  they  will  have  reinsurance? 

.u^^;J^^"?,V^'  Lloyd's,  for  particular  type  of  risks  have  said 
that  they  will  not  continue  to  write  risks,  probably  next  year, 
unless  they  are  written  on  a  claims-made  form. 

^;\J^^^*  And  you  just  told  us,  that  unless  that  capital  is 
available  from  overseas,  the  viability  of  the  primary  insurance  field 
is  gone. 

Mr.  Washburn.  No,  it  is  not  gone.  It  is  just  restricted. 
Mr.  Muhl.  It  is  diminished. 

Mr.  Washburn.  There  is  less  capital  available  for  writing  insur- 
ance. 
Mr.  Muhl.  Correct. 

Mr.  Florio.  And  you  are  saying  that  insistence  on  the  part  of  the 
overseas  reinsurance  company  to  provide  or  not  provide  capital  for 
the  viability  of  this  industry  is  not  violative  of  the  antitrust  laws 
you  do  not  think? 

Mr.  Olson.  You  have  got  an  international  market  that  is  the 
purest  form  of  free  enterprise.  And  it  is  there  for  one  reason,  to 
make  a  dollar.  And  if  that— literally,  if  that  Saudi  company,  or  if 
that  name  in  Lloyd's  of  London,  or  if  that  investor  in  France,  or 
Brazil,  or  Japan  says,  we  want  to  make  some  money,  but  we  do  not 
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want  to  do  it  in  the  United  States,  we  are  going  to  another  country. 
I  question  how  you  reach  that  transaction  

Mr.  Florid.  I  understand.  I  am  not  advocating  this  because  I  do 
not  understand  it  conceptually.  One  of  you  said  earlier  on  that,  if 
the  Federal  Government  ever  became  in  the  reinsurance  industry 
as  some  have  advocated  before  our  committee,  they  would  obvious- 
ly be  losing  an  awful  lot  of  money. 

How  is  it  that  that  would  be  the  case  when  you  are  sajdng  that 
by  definition,  these  other  people  are  not  in  it  for  charity.  They  are 
in  it  to  make  money,  and  presumably  they  are  making  money 
when  they  decide  ^  take  part. 

Mr.  MuHL,  That  is  the  point. 

Mr.  Washburn.  They  lost  

Mr.  Florid.  There  is  nothing  inherently  a  problem  with  the  rein- 
surance business.  Presumably,  it  has  been  profitable  for  people. 
Mr.  Washburn.  No. 

Mr.  MuHL.  The  reinsurance  facilities  have  sustained  their  great- 
est losses  as  the  primary  carriers  in  the  United  States  have  over 
the  past  year  or  two. 

Mr.  Washb  JRN.  The  reason  they  are  pulling  out  is  they  lost  so 
much  money.  And  one  of  the  problems  is,  they  are  dependent  on 
the  carriers  in  the  United  States  charging  them  an  adequate  rate, 
because  they  usually  take  a  percentage  of  the  rate.  If  the  rate  is 
inadequate  over  here,  it  compounds  on  them  over  there. 

Mr.  Florid.  So  you  are  saying  there  is  enough  blame  to  go 
around  in  terms  of  over-insurance  as  well  as  inappropriately  priced 
premiums. 

Mr.  MuHL.  Absolutely. 

Mr.  Florid.  Let  me  just  ask  my  last  question.  Have  we  got  any- 
thing to  be  concerned  about  when  your  organization  reports  to  us 
that  there  are  300  property  and  casualty  insurance  companies  that 
are  now  on  your  early  warning  insolvency  list?  Inasmuch  as  there 
ifl  no  FDIC  for  insurance  companies  

Mr.  Washburn.  But  there  are  guarantee  funds  for  the  policy- 
holders. 

Mr.  Florid.  On  a  State-by-State  basis. 
Mr.  MuHL.  That  is  correct. 

Mr.  Florid.  And  my  understanding  is  that  not  all  of  them  are 
perhaps  what  they  should  be. 

Mr.  Washburn.  Well,  every  State  has  a  guarantee  fund,  which 
works  off  an  a^essment  mechanism,  in  terms  of  property  and  casu- 
alty business,  which  is  where  the  megor  problems  today  lie  in  terms 
of  numbers  of  companies  in  trouble. 

And  we  are  seriously  examining  whether  they  have  the  capacity 
for  multiple  insolvencies.  They  have  had,  to  date  had  enough  ca- 
pacity to  take  care  of  the  problems  that  hit.  If  a  major  company 
went  down,  they  have,  I  think  it  was  a  billion  five  worth  of  capac- 
ity nationwide. 

Mr.  Florid.  Who  does? 

Mr.  Washburn.  Nationwide  the  guaran^^je  funds  do. 
Mr.  Florid.  For  example,  you  mentioned  before  about  American 
Express  having  to  put  money  into  Fireman  s  Fund. 
Mr.  Washburn.  Right. 
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Mr.  Florio.  Le'  us  assume  they  did  not  have  the  money  at  that 
time.  What  would  have  been  the  outcome? 

Mr.  Washburn.  Well,  Fireman's  Fund— I  mean,  I  have  no  idea 
how  drastic  it  was — but  Fireman's  Fund  probably  would  have  had 
to  eat  into  its  surplus.  And  if  it  did  not  have  the  surplus  it  would 
have  been  insolvent. 

Mr.  Florio.  That  is  interesting.  You  also  mentioned— and  I 
found  your  initial  comments  very  mteresting— you  also  mentioned 
about  reserves.  And  I  saw  this  CIGNA  article  saying  that  even 
though  the  feelinfi^  in  the  industry  is  that  there  are  inadequate  re- 
serves out  there  already — this  new  approach  of  not  putting  cash  re- 
serves in — but  anticipating  an  inadequate  amount  of  reserves  out 
there  already  to  be  based  upon  anticipated  earnings  of  the  mini- 
mum amount  of  cash. 

Does  that  cause  you  seme  concern? 

Mr.  Washburn,  it  certainly  does. 

Mr.  Florio.  But  if  we  have  got  something  to  be  concerned  about, 
if  you  have  got  300  companies  that  you  have  said  are  problem  com- 
panies and  the  potential  is  potentially— the  reserve  system  is  al- 
ready underfunded,  and  there  is  a  new  approach  that  is  being  advo- 
cated by  some  that  may  not  be  sufficient. 

And  then,  there  is  a  serious  question  with  regard  to  solvency  sys- 
tems, maybe  we  should  be  even  more  concemed  about  that  than  we 
are  about  unafTordability  or  unavailabilitv  of  insurance. 

Mr.  Washburn.  Well,  we  are  certainly  looking  at  whether  we 
have  a  structure  that  can  adequately  take  care  of  the  problems  we 
see  coming  up.  I  mean,  we  stiuted  that  last  year.  We  are  revising 
our  laws  right  now.  And  we  are  still  looking  to  try  and  determine 
we  are  trying  to  construct  a  scenario  of  what  happens  if  an  insur- 
ance company  goes  insolvent. 

It  is  a  uttle  bit  different  than  a  bank  in  the  fact  that  the  payout 
is  longer.  No.  1,  you  have  ^ot  assets  there  that  can  be  tapped  mto. 
And  No.  2,  all  the  claims  do  noc  come  in  on  the  same  day.  Insur- 
ance is  a  little  bit  different  in  the  fact  that  you  do  not  have  topay 
off  every  claim  on  the  first  day  you  take  over  a  company.  They 
come  in  over  a  period  of  time. 

Mr.  Florio.  Can  you  give  us  some  indication  of  the  magnitude  of 
thi  problem  that  you  foresee  coming 

Mr.  Washburn.  Well,  we  have  tried  to  look  at  what  happens  if  a 
m^oi  company  goes  insolvent.  And  so  far  we  think  we  can  handle 
everything  but,  say,  the  top  five,  as  an  example,  within  a  year  or 
two. 

Mr.  Hall,  That  is  in  your  State? 

Mr.  Washburn.  Well,  we  are  trying  to  do  it  on  a  State  by  State 
basis,  but  cn  a  national — we  started  off  on  a  national  basis  in 
terms  of  how — what  sort  of  systems  we  have  in  place. 

Mr.  Florio.  Is  that  in  your  capacity  as  the  chairman  of  this  com- 
mittee that  is  for  the  entire  org£uiization? 

Mr.  Washburn.  That  is  right. 

But  we  are  also  studying  some  likely  scenarios  of  what  happens 
if  certain  companies  go  insolvent.  And  we  are  trying  to  build  a 
structure  that  will  tell  us,  if  indeed  we  need,  say  a  prefunded  struc- 
ture, or  whether  we  need  an  additional  ability  to  assess  the  indus- 
try on  a  postinsolvency  basis. 
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Mr.  Florio.  How  would  you  have  a  national  prefunded  structure 
on  a  State  by  State  basis? 

Mr  Washburn.  Well,  the  basic  way  it  would  work  would  be,  you 
would  have  an  assessment.  Right  now,  they  assess  on  a  State  by 
State  basis,  depending  on  premium  volume.  They  can  assess  up  to  2 
percent. 

What  you  would  do  is  build  up  a  preassessment  fund  prior  to  in- 
solvencies. That  would  basically  be  reflected  in  the  price,  but  it 
would  feed  into  a  fund  on  either  each  State  or  some  sort  of  nation- 
al fund. 

Mr.  Florio.  Not  an  FDIC  concept? 

Mr.  Washburn.  Somewhat  an  FDIC  concept. 

Mr.  Hall.  Mr.  Chairman. 

Mr.  Florio.  The  gentleman  from  Texas. 

Mr.  Hall.  I  may  be  a  little  forgetful  in  some  ways,  but  I  remem- 
bered Jim  Kroncher's  telephone  number.  The  line  of  cases  is  the 
Stiris  cases  that  we  alluded  to  that  increase  the  coverage. 

I  think  this  has  been  one  of  the  really  great  panels  we  have  ever 
had  before  this  committee  since  I  have  been  here.  You  have  been 
very  helpful,  very  practical,  talk  our  language.  You  speak  Ameri- 
can, and  that  is  something  we  do  not  encounter  too  often. 

Am  I  hearing  you  say  to  us  that,  yes,  we  do  have  a  problem?  The 
gentleman  from  Kansas  pointed  up  that  even  the  value  of  the 
dollar,  the  yen,  and  the  pound  eases  into  it,  and  you  have  so  many 
complications  there. 

Are  you  telling  us  that  you  recdly  believe  we  ought  to  leave  it  to 
your  State  legislatures  to  take  a  shot  at  it  this  next  year  before  you 
nave  Federal  intervention,  but  for  us  to  keep  an  overview  on  it, 
and  certainly  keep  an  interest  in  it? 

I  know  in  Texas,  we  are  unique  in  so  many  ways,  but  one  of  the 
W'?>ys  is  that  we  have  a  committee  there,  a  blue-ribbon  committee 
that  is  ahead  of  the  hounds,  and  doing  some  work  now.  Are  you 
telling  me,  Lyndon,  that  you  think  we  ought  to— I  ought  to  hold  up 
my  input  in  this  committee  to  see  what  we  do  down  there? 

Mr.  Oi^N.  In  terms  of-- if  you  are  asking  me,  yes,  sir,  I  do.  But, 
this  is  extremely  healthy  for  us  as  State  regulators  to  talk  to  you 
in  the  Congress,  and  vice  versa,  because  the  truth  of  the  matter  is, 
we  at  the  State  level  know  the  banking  regulatory  system,  know 
the  savings  and  loan  regulatory  system,  but  nobody  at  the  Federal 
level  knows  a  damn  thing  about  insurance  regulation. 

Mr.  Hall.  And  historically  it  has  been  left  to  the  States.  The 
policies  are  written  there,  they  are  enforced  there. 

Mr.  Olson.  We  need  to  be  talking. 

Mr.  Slattery.  Would  the  gentleman  from  Texas  yield  to  me  for 
just  30  seconds? 

Mr.  Hall.  I  yield  to  you. 

Mr.  Slattery.  One  of  the  things  that  I  am  concerned  about  is,  in 
smaller  markets  in  this  country,  whether  it  is  realistic  to  expect  a 
State  insurance  regulator  to  be  able  to  regulate  a  market,  in  effect, 
that  in  some  cases  may  be  so  small  as  to  not  be  a  viable  market  for 
m£gor  insurance  companies.  Do  you  see  what  I  am  saying? 

Mr.  Washburn.  What  do  you  mean  by  regulate? 

Mr.  Slattery.  Well,  the  msurance  commissioner  in  Kansas,  for 
example,  could  conceivably  set  regulations  on  insurance  companies 
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that  are  perhaps  providing  liability  coverage  in  Kansas.  Or  the 
State  legislature,  for  that  matter,  could  pass  laws  or  fail  to  pass 
laws  that  would  make  it  extremely  difficult  for  any  insurance  pro- 
vider that  is  involved  in  the  national  markets  to  provide  the  kind 
of  coverage  that  perhaps  is  needed  in  the  State  of  Kansas.  Do  you 
see  what  I  am  saying? 

In  other  words,  is  it  realistic  to  continue  to  expect  State  legisla- 
tures, especially  in  smaller  States,  to  be  able  to  set  an  environment 
and  create  an  environment  where  the  insurance  industry  can  come 
in  and  be  competitive  in  the  national  markets? 

Mr.  Owofi,  Because  of  the  interstate  commerce— because  of  the 
interstate  nature  of  the  insurance  businesis,  is  it  realistic?  Is  the 
question  you  are  asking,  is  it  realistic  

Mr.  Slattesy.  Right.  I  mean,  for  example,  I  do  not  know  wheth- 
er there  are — how  many  insurance  companies  in  Kansas,  for  exam- 
ple, that  want  to  insure  Boeing,  or  Cessna,  or  Beech,  or  Lear,  and 
they  all  have  migor  production  facilities  in  Kansas.  I  do  not  know 
many  insurance  companies  in  Kansas  that  do  business  in  Kansas 
exclusively,  for  example,  that  are  interested  in  insuring  some  of 
the  smaller  manufacturers  in  Kansas. 

And  yet,  the  State  legislature  in  Kansas,  may  or  may  not  pass 
laws  that  are  needed  to  enable  the  insurance  companies  to  contin- 
ue to  do  business  in  the  State.  Do  you  see  what  I  am  saying? 

Mr.  Olson.  That  is  a  function  of  tort  though.  You  have  to  segre- 
gate tort,  the  judicial  responsibility  

Mr.  Slattkry.  Well,  it  is  also  a  function  of  some  of  the  things 
that  we  have  talked  about  in  terms  of  the  ability  to  limit  liability 
contractually. 

Mr.  Olson.  I  understand  that.  But,  by  and  large,  whoever  is 
going  to  infiure  Boeing — Boeing  may  have  their  own  captives  or 
self-contained,  and  then  reinsure  themselves. 

Mr.  Slaitery.  I  do  not  know  ^hat  their  individual  insurance  sit- 
uation is. 

Mr.  Oi^N.  Or  your  aggregates— but,  by  and  large,  most  of  those 
carriers  that  are  going  to  insure  those  are  probably  going  to  be— it 
is  an  interesting  regulatory  scheme  in  thjs  Nation  because  those 
companies  probably  are  going  to  be  licensed  in  Illinois,  in  Mary- 
land, in  Florida,  in  Texas.  And  all  of  us— in  fact,  we  have  got  one 
compcmy  right  now,  seven  of  us  are  on  it  like  a  duck  on  a  June 
bug,  and  we  got  notice  of  it  being  in  trouble  before  its  domestic 
commissioner  did,  picked  up  the  phone  and  called,  and  jumped  on 
it. 

So  as  a  practical  matter,  the  tort— the  legislation  that  would  em- 
anate would  affect  the  judicial  outcome,  potential  Judicial  outcome. 
But  as  to  any  sanctions  against  the  insurers,  if  those  sanctions 
were  so  stringent,  then  that  insurance  compguiy  very  likely  would 
redomesticate  in  Texas  because  that  is  the  best  place  to  be. 

Mr.  Hall.  One  last  questtion,  Mr.  Chairman. 

Mr.  Florio.  The  gentlemaii  from  Texas. 

Mr.  Hall.  From  a  practical  standpoint,  too,  whatever  really  hap- 
pened to  that  old-time  district  judge  that  could  see  a  lawyer  thit 
was  obviously  better  than  the  defense  lawyer  or  better  than  the 
plaintiffs  lawyer,  and  could  see  an  injustice  had  been  done — 
whether  a  claimant  got  too  little  or  got  too  much. 
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Whatever  happened— and  I  have  had  it  happen  to  u;c--  that  the 
judge  gets  you  back  in  his  chambers  and  says,  look,  you  got 
$300,000  and  you  and  I  both  know  that  case  is  worth  about 
$150,000.  You  got  the  jury  to  rocking  and  reeling  and  crying  and 
spitting  in  their  hand  and  they  gave  you  a  bunch  of  money.  What- 
ever happened  to  that  old  judge  that  gets  both  of  them  in  there 
and  says,  now,  look,  Mr.  Olson,  you  did  a  super  job,  but  I  may 
grant  a  new  trial.  I  am  thinking  about  greinting  a  new  trial  unless 
you  file  or  you  remit  or  you  agree  to  lessen  this  judgment  a  little 
bit? 

That  would  be  some  help  to  you  too,  if  we  had  that  approach 
from  the  judiciary.  Rather  than  an  approach  by  some  judges  that  I 
have  read  about  thatdet  the  court  get  away  from  them,  let  the  law- 
yers get  away  from  them.  That  would  be  helpful,  would  it  not? 

Mr.  Olson.  Yes,  sir;  it  sure  would. 

Mr.  Hall.  Any  help  I  can  give  you,  I  am  trying  to  do  it. 

Thank  you,  Mr.  Chairman. 

M^  Florio.  Sounds  like  somebody  is  campaigning  for  judgeship. 

liet  me  express  the  appreciation — I  think  we  have  all  made  it 
clear  that  we  have  been  very  much  impressed  by  your  knowledge 
and  your  ability  to  communi^'ate  your  knowledge  to  us  in  this  very 
difficult  field. 

And  we  certainly  do  appreciate  your  presence  today,  and  are 
going  to  take  advantage,  quite  frankly,  of  your  willingness  to  pro- 
vide us  with  information.  And  we  may  stay  in  contact  with  you 
when  other  questions  come  up.  So  th£mk  you  very  much. 

Mr.  MuHL.  We  were  just  ready  to  extend  that  offer  to  you,  Mr. 
Chairman.  We  are  appreciative  for  you  asking  us  to  appear,  and  we 
want  to  keep  those  lines  of  communication  open.  I  think  it  is  im- 
portant for  both  of  us,  as  well  as  the  people  we  serve.  Thank  you 
very  much. 

Mr.  Florio.  Thank  you  very  much. 

We  have  as  our  final  witness — and  we  apologize  for  the  delay, 
but  as  I  think  you  all  appreciate,  it  was  a  productive  morning— Mr. 
Richard  Heydinger,  vice  president,  governmental  affairs  of  the 
.  Risk  and  Insurance  Management  Society  of  New  York,  NY. 

Sir,  we  welcome  you.  Your  statement  will  be  made  a  part  of  the 
record  in  its  entirety.  You  may  feel  free  to  proceed  in  a  summary 
fashion. 

STATEMENT  OF  RICHARD  C.  HEYDINGER,  VICE  PRESIDENT,  GOV- 
ERNMENTAL  AFFAIRS,  RISK  \ND  INSURANCE  MANAGEMENT 
SOCIETY,  INC. 

Mr.  Heydinger.  Thank  you.  Mr.  Chairman,  members  of  the  sub- 
committee, and  ladies  and  gentlemen.  I  thank  you  for  this  opportu- 
nity to  share  a  few  moments  and  comments  regarding  a  risk  man- 
ager's view  of  this  commercial  property  and  casualty  insurance 
market  conditions. 

I  am  Dick  Heydinger,  risk  management  director  for  Hallmark 
Cards  in  Kansas  City,  and  a  member  of  the  executive  committee  of 
RIMS»  the  Risk  and  Insurance  Management  Society. 
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RIMS  is  a  not-for-profit  organization  representing  3,800  corporate 
commercial  insurance  consumers  in  all  segments  of  the  economy, 
large  and  small,  and  of  all  exposures. 

You  have  mv  complete  testimony,  so  I  am  just  going  to  highlight 
it  in  the  next  tew  minutes. 

I  guess  the  best  way  to  highlight  the  property  and  casualty  insur- 
ance marketplcu^  from  a  commercial  insurance  consumer  s  view- 
point is  to  describe  it  as  chaotic.  I  never  have  seen  anything  like  it. 

All  our  members,  whether  large  or  small  are  reporting  cancella- 
tion and  nonrenewal  notices,  insufficient  limits  of  prot^tion,  pre- 
mium increases  that  are  often  multiples  of  expiring  rates,  and  re- 
newal underwriting  terms  that  are  often  grossly  inadequate  to 
transfer  risks  that  in  the  past  were  commonly  shifteu  to  insurers. 

Now  in  my  testimony  I  provided  some  real  life  examples  of  the 
hard  market  impact  on  Hallmark  Cards,  a  company  that  I  would 
hasten  to  add  is  not  involved  in  businesses  with  long-tail,  latent  li- 
ability exposures  that  so  concern  insurers.  The  particular  example 
used  was  our  excess  general  liability  program. 

Veiy  briefly,  in  1984,  we  were  able  to  buy  a  broad  cover  with 
limits  of  $500  million  at  costs  that  averaged  under  $1,000  per  mil- 
lion of  coverage.  For  1985  we  could  only  buy  half  the  limits,  $250 
million  at  twice  the  cost.  And  for  January  1,  1986,  we  have  only 
been  able  to  buy  $75  to  $80  million  at  four  times  the  cost  of  1984 
coverage. 

In  summary,  limits  will  be  less  than  20  percent  of  1984,  costs  will 
increase  by  400  percent,  .ind  coverage  will  be  much  more  restrict- 
ed. 

My  testimony  also  pointed  to  a  survey  conducted  in  the  third 
quarter  of  1985  covering  43  excess  liability  renewal  programs  of  a 
wide  range  of  risks.  The  findings  indicated  that  1985  limits  were 
only  41  percent  of  1984  limits.  The  average  cost  per  million  dollars 
of  limits  had  risen  sharply,  805  percent,  from  $2,500  per  million 
roughly  to  $23,000  per  million. 

And  then  additionally,  with  your  permission,  Mr.  Chairman,  we 
would  like  to  supplement  our  testimony  today  in  approximately  2 
weeks  with  the  tabulated  results  of  an  insurance  unavailability 
survey  just  recently  conducted  in  January  of  our  membership.  For 
today,  I  would  just  like  to  share  a  few  preliminary  findings  with 
you  verbally. 

We  had  approximately  1,200  corporations  respond  to  that  survey. 
And  Mr.  Lent  had  the  question  earlier,  and  I  think  this  directly  re- 
sponds to  it.  It  is  quite  apparent  to  us  that  the  insurance  availabil- 
ity and  afTordability  crisis  applies  to  all  segments  of  the  economy 
indiscriminately,  large  or  small,  regardless  of  that  particular  indus- 
try classification  or  exposure  represented. 

For  example,  44  of  the  respondents  in  our  survey  had  revenues 
in  excess  of  $20  billion,  so  they  are  big  business.  And  of  those,  over 
half  reported  severe  difficulties  in  obtaining  insurance.  So  that 
notion  that  big  business  can  leverage  its  way  out  of  this  problem 
through  bu^ng  power  is  really  a  misconception. 

Also  in  the  area  of  excess  liability  insurance,  64  percent  of  all 
respondents  to  the  survey  reported  premium  increases  exceeding 
200  percent.  And  one-third  responded  that  limits  were  reduced  in 
excess  of  one-half  of  those  previously  carried. 
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We  summarized  the  impact  of  these  conditicMis  by  making  four 
pomts.  Quickly,  first  and  most  obvious  is  the  fact  that  without  ade- 
quate levels  of  insurance,  American  business  cannot  operate  pru- 
dently, cannot  protect  their  crowing  asset  bases,  and  cannot  offer 
ample  security  to  its  shareholders. 

Second,  many  of  our  members  must  do  business  with  vendors 
that  have  insufficient  coverage.  Because  RIMS  members  are  often 
the  party  best  able  to  pay,  they  become  seriously  exposed  for 
others'  acts- 
Third,  the  high  cost  of  insuring  in  the  United  States  adds  an- 
other burden  to  this  Nation's  international  trade  problem. 

Finally,  more  and  more  RIMS  members  are  reporting  cutbacks. 
Finns  have  been  forced  to  abandon  products  and  services  with 
high-risk  potential. 

In  fact,  alluding  back  to  our  survey,  once  again,  and  its  findings, 
it  would  indicate  that  over  10  percent  of  all  our  members  have  re- 
duced some  segment  of  its  business  operations  as  a  result  of  insur- 
ance unavailability.  And  just  think  of  the  potential  impact  on  GNP 
and  the  loss  of  utilitarian  value  involved. 

RIMS  traces  the  negative  situation  to  two  primary  causes.  First, 
we  believe  that  the  fundamental  problem  lies  in  the  industry's  fail- 
ure to  better  manage  its  affairs.  It  was  poor  management  which  led 
to  cash  flow  underwriting  and  the  decline  of  underwriting  skills. 
We  suggest  that  the  industry  restore  underwriting  disciplines,  and 
carefully  worded,  artful  policies  that  reduce  misinterpretation. 

Unfortunately,  the  insurance  industry's  definition  of  underwrit- 
ing discipline  has  come  in  the  form  of  untimely  imposition  of  the 
claims-made  approach  to  the  general  liability  insurance  policy. 

Although  several  modifications  to  the  original  policy  proposal 
have  been  made,  RIMS  remains  deeply  concerned  about  the  serious 
coverage  deterioration  that  has  taken  place,  and  is  equally  con- 
cerned with  the  potential  for  abuse  by  the  industry  in  the  handling 
of  such  matters  as  discovery  periods,  retroactive  dates,  and  en- 
dorsements. You  have  our  full  position  statement  on  that  subject. 

And  second,  we  share  the  view  that  the  U.S.  tort  liability  system 
IS  a  major  contributor  to  the  overall  problem.  This  system,  in  our 
judgment,  should  undergo  significant  reform. 

Our  greatest  anxiety,  however,  comes  from  the  recognition  that 
meaningful  reform  will  not  occur  in  the  short  term.  And  second, 
that  we  have  no  assurance  from  the  industry  that  if  tort  reform 
were  accomplished  that  they  would  reciprocate  by  offering  ade- 
quate and  reasonably  priced  insurance  for  all  risks. 

As  far  as  potential  solutions,  our  testimony  offered  these  suggest- 
ed Federal  Government  remedies.  First,  the  Federal  Government 
can  be  instrumental  in  obtaining  that  commitment  from  the  insur- 
ance industry  to  restore  order  to  the  property  and  casualty  insur- 
ance marketplace. 

The  industry  enjoys  an  exemption  from  antitrust  la^vs,  and  must 
therefore,  make  diligent  efforts  to  reduce  these  convulsive  cycles 
and  their  negative  influence  on  American  commerce  and  our  mem- 
bership s  businesses. 

Second,  Congress  should  reject  the  proposed  increase  in  the  Fed- 
eral excise  tax  on  foreign  reinsurance,  because  policyholders  nor- 
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mally  pay  these  taxes  directly.  It  is  not  really  added  tax  on  the  in- 
dustry, but  rather  added  insurance  expense. 

And  third,  serious  consideration  should  be  given  to  allowing  the 
banking  industry  to  add  much  needed  capital  to  the  insurance 
field. 

And  then  last,  I  would  like  to  suggest  two  areas  in  which  Con- 
gress can  bring  some  competition  back  into  the  insurance  market- 
place, and  provide  commercial  insurance  consumers  some  tools  nec- 
essary to  reduce  its  dependency  on  an  industry  that  has  demon- 
strated its  inability  to  reduce  corporate  uncertainty  to  acceptable 
levels. 

First,  I  think  Congress  should  expand  the  risk  retention  group 
concept,  which  it  enacted  for  dealing  with  products  liability,  to  in- 
clude all  other  liability  exposures  other  than  personal  lines.  Such 
amendments  could  facilitate  the  use  of  self-insurance,  including 
captive  insurance  subsidiaries,  and  provide  commercial  risk  reason- 
able alternatives  to  commercial  insurance. 

And  then  last,  the  current  U.S.  Tax  Code  caters  to  the  buying  of 
commercial  insurance.  Commercial  premium  payments  are  imme- 
diately tax  deductible.  On  the  other  hand,  those  people  choosing,  or 
being  required  due  to  lack  of  insurance,  to  self-insure  cannot 
deduct  ftmds  set  aside  for  future  loss  payments  until  those  pay- 
ments are  actually  payable  or  due. 

Representative  William  Frenzel  introduced  H.R.  2642  in  the  98th 
Congress  to  correct  this  disincentive  to  the  use  of  self-insurance. 
We  encourage  the  reintroduction  of  such  legislation.  It  would  place 
insurance  premiums  and  self-insurance  costs  on  equal  footing.  Pas- 
sage of  this  type  of  bill  would  provide  the  corporate  insured  the 
desperately  needed  flexibility  to  survive  in  this  area  of  insurance 
unavailability. 

On  behalf  of  RIMS  and  Hallmark  Cards,  I  thank  you  all  for  your 
time  and  attention. 
(Testimony  resumes  on  p.  685.] 

[The  prepared  statement  of  Mr.  Heydinger  and  attachments 
follow:] 


60S 

65-958  O  -  87  -  20 


606 


X  Riskand 
.ii^lrssurance 
f  \  li/Ianagement 
SodeCKlnc. 


|4t»9i}43W7 
f  nt  VIG*  Prmi0tn\ 
WtLUAM  L  MATHER 
A«m<milTno>  0'  R'ak  Maniganitni 

ItOO  ^UMOMI  TOMT  Ititdlno 

Vim 


PONALOM  Wm*NS 


OLENN  A  MacCOMtU 


nacMcmOllOl 
(a03|71|.7MZ 
ViCt  PmtOtnx-Cmimwam 


OAMICIM  H0U8T0M 


Vie*  R»m<twi-yiww  &  TmMiMr 

MONALO ITAKH 


ZSOtMlOw 


Testimony  of  the  Risk  and  Insurance 
Management  Society,  Inc.  (RIMS) 

Given  by 

Richard  C,  Heydinger 

RIMS  Vice  President 
Governmental  Affairs  and 
Risk  Management  Director, 

Hallmark  Cards.  Inc. 

Before 

The  U.S.  House  of  Representatives 
subcommittee  of  Commerce,  transportation 
and  tourism.  at  its  hearing  on  the 
unaffordability  and  unavailability  of 
liability  insurance.  held  on  february  20. 
1986,  9:30  a.m.,  in  2322  Rayburn  House 
Office  Building. 


0  Nortn  M«cMt«n  AwM 


TWam*.  WMIWfWn  IM77 

WMJUOO 


20S  East  42nd  StrMt.  Naw  York,  N  Y  lOOl  7   •   (2l  2)  286-9292 
T»l«x  966289   •    FAX  (2 12)  966-9716 


ERLC 


607 


Kr.  chairman  and  members  of  the  committee  '  THANK  YOU  FOR  THIS  OPPORTUNITY 
TO  SHARE  A  FEW  COMMENTS  REGARDING  A  RISK  MANAGER'S  VIEW  OF  THE  CURRENT  AND 
DEVELOPING    COMMERCIAL    PROPERTY    AND    CASUALTY    INSURANCE    MARKETPLACE-     I  AM 

Dick  Heydinger,  Risk  HanagemEnt  Director  for  Hallmark  Cards,   Inc.,  the 

WORLDS  largest  MANUFACTURER  AND  DISTRIBUTOR  OF  SoCIAl  FxPRESSION  PRODUCTS, 
HEADQUARTERED  IN  KANSAS  CiTY,  HQ.  I  AM  ALSO  A  MEMBER  OF  THE  EXECUTIVE  COM' 
HITTEE  OF  THE  RiSK  AND  INSURANCE  MANAGEMENT  SOCIETY  (COMMONLY  REFERRED  TO 
AS  RIMS)  AND  SERVE  AS  ITS  CURRENT  VlCE  P RE S 1 DENT-GoVE RNMENT A L  AfFAIRS- 
RinS  IS  A  NON-PROFIT  ASSOCIATION  FOR  RISK  AND  INSURANCE  MANAGERS  OF  COM- 
MERCIAL AND  INDUSTRIAL  ENTERPRIZES,  PUBLIC  ENTITIES  AND  SERVICE  ORGANIZA- 
TIONS- Our  3,800  organizational  members,  represented  in  more  than  76  chap- 
ters THROUGHOUT   THE   UnITED  StATES    AND  CANADA,    INCLUDE   NOT   ONLY   97J   OF  THE 

Fortune  500  list  but  many  smaller  businesses,  towns  and  service  organiza- 
tions AS  WELL' 

In  THE  NEXT  FEW  MINUTES,  I  WOULD  LIKE  TO  SHARE  SOME  FIRST-HAND  HaLLMARK  EX- 
PERIENCES REGARDING  THE  AVAILABILITY  AND  AF F ORDAB I L I T Y  OF  PROPERTY  AND 
CASUALTY  INSURANCE.  1n  ADDITION,  I  WiLL  BRIEF  REPORTS  RECEIVED  FROM  OTHER 
RIKS  MEMBERS  ON  THEIR  FIRMS'  DIFFICULTIES  IN  DEVELOPING  PROPER  RISK  TRANS- 
FER PROGRAMS  IN  today's  ENVIRONMENT-  To  CONCLUDE  MY  REPORT,  I  WILL  SUGGEST 
SOME  POSSIBLE  SHORT-TERM  AND  LONG-TERM  SOLUTIONS  THAT  WE  .T  RIMS  AND  HALL- 
MARK ARE  EXPLORING  AS   POSSIBLE  MEANS  OF  RELIEF- 

AVAILABlLITY/AFFnftnABILITY 

In  all  frankness,  the  commercial  property/casualty  marketplace  is  CMAQTIC- 

I    DO  NOT  KNOW   OF   ANY   LARGE   COMMERCIAL  BUSINESS  THAT  HAS  NOT  EXPERIENCED 
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CANCELLATION    AND    NOWRENEWAL    NOTICES;     INSUFFICIENT    AVAILABLE    LIMITS  AND 

markets,  premium  increases  that  are  often  large  multiples  of  expiring  rat- 
es; and  coverage  that  is  grossly  inadequate*  policyholders  are  left  with  a 
tremendous  amount  cf  risk  that  just  a  few  short  months  ago  was  readily 
transferred  to  the  insurance  mechanism. 

The  most  oiscomcerting  aspect  of  this  situation  appears  to  be  that  in- 
surance AVAILABILITY   IS  RAPIDLY  DETERIORATING*    INFORMAL  SURVEYS  OF  O'JR  MEM- 
BERS INDICATE   THAT   POLICYHOLDERS  WITH  CASUALTY   RENEWALS   IN  JuLY  AND  OcTOBER 
OF   1985  WERE  SIGNIFICANTLY   BETTFR  OFF   THAN  THOSE   TRYING  TO  REPLACE  PROGRAMS 

EXPIRING  December  1,  1985  or  January  1,  1986.    With  the  assistance  of  our 
INSURANCE  Broker,  Hallmark  keeps  a  running  schedule  of  all  casualty  carri- 
ers  potentially  available   for   PARTICIr'ATION   IN  OUR  UmBRE  L  L  a/Ex  C  E  S  S  LIABIL- 
ITY PROGRAM.   flONTH  BY  MONTH,   WE   HAVE   SEEN  THE   NUMBER  OF   LIKELY  CARRIEkS 
shrink   and   those   that    do    REMAIN,    HAVE    ADDED   FURTHER   UNDERWRITING  RESTRIC- 
TIONS- 

To  GIVE  YOU  AN  EXAMPLE  OF  THE  "hARD  MARKET*  IMPACT  ON  HaLLMARK,  LET  ME  EX- 
PLAIN THE   LIABILITY   UmB RE L L a/ExC E SS   COVERAGE    PROGRAM   I    JUST   MENTIONED.  As 

you  can  surmise  from  trips  to  your  local  hallmark  social  expression  shop, 
Hallmark  is  not  involved  in  a  business  with  the  long-tail,  latent  liability 

EXPOSURES  with   WriCH   THAT   THE   INSURANCE    INDUSTRY   IS   SO  CONCERNED. 

For  THE  MOST   PART,   WE   SElF-INSURE  OUR   NORMAL  WORK-DAY  LOSSES  SUCH  AS  WORK- 
ERS*  COMPENSATION,   AUTOMOBILE  ACCIDENTS,   AND   SLIPS,   TRIPS   A^D  FALLS  ON 
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Hallmark  premises-  We  look  to  the  professional  liability  insurer  to  pro- 
vide COVERAGE  FOR  THE  UNPREDICTABLE,  LOWPROBAB I L  I  T  Y ,  BUT  H I  GH"  SE  VER  I  T  Y  , 
TYPE  OF  EXPOSURES  CONFRONTING  ALL  WORLDWIDE  OPERATIONS- 

Two  YEARS  AGO,  AS  WE  DEVELOPED  OUR  1984  LIABILITY  PROGRAM,  WE  FOUND  A  VERY 
RESPONSIVE  CASUALTY  MARKETPLACE-  ThERE  WERE  NUMEROUS  INSURERS,  OFFERING 
BROAD  TERMS  AND  QUITE  AFFORDABLE  RATES-  APPROXIMATELY  $800  MILLION  IN  LIM- 
ITS WERE  AVAILABLE  TO  HALLMARK-  WE  WERE  ABLE  TO  SORT  THROUGH  THE  VARIOUS 
INSURERS  AND  CHOOSE  THOSE  THAT  OFFERED  THE  HIGHEST  QUALITY  FINANCIAL  SE- 
CURITY AND  HAD  THE  BEST  TRACK  RECORDS  FOR  WILLINGNESS  TO  PAY  LOSSES-  ThE 
RESULT  WAS  A  $500-MILLION  PROGRAM,  WITH  HIGHLY-RATED  CARRIERS  ALL  USING  THE 
SAME  BROAD,  OCC URRE NCE- BA S ED  POLICIES,  AT  A  TOTAL  COST  THAT  AvCRACED  LESS 
THAN  $1,000  PER   $1  MILLION  OF  LIMITS- 

OnE  year  ago,  as  we  attempted  to  renew  the  program  FuR  1985,  WE  WERE  QUITE 
ALARMED    TO   WITNESS    THE    CARLY    EMERGENCE    OF    A    NEW    *HARD    MARKET*    CYCLE-  Cy 

EARLY  March  1985,  when  we  finally  completed  our  January  1st  renewal,  we 

FOUND  THAT  B<  COMBINING  ALL  POSSIBLE  SUPPLIERS  (MANY  OF  WHOM  HAD  DETERIORA- 
TING FINANCIAL  STATEMENTS  AND  DECLINING  BeST's  RATINGS),  WE  WERE  ABLE  TO 
BUY  ONLY  HALF  THE  LIMIT,  $250  MILLION,  AT  TWICE  OUR  1984  COST  AND  WITH 
NUMEROUS  COVERAGE  RESTRICTIONS-  DuRiNG  THE  COURSE  OF  1985/  SOME  OF  OUR  PRO- 
GRAM PARTICIPANTS  SHOULD  HAVE  BEEN  REPLACED  BECAUSE  THEIR  FINANCIAL 
STRENGTH  HAD  BEEN  CALLED  INTO  QUESTION  OR  THEY  HAD  ISSUED  CAh  LLATION  NO- 
TICES- In  ATTEf*PTlNG  TO  DO  SO,  HOWEVER,  WE  COULD  FIND  NO  WILLING 
SUBSTITUTES- 


-  3  - 


r- 


ERIC 


610 


Trying  to  renew  our  10P6  program  has  been  painstakingly  slow  and  has  pro- 
duced UTTER  FRUSTRATION-  On  JANUARY  1,  OUR  PROGRAM  RENEWAL  DATE/  WE  WERE 
ABLE  TO  OBTAIN  COMMITMENTS   ^OR   ONLY  $1-5  MILLION   IN  COVERAGE- 

At    this    POHiT    IN    TIME/    SOME    SEvEN    WEEKS    AFTER    OUR    RENEWAL    DATE,  LIMITS 
AVAILABLE   FROM  THE   ENTIRE   CONVENTIONAL  MARKET   IS   BETWEEN   $75  AND   $80  MIL- 
LION/  COMPARED   TO  $800   MILLION    IN  lIMITS    IN   198^/   COSTING   FOUR   TIMES  LESS- 
TO  MAKE  MATTERS  WORSE/   THE   COVERAGE   ITSELF    is  SEVERELY   REDUCED/  AS  WE  HAVE 
RECEIVED  A  LONG  LIST   OF   EXCLUSIONS  AND  RESTRICTIONS- 

AhD  THERE  HAVE  BEEN  OTHER  TROUBLES  IN  DETAINING  COVERAGE  FOR  HaLLMARK- 
ATTEMPTS  to  renew  our  ENVIRONMENTAL  LIABILITY  PROGRAM  FOUND  ONLY  ONE  WILL- 
ING SELLER-  This  seller  offered  half  the  expiring  limit  at  five  times  the 

EXPIRING  COST/  AND  RESTRICTED  THE  COVERAGE  TO  NOT  APPLY  TO  CLAIMS  OUTSIDE 
OUR  PREMISES-  We  PAID  FOUR  TIMES  AS  MUCH  PREMIUM  FOR  ONLY  HALF  THE  DIREC- 
TORS AND  Officers  liability  limits-  In  19P6/  only  ^Q  percent  of  The 
Fiduciary  Liability  limits  previously  carried  were  available-regardless 
OF  price-  Our  first-party  property  insurance  programs  have  also  been 
affected-  Costs  arc  rising  sharply  as  reinsurers  retreat  from  locations 

with    high-valued    exposures    and    special-loss    exposures    such    as    FLOOD  OR 

plastic-fire  risks. 

To  broaden  the    perspective,    I  would  like   to   share    the   results  of  a  THlffD- 
QUARTER-EXCESS-L I AEIL I Ty-RENEWAL   SURVEY  CONDUCTED   IN  EARLY  NovEMBEP  BY  A 
LARGE   NATIONAL    INSURANCE   BROKER,   MaRSH   &  McLENNAN,    InC-      ThEY   ASKED  THEIR 

VARIOUS  United  States  offices  to  supply  information  on  those  large  commer- 

-  q  - 
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CIAL  CLIENTS  WHICH  EXPERIENCED  EXCESS  LIABILITY  RENEWALS  IN  THE  THIRD  QUAR- 
TER OF  19?5.    The  survey  included  ^3  programs  with  part i ci pants--manufact- 

URERS,  FINANCIAL  INSTITUTIONS,  RETAILERS,  CONTRACTORS,  'JTILITIES,  CONfiLO" 
ERATES,  PHARMACRUTICALS--REPRESENTING  WIDE  RANGE  OF  RISKS-  ThE  OIL  AND  EN- 
ERGY INDUSTRIES  WERE  SPARSELY  REPRESENTED-  ThE  SURVEY  FOUND  1985  LIMITS  TO 
BE  ONLY  ^\  PERCENT  OF  19P4  LIMITS-  ThE  19?^  AVERAGE  COST  PER  MILLION  DOL- 
LARS OF  COVERAGE  WAS  $2,570  WHEREAS  THE  1985  AVERAGE  COST  PER  MILLION  HAD 
«ISEN  SHARPLY  TO  $23,260,  AN  AVERAGE  INCREASE  OF  805Z.  ThIS  SURVEY  DOES  NOT 
ATTEMPT  TO  MEASURE  THE  REDUCTION  IN  PROTECTION  REPRESENTED  BY  THE  MORE  RE- 
STRICTIVE 1985  POLICY  CONDITIONS.  In  SUMMARY,  THE  AV Al L A B I L I T Y /aFFOR D AB I L I - 
TY  PROBLEM  IS  REAL  AND  WIDESPREAD-  ThE  LISr  OF  PROBLEM  COVERAGES  INCREASES 
WEEKLY,   AFFECTING  ALL   SECTORS  OF  OUR  ECONOMY,  WHETHER  LARGE  OR  SMALL- 


These  drastic  price  increases  and  coverage  rfstrictions  have  far-reaching 

EFFECTS  ON  AMERICAN  BUSINESS   AND  OUR  MEMBERSHIP- 

FlRST,   AND  MOST  OEvlOUS    IS  THE   FACT   THAT   WITHOUT   ADEQUATE  LEVELS  OF  INSUR- 
ANCE,  OUR  MEMBERS  CANNOT  OPERATE  THEIR  BUSINESSES   PRUDENTLY,   CANNOT  PRO- 
TECT  THEIR   GROWING  ASSET  BASES  NOR  OFFER  AMPLE  SECURITY  TO  THEIR  STOCKHOLD- 
ERS-   The  inadequate  limits  offered  by  the  conventional  marketplace,  the 

PROSPECT  THAT  MANY  CARRIERS  DO  NOT  HAVE  THE  ABILITY  TO  PAY  LARGE  LOSSES, 
AND  THE  GENERAL  OPERATING  PLAN  OF  MANY  INSURERS  TO  ACCEPT  ONLY  THE  MOST 
INNOCUOUS   RISKS   IS   SIMPLY  UNACCEPTABLE  FOR   OUR  NEEDS- 


PDTrMTIAI    IWPArT  ON  RlH<v  HEHBERS 
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Secckd.  many  of  our  member  firms  rely  on  small  suppliers  of  materials  and 
services--such  as  waste  disposal  firms,  motor  truck  carriers,  and  plant 

PHYSICIAN5--THAT  ARE  INADECUATELY  INSURED  AfiD  COULD  NOT  REACT  RESPONSIBLY 
TO  LOSSES  ARISING  FROM  THEIR  PRODUCTS  AND  SERVICES*  EaCH  WEEK,  WE  ARE  FACED 
TO    DO'NG    BUSINESS   WITH    hORE    AND  MORE    VENDORS    WITH    INSUFFICIENT  INSURANCE 

CLAIMS'    Because  our  members  are  often  the  party  *best  able  to  pay",  they 

ARE  SCRIOUSLY  EXPOSED  TO  LIABILITY  RISKS  RESULTING  FROM  THEIR  vENDCRS'  AC" 


Tmird,  we  are  faced  with  absorbing  precipitous  premium  increases  and  po- 
tential UNINSURED  losses  WHICH   HAS  SERIOUS   IMPLICATIONS   IN   THE  COMPETITIVE 
MARKETPLACE-   ThE   HIGH  COST  OF    IN<;URING   IN  AMERICA   CAN  ONLY  ADD  ANOTHER  BUR" 
DFN  TO  THE   nation's   INTERNATIONAL  TRADE  PROBLEM. 

Last,  due  to  the  failure  of  the  conventional  insurance  industry  to  provide 
needed  security,  many  of  our  firms  have  been  required  to  devcte  extensive 

ENERGY,  MANAGEMENT  TALENT  AND  SCARCE  CAPITAL  DOLLARS  TO  THE  DEVELOPMENT  OF 
NON-TRADITIONAL   R I SK" F I N ANC I NG   ALTERNATIVES-    HALLMARK   HAS   JOINED  WITH  OTHER 

American  businesses  in  capitalizing  new  insurance  r  panies  designed  to  in- 
sure ITS  investors'  risks-    We  reluctantly  enter  the  "insurance  business* 

NOT  because  we  think  WE  CAN  DO  BETTER  THAN  THE  EXPERT^,  BUT  BECAUSE  THEY 
simply  HAVE   LEFT   US  NO  CHOICE- 

The  OTHER  POTENTIAL   IMPLICATIONS  MOST  MENTIONED  BY   PIMS  MEMBERS   ARE  THESE- 
ThERE    IS  A    GROWING  CONCERN   AMONG   BUSINESSES    THAT    AS   THE    POTENTIAL  FOR  EX- 
POSURE   TO  LCS<;      njCREASES   DUE   TO  COVERAGE   AND   CAPACITY   CURTAILMENT,    THE  PO- 


TIONS* 
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TENTIAL  rOR  UNCOMPEf ' aTED  AMERICAN  VICTIMS   RISES.      AnD  THERE   ARE  MORE  AND 
MORE   INSTANCES  OF  COMPANIES   BEING  FORCED  TO   FOREGO  EXISTING  PRODUCT  LINES, 
PROMISING   RESEARCH   PROJECTS   OR  EXPANSION   PLANS   IN   AREAS    THAT  REPRESENT 
HIGH-RISK  POTENTIAL. 

RIMS    IS   GREATLY  CONCERNED  ABOUT   THE  NEW  CLAIMS^MADE  COMP R EhE N S  I VE  GENERAL 

Liability  (CGL)  policy.  Unlue  many  sectors  of  the  insurance-carrier  com- 
munity,   RIHS    DOES   NOT    SEE    IT,    AS   A   SOLUTION   TO   THE    INSURANCE  AVAILABILITY 

problem.  This  CGL  policy  is  the  foundation  of  commercial  insurance  sold  in 
THE  United  States.  Fop  reasons  explained  more  fully  in  the  attached  posi- 
tion PAPER,  RIMS  HAS  GRAVE  RESERVATIONS  ABOUT  THE  QUALITY,  SCOPE,  AND  CON- 
TINUITY   OF    COVERAGE    OFFERED   TO    THE    POLICYHOLDER    UNDER    THE    NEW   CGL  PORM- 

While  RIMS  hopes  to  be  proven  wrong  about  the  efficacy  of  the  claims-made 
CGL,  we  feel  strongly  that  this  policy  reflects  the  failure  of  the  current 

IflSURANCE  MARKETPLACE.  It  IS  NOT  A  SOLUTION  TO  THE  INSURANCE  AVAILABILITY 
CRISIS' 


1.  Ca!>h  Flow  Underwriting 

The  Industry  is  quick  to  point  i  rs  finger  t*^  external  causes  of  its 
WOES'  We  agree  external  factors  are  there,  however^  we  also  believe 

THAT  THE   FUNDAMENTAL   PROBLEM  LIES   IN   THE   INDUSTRY'S  FAILURE   TO  BET- 
TER  MANAGE    ITS  AFFAIRS   AMD   TO  REDUCE    THE   SEVERITY    OF   THE   WIDE  PROFIT 
AND  LOSS  CYCLES  THAT   PLAGUE   THE   P ROPE R T y/C A S UALT Y    INDUSTRY   IN  MOD- 
ERN TIMES'     We   think   it  WAi   POOR   MANAGEMENT   WHICH    LED  TO   THE  CASH" 
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FLOW-UNDERWRITING  AND  MARKET'SH ARF  MENTALITY  AND   THE  ACCOMPANYING 
DECLINE  OP  UNDERWRITING  SKILLS. 

We  believe  the  INDUSTRY  WHEN  IT  REPORTS  UNDERWRITING  LOSSES  FOR  THE 
YEARS  1932-8M  THAT  AMOUNTED  TO  MORE  THAN  $3^1  BILLION,  SURPASSING  THE 
TOTAL  OF  ALL  LOSSES  FOR  THE  PREVIOUS  25  YEARS-  In  FACT,  WE  ARE  QUITE 
CONCERNED  WHETHER  THE  CONTINGENCY  PESEPVES  ESTABLISHED  BY  THE  INDUS- 
TRY ARE  REALLY  SUFFICIENT  TO  COVER  RUN'OFF  LIABILITIES-  PERHAPS  THEY 
NEED  TO  BE  FURTHER  STRENGTHENED  AS  THE  NEW  ROUND  OF  PRICE  INCREASES 
MAKES    ITS  WAY   TO   THE   BOTTOM   LINE  OF    THE    PROF  I T " A N D' L OS S  STATEMENTS- 

At  this  point,  we  believe  that  the  industry  could  do  much  to  improve 
ITS  state  by  returning  to  basic  risk-selection  and  pricing  techniques 

BY  bringing  those  UNDERWRITERS  AND  ACTUARIES  OUT  OF  THfc  CLOSET  AND  BY 
DEVOTING  THE  TIME  REQUIRED  TO  WRITE  CAREFULLY  WORDED.  ARTFUL  POLICIES 
IN  ORDER  TO  REDUCE   MISINTERPRETATION    BY  THE  COURTS- 

2.  Civil  Justice  Systfm 

Some  have  charged  the  insurance  industry  with  wi'holding  capacity  in 

ORDER  TO  SPUR  TORT  REFORM-  ThE  INSURANCE  INDUSTRY  IS  NEITHER  SMART 
ENOUGH  OR  STUPID  ENOUGH  TO  ADOPT  THIS  TACTIC-  CiViL  JUSTICE  REFORM, 
WHILE  ABSOLUTELY  ESSENTIAL.  IS  NOT  SOMETHING  TO  BE  EFFECTED  FOR  THE 
BENEFIT  OF  THE  INSURANCE  CARRIFR-  INSURANCE  IS  SIMPLY  A  METHOD  OF 
RISK  TRANSFER  WHICH  OPERATES  THROUGH  THE  LAW  OF  LARGE  NUMBERS  TO 
BROADLY  SPREAD  THAT  RISK-  ThE  INSURANCE  MECHANISM  wILL  NOT  BAIL  OUT 
A  CIVIL  JUSTICE  SYSTEM  THAT  OFTEN  EXPENDS  MORE  FOP  COURT  COSTS  AND 
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LEGAL  PEES  THAN   IT  COMPENSATES  LEGITIMATE  CLAIMANTS-   NOR  IS  INSURANCE 
THE  FUNDING  SOURCE  OF   OUR  EMERGING  BODY  OF  LAW  THAT  MOVES  THE  ROLE  OF 
TORT    LAW   FROM  ONE  OF    EQUITY   TO  ONE   WHICH   ATTEMPTS   TO   COMPENSATE  ALL 
INJURY    REGARDLESS   CF    NEGLIGENCE-      WhILE   THE    INSURANCE    COMPANIES  MAY 
BE  THE  FRONT   LINE   CASUALTIES  OF   SUCH  A   SYSTEM  OF  CIVIL   JUSTICE.  THEY 
ARE  NOT   THE   ULTIMATE  LOSERS-     ThESE   LOSERS   ARE   GYNECOLOGISTS  WHO  NO 
LONGER  PRACTICE   OBSTRETICS   BECAUSE  OF   RISING  MALPRACTICE   RATES;  LO- 
CAL  GOVERNMENTS  WHO  CANNOT   KEEP  QUALIFIED  PUBLIC  OFFICIALS,  BECAUSE 
THEY   CANNOT    INDEMNIFY   THESE    INDIVIDUALS   SHOULD  THEY   BE   SUED;  TRUCKING 
COMPANIES  WHO  ARE  MAKING  FEwER  RUNS   BECAUSE   INSURANCE    IS  UNAVAIL- 
ABLE/   BUSINESSES  WHO   TURN  AWAY  FROM  PROMISING   AREAS  OF   COMMERCE  AND 
RESEARCH   BECAUSE   POTENTIAL  LIABILITY  EXPOSURES  ARE   TOO  GREAT;  ASPtS* 
TOS    VICTIMS    WHO    ONLY    RECEIVE    A    LITTLc    MORE    THAN    35    "£NTS    OF  EvERY 
DOLLAR   EXPENDED    IN   PROCESSING  THEIR   CLAIMS  THROUGH   THE   PRESENT  CIVIL 
JUSTICE    SYSTEM;    AND   EvERY   CONSUMER   OF    PRODUCTS   AND   SERVICES    IN  THIS 
NATION    WHO    IS    ULTIMATELY    SHOULDERING    THE    BURDEN    OF    OUR  INEQUITABLE 
AND    INEFFICIENT   CIVIL   JUSTICE  SYSTEM- 

gFFErTIVFNP<<  OF   StATP  RfsULATION 

MaLY  are   taking  THIS   OPPORTUNITY  TO  DESIGNATE    INADEQUATE  STATE  REG- 
ULATION AS  A  MAJOR  CONTRIBUTOR  TO  THE   RECURRING  PROBLEM  OF  THE  IN- 
DUSTRY-    For  the  most  part.  RIMS  finds  state  regulatory  personnel 

VERY  CAPABLE.  SINCERE  AND  RESPONSIVE  TO  OUR  MEMBERS  CONCERNS'  MaNY 
INSURANCE   RELATED  CONCERNS   ARE  REGIONAL    IN   NATURE   AND   ARE  BEST  DEALT 
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WITH  BY  A  STATE  MECHANISM-  WE  DO  FIND.  HOWEVER,  THAT  MOST  STATE  REG- 
ULATORY BODIES  HAVE  A   TREMENDOUS  SHORTAGE  OP  MANPOWER  AND  RESOURCES- 

We  have  long  been  an  apvocate  for  returning  a  much  larger  share  op 
THE  STATt  Insurance  premium  tax  revenues  (much  of  which  we  contribute 

AS  COMMERCIAL  CONSUMERS)   TO  THE   StaTE    InSUPANCE  DEPARTMENT. 

In  the  commercial  area,  regulation  should  focus  on  (1)  the  early  DE- 
TECTION OF  FINANCIAL  DIFFICULTIES  OF  INDIVIDUAL  COMPANIES,  (2)  EN- 
FORCEME"T  OF  RUL^.S  AND  LAWS  AGAINST  BOYCOTTS  AND  OTHER  UNFAIR  TRADE 
PPACTICES  AND  (3)  THE  ESTABLISHMENT  OF  KINIMUM  STANDARDS  OF  COMPE- 
TENCE AND  CONDUCT  FOR  INSURANCE  COMPANIES,  AGENTS,  BROKERS  AND  CON- 
SULTANTS- 

mmim 

1-  Continued  CoNfiRgssfoiiAt  OvERsiflHT 

Anyone  looking  for  a  single  quick-fix  answer  to  the  insurance  avail- 
ability CRISIS  WILL  BE  DISAPPOINTED.  Th E  CRISIS  WE  ARE  IN  TODAY  IS 
LARGELY  THE  RESULT  OF  YEARS  OF  I  NS U R A NC E "C A RR I E R  CASH-FLOW  UNDERWRIT- 
ING AND  A  CIVIL  JUSTICE  SYSTEM  IN  NEED  OF  REFORM.  Wh I L E  RIMS  WILL 
OFFER  THE  FORMAL  RESULTS  OF  OUR  I NSU R ANC E- A V A  I L AB I  L  I  T Y  SURVEY  NEXT 
MONTH,  WE  WILL  SHARE  TODAY,  THE  ANECTDOTAL  EXPERIENCES  HEARD  FROM 
RISK  MANAGERS  OF  INSURANCE  CARRIERS  SEEKING  TO  EXPLOIT,  RATHER  THAN 
REMEDY  THE    PRESENT   INSURANCE  MARKETPLACE  CHAOS. 
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A  GOOD   DESCRIPTION  0^   WHAT    IS  HAPPENING    IN  MANY  QUARTERS   OF   THE  MAR- 
KETPLACE   WAS   OFFERED   BY   RcBERT   J*    ClARK,    THE    ChaIRMAN   CF    THE  INSUR- 
ANCE Services  OfficE/  Inc-  (ISO)  and  President/  Commercial  Insurance 
Division  of  Aetna  Life  and  Casualty  Company,  before  the  Annual  meet- 
ing OF  ISO/  January  4,  1986: 

"As  IMPORTANT  AS  IT  IS  FOR  US  TO  TAKE  THE  LEAD  IN  CiViL  JUSTICE  RE- 
FORM,  THERE   ARE   THINGS   I   THINK  WE   NEED  TO  CORRECT  ^ I RST  WITHIN  OUR 

OWN  INDUSTRY.  If  WE  DON ' T  CORRECT  THEM,  WE  W I lL  LACK  THE  CREDIBIL- 
ITY WE  NEED  TO  EFFECT  CHANGE  IN  THE  OUTSIDE  WORLD-  I'm  PEFERRInG  TO 
CERTAIN  ACTIONS  SOME  OF  US  TEND  TO  TAKE  IN  A  TIGHT  COMMERCIAL  MAR- 
KET--SUCH  AS  CANCELLING  POLICIES  MID'TERM;  NON  RENEWING  WITHOUT  ADE- 
QUATE NOTICE;  RAISING  PRICES  TO  UNREASONABLY  HIGH  LEVELS;  CUTTING  OFF 
CLASSES  OF  INSURANCE  W.THOUT  SOLID  UNDERWRITING  REASONS/  BASING  PRIC- 
ING AND  UNDERWPITING  JUDGMENTS  ON  WORSE  CASE  SCENARIOS;  AND  JUST  GEN- 
ERALLY ACTING  ON  FCAR   RATHER  THAN  ON  FACT- 

I'm  NOT  SUGGESTING  THAT  EVERYONE  HAS   INDULGED   IN  THESE  EXCESSES'-OR 
HAS   DONE   SO  TO  THE   SAME   DEGREE'   BuF  TO   THE   EXTENT  THEY  ARE  HAPPENING/ 
I    HOPE    ALL   OF   US--RIGHT   HERE   AND   NOW'WILL  MAKE   A   COMMITMENT   TO  CURB 
THEM' * 

RIMS  HOPES  THAT  INSURANCE  INDUSTRY  SELF  RESTRAINT  AND  THE  DEMONSTRAT- 
ED CONCERN  OF  THE  STATE  REGULATORY  COMMUNITY  WILL  CURB  THESE  EXCESS- 
ES- Nevertheless,  the  numerous  hearings  held  'n  Congress  on  insur- 
ance   AVAILABILITY   HAS    HAD   THE    SALJTORY    EFFECT   OF    REMINDING    THE  IN- 
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DUSTRY    THAT    THE    McCaRRON   PERGUSON    ANTI'TRUST   EXEMPTION    IS    A  PRIVI- 
LEGE,  NOT   A  RIGHT,   AND  WHILE   THE  FEDERAL   GOVERNMENT  DEFERS  TO  THE 
STATES   IN   THE   PECULATION  OF    INSURANCE,    IT   DOES  NOT   ABDICATE  RESPONS" 
IBILILTY.    RIMS  FIRMLY  BELIEVES   IN  THE   VIABILITY  OF    STATE  REGULATION 
OF    INSURANCF.     ThIS  VIABILITY   IS  ENHANCED,    NOT  UNDERMINED,    BY  CONTIN- 
UED Congressional  hearings  and  supervision-    Congressman  Floric  and 
THIS  Subcommittee  are  to  pe  commended  for  its  outstanding  efforts  in 
this  regard- 

Our  very  general  and  brief  concept  of  priorities  cn  tort  reform  are 
THESE;  Reform  should  be  broad-based  and  give  equal  protection  to  all 
industries,  not  just  selected  sectors  such  as  the  medical  profession 

OR  PRODUCT  MANUFACTURERS-  ThE  JUDiCUL  REFORMS  MUST  BE  MADE  TO  ALLOW 
THE  ESCALATING  AMOUNTS  OF  LITIGATION  TO  BE  PROCESSED  WITH  GREATER  EF- 
FICIENCY AND  LOWER  COST- 

ThE   excesses  ENCOURAGED  BY  THE  COt'TlNGENCY  FEE  SYSTEM  MUST  BE  CURBED 
WITHOUT  CAUSING   UNFAIR  RESTRICTION  TO  THOSE    SECTORS  OF   SOCIETY  WISH- 
ING TO  ACCESS  OUR  TORT   SYSTEM-     REALISTIC   CAPS   SHOULD  BE   PLACED  ON 
NON-ECONOMIC   DAMAGES-      PuNlTlvE   DAMAGES  SHOULD  BE    SHIFTED  FROM  THE 
CIVIL    SYSTEM  TO  THE   CRIMINAL   SYSTEM  WHERE   THEY  CAH   BE  MORE  APPROPRI- 
ATELY   HANDED.       It    is   time    for    statutory    replacement    of    some    0?  OUR 
ORIGINAL   THEORIES   OF   NEGLIGENCE   THAT    IN   RECEhT   TIMES   HAVE    BEEN  CAST 
ASIDE    BY  A   SYSTEM   DESIGNED  TO   REMEDY   SOCIETAL  PROBLEMS   REGARDLESS  0^ 
THE   defendant's  fault. 
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As   STATED  EARLIER,   TORT  REFORM  SHOULD  BE  ViEwED  AS  A  LONG'TERM  SOCI- 
ETAL  NEED/    NOT  JUST  A  QUICK  FIX  FOR    INSURANCE   UNAVAILABILITY-  NONE- 
THELESS,  THE  INSURANCE   INDUSTRY  SHOULD  BE  EXPECTED  TO  OFFER  A  COMMIT- 
MENT OF   COVERAGE   AVAILABILITY   IF   CIViL   JUSTICE   REFORM   IS  EFFECTUATED- 
To  AGAIN  QUOTE  RoBERT  ClaRKE  OF  AETNA: 

"I've  mentioned  what  might  happen  if  we  don't  succeed  in  achieving 
reform-     everi  more  important,  i  think,  is  what  will  happen  if  we  do 
succeed'    i  believe  it  is  absolutely  critical  that  we  make  a  commit* 
ment--both  as  an  industry  and  as  individual  compan i e s" 'that  if  we 
are  successful  in  this  endeavor,  we  will  make  insurance  available 
for  most^  if  not  all  of  the  areas  where  availability  is  currently  a 

PROBLEM-  We  CANNOT--MUST  NOT^'USE  THE  AVAILABILITY  ISSUE  AS  A  REA- 
SON  TO   REFORM  THE   CiViL   SYSTEM  AND   THEN  NOT   RESPOND  WHEN   REFORMS  ARE 

ACHIEVED-    Are  we  willing  to  make  that  commitment?  To  me^  this  is  the 

ACID  TEST   OF  OUR  WORTHINESS  TO  BE  THE   CATALYST  FOR  CHANGE"- 

CQMfiRFSS  SHOULD  RCJfr.T  k  TAX  HIKE  OH  RgiMSURAMCE  CEDED  ARRnAD 
The  Hojse'passed  tax  refofm  bill  contains  a  provision  which  hikes 

THE   TAX  on  reinsurance  CEDED  ABROAD  FROM  ONE  TO  FOU:)  PERCENT-    It  MUST 

be  understood  that  even  before  the  current  insurance  capacity  crunch, 
United  States  property  casualty  insurers  reinsure  much  of  the  risks 

THEY  ASSUME  ABROAD-  ThE  REALITY  OF  THE  INSURANCE  TRANSACTION  IS  THAT 
IT    WILL    BE   THE    POLICYHOLDER,    NOT   THE    INSURER    OR    REINSURER    WHO  WiLL 
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SHOULDER,    DIRECTLY   OR    INDIRECTLY,    THE    BURDEN   OF    THIS    TAX  INCREASE- 

It  makes  no  sense  to  exacerbate  the  already  rapidly  escalatamg  pre- 
miums BY  adding  what   IS  SURE  TO  BE  A  3Z  PASS  THROUGH  COST-     It  MAKES 
EVEN  LESS  SENSE  TO   INCREASE  THE  TRANSACTION  COSTS  OF  INTERNATIONAL 
l»;SURANCE  DEALINGS,   WHEN  DOMESTIC   INSURANCE   CAPACITY   IS  WOEFULLY  IN- 
ADEQUATE TO  MEET  THE  NEEDS  OF  U-S-   BUSINESSES,   PUBLIC  ENTITIES  AMD 
INSTITUTIONS. 

BAWKS  IM  IMSURAMfF 

The  Insurance  Services  Office  (ISO)  has  PROjEcTeo  a  $62  billion 

SHORTFALL   IN   COMMERCIAL    INSURANCE  CAPACITY  OvER  THE  NEXT  FiVE  YEARS. 

The  entry  of  bahks  into  insurance  should  hqi  be  viewed  as  a  short- 
term  FIX  TO  this  capacity  PROBLEM.   ThERE  ARE  MANY   REGULATORY  PROBLEMS 
WHICH   MUST   BE   RESOLVED    (FOR   THE   RECORD,   A  COPY  OF    THE   RIMS  TESTIMONY 
BEFORE   THE   K'EW  YorK   StaTE  TEMPORARY  COMMISSION  ON   BANKING,  INSURANCE 

AND  Financial  Services  is  enclosed).     Unfortunately,  the  debate  oh 

BOTH  THE  FEDERAL  AND  STATE  LEvEL  HAS   SEEMED   TO  FOCUS  OH  WHY  BANKS 
SHOULD  NOT  BE   PERMITTED  TO  ENGAGE   IN   INSURANCE  ACTIVITIES.     RIMS  RE- 
SPECTFULLY SUBMITS   THAT  CoNGRESS  AND  THE   STATES  SHOULD   NOW  SERIOUSLY 
CONSIDER  WHAT   REGULATORY   SAFEGUARDS   PROTECT  I NG  MARKET  COMPETITIVE- 
NESS,  THE  BANKING  CONSUMER  AND  THE    INSURANCE   POLICYHOLDER  WOULD  BE 
NEEDED  TO  PERMIT  BANKS   TO  LEND  MUCH-NEEDED  CAPACITY  TO  THE  INSURANCE 
MARKETPLACE. 
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^y^g^lg^Sggljj^P^FACILITATE  THE  FORMATION  OF  CAPTIVE  AND  RISK 

The    purchase   op    insurance    is  only  one   op    the   ways    in   which  the  COh' 

MERCiAL  Insured  can  effectively  deal  with  the  risk  of  loss*    If  the 

INSURED  IS  LARGE  ENOUGH  AND/OR  HAS  A  STABLE  LOSS  HISTORY,  hE/SHE  MAY 
SEEK    TO   ESTABLISH   A   LOSS   RESERVE    TO   FUND    PREDICTABLE    FUTURE  LOSSES* 

This  may  ii  a  far  more  efficient  altepnative  for  the  entity  than  the 
purchase  of  commercial  insurance-  similarly,  a  commercial  insured  may 
establish  an  insurance  company  subsidiary  which  exclusively  handles 
The  risk  of  the  corporate  parent-  This  subsidiary  is  called  a  cap- 
tive* The  captive  alternativ  gives  the  corporate  parent  the  added 
benefit  of  allowing  it  to  tap  into  the  often  less  expensive  reinsur- 
ANCE   MARKET,     NORMALLY    AVAILABLE    TO    ONLY    PRIMAR>'    INSURERS-  OfTEN 

SEVERAL  Insureds  will  come  together  to  form  a  risk  retention  group- 
Unfortunately,   CONFLICTING  STATE   INSURANCE   LAWS  OFTEN  MAKE    IT  MOST 
DIFFICULT    FOR    THE    INSURED,    OR    INSUREDS   WITH   MULTI'STATE  OPERATIONS^ 
TO    UTILIZE    A   CAPTIVE'      To   QUOTE    FROM   THE    LEGISLATIVE    HiSTORY   OF  THE 

Product  Liability  Risk  Retention  Act  of  19P1  (P-L-  97-^15): 

*ThE  state  laws  have  other  REGULATORY  STANDARDS  WHICH  MAKE  IT  DIF' 
FICULT   FOR  TRADE   *«        :  AT  1  ON '  S  OR   SMALl  BUSINESS   GROUPS  TO  UTILIZE 

the«i-    For  example  one  state's  trade  association  captive  must  have 
an  annual  premium  of  over  $1  million;  it  is  subject  to  approval  of 

ITS   rates;    it  must   establish  that  the    INSURANCE    IT   PROVIDES   IS  OTHER- 
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WISE  UNAFFORDABLE   OR  UNAVA ILABLE"  PR  I C E  COMPETITION   !S  NOT  SUFFICIENT 
JUSTIFICATION;    IT  MUST  BE  LOCATED   IN   THE  STATE;  AND   IT  WOULD  STILL  BE 
SUBJECT  TO  THE  REGULATORY  BARRIERS   IMPOSED  BY  OTHER   STATES  FOR  RISKS 
SITUATED   iN  THOSE   STATES  FEDERAL   ACTION    IS  NECESSARY  BECAUSE  EX- 
PERIENCE HAS    SHOWN   THAT    INDIVIDUAL   STATE  LEGISLATION  CANNOT  FACILI- 
TATE  THE  FORMATION   OF   SEL F - I N SURANC E   GROUPS-      INDIVIDUAL   STATES  CAN 
ONLY  ENACT  LEGISLATION  AFFECTING  THEIR  RESPECTIVE    INSURANCE   LAW  RE- 
QUIREMENTS-   The  practical  effect  of  these  laws  is  to  prevent  product 
sellers  located  in  several  states  from  forming  such  groups* 

Recognizing  this  problem, several  years  ago  Congress  passed  the  Risk 
Retention  Act  which  facilitated  captive  formation  for  product  liabil- 
ity RISKS'     Recently,  a  similar  amendment  was  included  in  the  Super- 
fund  Reauthorization  Act  passed  by  the  Senate-  The  amendment,  would 

FACILITATE  CAPTIVE  FORMATION  TO  INSURE  POLLUTION  LIABILITY  RISKS 
WHICH  THE  INSURANCE  INDUSTRY  HAS  EXCLUDED  FROM  COVERAGE  IN  ITS  C6L 
POLICY-  RIMS  SUGGESTS  THAT  SUCH  LEGISLATION  SHOULD  BE  IMPLEMENTED  ON 
AN  ACROSS-THE-BOARD  BASIS  AND  NOT  JUS'  FOR  POLLUTION  AND  PRODUCT 
LI/.ILITY-  We  sincerely  BELIEVE  TMAT  CAPTIVE  FORMATION  CAN  BE  FACIL- 
ITATED WITHOUT  ABRIDGING  LEGITIMATE   STATE   REGULATORY  AUTHORITY- 

TAy  FQMTTY  SHOULD  BE  AFFORPFn  ALTgRWATlVF-R!SK  FIMAWCIMG  flECHANISfIS 

A  SELF  INSURED  USING  A  LOSS  RESERVE  OR  CAPTIVE'RISK  FINANCING  MECH- 
ANISM OPERATES  IN  A  VERY  SIMILAR  FASHION  TO  A  PRO PE RT Y - C * SU AL T Y  IN- 
SURER-   Both  employ  actuaries  or  qualified  loss  reserve  specialists 
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WHO  DETERMINE  HOW  MUCH   REVENUE  NEEDS  TO  BE  SET  ASIDE  TO  FUND  FUTURE 

LOSSES.    The  Tax  Code  permits  the  insurer  to  deduct  the  amount  which 

IT   SETS  ASIDE   IN   A  LOSS  RESERVE   TO  PAY  FUTURE   LOSSES-    ThAT   SAME  PRIV- 
ILEGE   IS    NOT    EXTENDED   TO    THE    SELF-INSURED   WHO   MUST    OFTEN  PURCHASE 
COMMERCIAL   INSURANCE   AT  A  MUCH  GREATER  EXPENSE   IN  ORDER  TO  RECEIVE 
THE   SAME  TAX  TREATMENT   AFFORDED  TO  THE   INSURER   UNDER   THE  TaX  CoDE- 

This  Subcommittee  recognizes  the  importance  of  encouraging  a  stable 
financing  mechanism  through  which  an  entity  can  protect  itself 

AGAINST  FUTURE  LOSS  AND  THROUGH  WHICH  CLAIMANTS  CAN  RECEIVE  JUST  COM- 
PENSATION- Yet  under  our  present  system  of  taxation,  the  e^okasis  is 

PLACED  ON   WHETHER    INSURANCE    IS   PURCHASED    IATHER   ''HA^'   THC   QUALITY  OF 

the  funding  mechanism- 

In  the  98th  Congress,  Representative  William  Frenzel  introduced  H-R. 

26^12  WHICH  WOULD  PERMIT  A  DEDUCTION  FOR  CONTRIBUTIONS  MADE  TO  CERTAIN 
SELF-INSURANCE  LOSS  RESERVES  AND  CAPTIVE  PREMIUM  PAYMENTS-  AGAIN  IN 
THE  INTERESTS  OF  TIME,  I  AM  ENCLOSING  A  COPY  OF  TESTIMONY  WHICH  RIMS 
SUBMITTED    TO    THE    SUBCOMMITTEE    ON    OvERSIGHT    OF    THE    HouSE    WaYS  AND 

Means  Committee  on  this  legislation-  H  R-  26^12  is  even  more  important 

AND  timely   in  the   PRESENT  CRISIS,   AND  WE  HOPE  TO  SEE   THE  LEGISLATION 
REINTRODUCED   IN   THE   NEAR  FUTURE-      ThE   PASSAGE  OF   THIS   BILL  WOULD  PRO- 
VIDE THE  CORPORATE   INSURED  THE  DESPERATELY   NEEDED  FLEXIBILITY  TO  SUR- 
VIVE   IN   THIS   ERA   OF    INSURANCE  UNAVAILABILITY- 

On  behalf  op  THE  RIMS  membership  and  Hallmark,  I  thank  you  for  your 
Kisc  attention  and  the  opportunity  to  share  our  views-    If  you  have 

f.NY   QUESTIONS,   PLEASE   ASK-      ThANK  YOU- 
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PKH»OHW<iNiuw  Dec.mbir  4.  mi 

*y  insurance 
t4t2)i«34»7  commisstoners  urging  their  reiectton  of  the  claims 

MUMMLMATMCN  modc  Commerciol  General  Liability  (CCD  Policy 

Jil2t!!IlfnS2  ^"'^         Insurance  Services  Office, 


vtc*fMM«Ai»«rtir«M  Dttr  Comrni  >8  ione  r. 

nONAlO  M  VMAMS 

A(smHiiii/*iH«s««.cnO<*jp  Btinc  relucttrt    to  •nolyt«   ISO's  CGL  modification  from 
jK%>mtm^mp»m  informttion  conttinid   in  •   preta    relaaae.   RIMS  with- 
MMMaMnTOT  held  official   comment  on  ISO's  la  t  e  a  t  modi  f  ica  t  icns  un- 
ooMiaMiw  n\         recei  c<1   the  actual   policy   language  on  November 
It.      198S*     The     mod  i  f  i  cat  i  one     made     by     ISO,  while 


fiaMintiA*M«tf»i<M  mede  form  to  provide  CCJL  coverege. 


H«tiw«. CMMdmrtOiiOi  {SQ  he B  provided  eom*?  much  needed   reatrictions  on  what 
wee   the  cerrier'e  unileterel  right   to  move  the  existing 


woooMowsANOfMsoM  c  1  * i TOB  made  policy'e   ratro»ctive  dete   forwerd  upon  re- 
09tf iiMf VK« ^MMtM-MM u«MHmMi  newB  1   end   thus  obviete   the   insure r'e  obligation   to  in*> 
^•*^*'"''WEJSiII!I^iJ5i  demnify.       It    ehould    be  noted    that    these  rsstrictions 
CMtanMii.oN*4«)oa  may   be  edvisory  only  ss   they  ere  not   conteined  in  the 
0t»s7»wo  gigj^g  made  policy.     Cerriere  mey  not  be  bound  by  these 
MM nm^kacaum  jsq  guidelinee.     Pleeee  coneider  e  1  eo   thet   unde^r  ISO's 
^iot  Hikti^^lSSiHilSSSH  guidelines   e  new  cerrier  can  still      sdvsnce  e  policy- 
wxcmpmim  holdcr'e  retroactive  dete.     Ae  long  ,ee  this  is  possible 
''°"'^!lMroMrjm  the  old  cerrier  hes  trsmsndous  leverege  over  ite  insur- 
0i944Vi3i5  ^d,  knowing  thut  s  prudent  policyholder  who  desires  per- 
vccftMMM-rumtiTiMww  nenent  teil  covere^e  will  heve  to  pey  the  ineurer  up  to 
cJS!^VilSSi  200%  of.  ite  ernuet  premium  ae  e  "severenoe  fee".   If  ISO 
iMwMM«tutcw*onUM  hed  wented  to  eddrees  ths  problem  of  "insurer  lock  in", 
ot»oii.M^^«!r«m  "nd   not    reetriet   the   pol  i  cyholddr' e   ebility  to  ewi  tch 
oi3i»Mni  eerriere  in  e  free  merket,   it  would  heve  reetricted  the 
vic» >n»d»w»Q— ■nwKwiti Att»>i  new   eerrier'e   eMHty   to   edvence    the    retroective  dete 
j2'JJJJ5JJ5;[22SI  for  a  new  insured.     It  ehould  eleo  be  pointed  out  thet 
^SSITcLu. hw.  ISO  permits  the  edvencement  of  thfi  retroeetive  deteupon 
KjAMtCMv  mJ[!^1^  egreement  of  the  ineurcd.  The  ineured  may  egree   to  hsve 
ii««i744540  the    retrooctive  dete   edvsnced,    lured   by    lower  renewsl 
vtet Pnu<t»n M»w>h«' »«c/twY  premiums.      Whst    ssfeguerde   «xiet    to  meke   the    le^s  so- 
phisticRted   insiirsd   swsre   of  whet   he   or  she   is  giving 
swm c«ni*<t«' c»p  Up  by  sdvsnclng  the  retroective  cete? 

^^'***^SyTi^MO  In    tho    revised    form    ISO   srtds   an    sdditionsl  automatic 
v.M^i^'««»'«»o«ie«  fivc-ypnr   er.lnnded  r'»porting  period    for  cteims  srising 
CMcwj  H*w^(l^s  from    occurrences  within  the  policy    period  that  are 

Atl.lltnl  0<>KI«  Of  Iniurivt 
W«/VPi»«u'*»  Con»CV>r 

Tjvom*, wMfviflionMi;?  -  conttnuert  - 

(30«t  %2*  204} 
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known  before  th«  end  of  th«  OO-dsy  tail.  <a  cvfulator*. 
you  ahould  b«  awar*  that  commercial  inaureda  art  often 
fac^d  with  claima  vriaing  out  of  occurrencea  taking 
place  within  the  policy  year  that  will  be  filed  wall 
after  the  60 -day  tail.  1*n  not  referring  to  the 
long-tali  latent  injury  expoaurea;  the  majority  of  auch 
late  filed  claina  are  your  garden  variety  "alip  and 
fall  caaea"  that  the  inaured  wae  not  aware  of  until  the 
eult  waa  brought.  Without  knowledge  of  the  occurrence 
the  inaured  cannot  give  notice;  without  notice  the 
five-year  tail  ia  not  activated  and  no  coverage  will  be 
p  rov  i  ded  if  a  carrier  (new  or  old)  haa  advanced  the 
ret  react  i ve  date. 

Second,  many  auita.  for  a  variety  of  reasona.  ar«  not 
brought  within  five  yeara  of  the  policy  year*a  end.  The 
injury  giving  riac  to  the  claim  may  not  manifeat  itaelf 
for  many  yaara.  The  injured  party  may  be  a  minor,  who 
under  the  lawa  of  mctst  atatea  haa  meny  y^ara  to  ini- 
tiate a  c.'airo.  in  theac  and  many  other  aituatlone.  the 
five-year  tall  ia  of  inadequate  duration  for  an  inaured 
with  a  known  loa»  expoaUre  who  ia  aubjtct  to  a  new 
retroactive  date. 

Third.  ISO  hae  atill  not  adequately  defined  what  ia  an 
occurrence,  and  yot  it  predicatea  the  claima  made  poli* 
cy'a  five-year  tail  on  notifying  the  carrier  of  occur- 
rencea from  which  claima  can  atem.  The  inaured.  wanting 
to  aecure  coverage.  may  inundate  the  carrier  with  a 
large  number  of  filea  and  documenta.  all  containing 
what  it  hopea  are  potential  "occurrencea".  Lawauita 
will  no  doubt  enaue  aa  to  what  oonatitutea  proper  noti- 
fication, klore  importantly,  oonaider  the  iTtigetion 
that  will  reault  becauae  "occurrence"  haa  not  been 
adequately  defined. 

Suppoae  a  computer  manufacturer  aella  video  diaplay  ter- 
ninala  (VDTa)  which  are  uaed  in  offioea  around  the  coun-f 
try.  A  aecretary  of  one  of  the  manufacturer' a  cuetomars 
filea  auit  againet  the  manufacturer  alleging  that  10 
eara  of  eitting  in  front  of  the  manufecturer'a  VDT  has 
given  her  chronic  roigrainea.  The  policyholder  promptly 
notifiea  the  carrier  of  the  claim,  expecting  to  be  cov- 
ered during  the  five-year  tail  period  for  all  migraine 
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cl  ■  ima  a  1 1  ributable  to  tha  uae  o(  i  t  a  VDTat  this  may 
not.  ^o%*aver.  ba  the  caae.  For  the  autonatic  five-year 
tail,  to  apply,  the  injury  f  rrm  which  the  c'a Ima  s  t  em 
muat  have  occurred  "before  the  end  of  the  poH^y  period 
but  not  before  any  applicable  retroactive  date"  (aee 
Section  V  2.  c.  and  Section  1.  l.e).  Under  thia  claima 
made  fonn  neither  tha  inaurer  nor  the  policyholder 
knows  whether  future  mifraine  claims  that  come  in  will 
have  resulted  from  injuriea  that  have  occurred  during 
the  pol  icy  yea r  but  not  before  the  ret  roact  ive  dote. 
If  the  coiirta  determine  that  the  injury  occurred  during 
prolonged  exposure,  what  if  part  of  the  expoaure  was  be- 
fore the  policy'a  retroactive  date  and  part  of  it  af- 
ter* la  coverage  t  rigge'ad?  Perhapa  the  courts  wi  11 
delineate  thp  trf^Rcr  aa  when  the  aymptoroa  manifeat 
themaelvea  and/or  when  the  condition  ia  fomtaKy  dieg- 
noaed.  If  diagnoais  or  meni f ea ta t ion  occurred  after  the 
policy  year,  is  covcrsgr  triggered'  If  ao,  numerous 
polcies  could  be  cslled  upon  to  respond  despite  ISO's 
sttempted  n"^- st scki ng  provision.  Why?  Bccsuse  esch 
clsim  will  ikely  be  trestsd  by  ths  courts  ss  a  -lis- 
tinct  oecuritfnce.  slthough  they^are  attributable  to  the 
aame  cause.  it  ie  moat  ironic  that  ISO  and  the  in- 
aurance  carrijra  complain  bitterly  of  their  treatment 
at  the  hands  of  the  courta«  and  then  offer  aa  a  policy 
trigger  language  that  ia  literally  a  licenaa  to  liti- 
gate -  not  only  with  the  policyho^  >r.  but  smonp  them- 
aelvea . 

Where  doaa  all  thia  uncertainty  leave  the  pol  ioyho'.  r' 
The  cat'riar.  aware  of  the  large  loaaea  that  could  ero- 
enate  from  auch  VDT  claima.  nay  want  to  cut  ita  loasaa 
and  run.  Any  new  carrier  that  the  policyholder  will 
aeek  ia  not  intereated  in  underwriting  k"^ovm  loaa  ex- 
poaurea  and  wM  1  demand  to  advance  the  intjritsd'e  retro- 
active date  o.'  obtain  an  exclualon  of  sll  VDT  clslms  ss 
s  condition  of  coverage.  Whet  coversge  hse  the  policy- 
holder triggered  with  its  notificstion  to  the  csrrler' 
The  insured  hss  no  wsy  of  knowing  if  nigrsine  clsims 
will  be  submitted  within  five  yesre.  The  insured  does 
not  know  whst  event  the  courts  will  deem  to  hsve  trig- 
gered coverage  o.  whr^thcr  the  trigger  will  neve  occurr- 
ed before  the  policy's  retrosctivc  dste  or  sftcr  the 
policy  term,   thus  negating  coversgc. 
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Facrd  with  this  uncertainty  the  prudent  buyer  will  wish 
to  purchase  pprmanert  tail  coverage.  Yet  the  policy- 
holder IS  placed  in  a  most  inferior  hargaining  posi- 
tion. The  insured  is  negotiating  with  «n  underwriter, 
who,  not  anxious  to  provide  covprngc  for  a  known  loss 
exposure,  will  undouhtedly  wish  to  charge  the  mAxiumum 
700%  premium  allowed  since  that  insured  is  going  with 
Another  carrier.  As  existing  claims  are  often  not 
settled  until  well  after  the  policy  ycsr,  the  insured 
has  no  idea  of  what  portion  of  the  aggregate  limit  has 
heen  exhausted,  and  therefore,  whn  t  he  or  she  is 
purcbaaing.  When  one  considers  ISO's  stated  intention 
to  file  for  the  inclusion  of  defense  costs  in  the 
*8fr'*^R«t*  limit.  the  uncertainty  becomea  truly 
f  righteni  rg. 

I  SO '  s  mod  ificatippq  do  not  effectively  ipinimize  the  in- 
equity and  uncerta'Ptv  fsced  by  the  buyer  purchnsing 
permanent  extended  tail  coverage  at  up  to  2001  of  an- 
nual prAmi um*  ISO  intends  to  distrihute  adviaory  tail 
factors  that  will  tal%r  into  consideration  the  amoi*nt  of 
limits  already  exhaust  ed  (are  they  pa  id  or  reserved  a- 
mounts'')  in  pricing  the  tail  coverage.  As  indicated 
earlier,  neither  the  insurer  nor  the  policyholder  will 
likely  know  what  aggregate  r^'maina  on  the  policy  until 
well  after  the  deadline  for  purchasing  tail  coverage 
has  passed. 

ISO  also  offers  an  optional  endorsement  for  reinstate- 
ment of  policy  aggregates  in  the  "tail"  for*claims  a- 
rising  out  of  occurrences  unknown  and  un  report  ed  when 
the  endorsement  takes  effect.  The  inadequacy  of  thia 
apn roach  is  evident.  First,  the  endo  rsement  i  a  opt  iona  1 
w  .h  no  assurance  that  It  will  be  offered.  Second,  the 
applicahiHty  of  these  limits  are  aubjcct  to  the  vaga  r- 
ica  of  the  occurrence  trigger  cited  enrlier.  Third,  es 
in  the  hypothetical  care  of  the  computer  manuf  Ac  t  iire  r . 
it  will  not  he  avallah'e  to  the  insured  who  gives  ts 
carrier  notification  of  an  occurrence  -  precisely  the 
same  insured  who  needs  reinstatement   the  most. 

These  are  b>it  s  fevv  of  the  prohlems  that  s  brief  analy- 
sis  of    IFO''.   propoROfi   claims   made   form   inrtlcafs  will 
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be  faced  by  the  buyers  of  insurance.  As  regulators, 
you  ahould  consider  the  buyers  of  goods  and  services 
who  rely  on  certificates  of  insurancp  from  their  ven- 
dors aa  proof  of  financial  re«'pon  s  i  b  i  1  i  t  y  .  Of  wh«t 
value  will  a  certificate  of  insurance  for  claims  made 
coverage  be  to  the  construction  contractor  who  requires 
i  t  f  roffl  its  subcontractors,  to  the  homeowne  r  who  reqtii  r- 
ea  it  from  the  company  fixing  his  or  her  septic  tank, 
or  to  the  political  subdivision  or  municipality  within 
your  state,  which  demands  a  certificate  of  insurance 
from  the  numeroua  vendors  it  does  hiisiness  with'  The 
switch  from  an  occurrence  limit  to  an  overall  aggrf^gate 
limit  al  reaciv  compromises  the  value  of  certificates  of 
insurance,  flowevor,  a  certificate  of  insurance  for 
claims  made  covorafrt;  may  not  be  worth  the  paper  its 
written  on.  Why'  Unless  ti  insttrefl  perpetually  renews 
coverage  with  the  snme  carrier,  purchases  permanent 
tail  coverage,  or  has  a  cUim  suhmitted  against  it  with- 
in the  policy  year,  there  is  no  assurance  of  indemnifi- 
cation by  the  carrier.  Similarly,  under  such  circum- 
stances the  proposed  claims  made  CGL  Ruts  the  prot  ec- 
tion  afforded  to  the  general  puhlic  when  state  law  man- 
datea  insurance  coverage  as  a  condition  of  engaging  in 
certain  activitiea  (i.e.  asbeatos  removal,  hazardous 
waate  diaposal ,  etc.). 

Deapite  all  of  these  problems  for  the  po' icyh older  and 
general  public,  which  are  inherent  in  the  .proposed 
c  1  a  ims  mad  e  forma  t ,  I  SO  has,  in  effect,  aaked  the  reg- 
ulatory  community  to  end  the  debate,  approve  the  form 
by  ISO'a  self  impoaed  January  I.  1986  deadline,  and 
deal  with  the  conaequences  later.  Worae  atill,  before 
all  of  the  consequences  of  the  claima  made  CGL  become 
known,  ISO  will  be  proposing  in  the  near  future  a  de- 
fense cont  inclusion  that  will  ^xace  rba  te  the  regula- 
tor' a  problems. 

From  a  regulator's  perspective,  does  this  make  an> 
sense'  A  recent  article  In  Buai  ness  1 nsu  ranee  inHlrotes 
that  few  insurers  in  the  carrier  community  are  readv  to 
implement  thr  claims  madr  CGI.  anywhere  near  the  Jonnnry 
1  doadline.       Wliy  are  you  being  asUed  to  act  in  haste 
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•  nd  rrpent  at  leJ8urf>»  At  <1of^n«c  costs  are  nn  inte- 
firel  element  of  the  COT,,  why  U  ISO  seeking  to  have  It 
arpro»^pd  in  the  future  as  a  separate  Usue*  Ther^  in  no 
valid  reaaon  why  ISO'i  morljfj^fi  occurrence  policy,  with 
fixed  aRfjrcfrate  Hnii  ts  and  an  ant  J -a  tacking  provision, 
will  not  reapond  to  the  carriera'  atated  concerns.  in- 
deed, thia  waa  the  premise  hrhinr^  the  Kew  York  insur- 
ance Department'*  rejection  of  the  claims  irwde  form*, 
in  favor  of  ISO'  a  occurrence  f  i  i  ing.  PIftS  recoRnixes 
that  hecaiiae  of  the  imprecise  definition  of  "occur- 
rence* in  both  th*»  claims  made  and  occurrencA  policy 
formata.  thia  may  be  an  interim  aolution.  However,  it 
it  a  far  wl ae r  regulatory  alternative  to  go  with  isO'a 
modified  occurrence  format  as  an  interim  solution  than 
to  follow  ISO's  lemming-like  march  into  the  claims  niade 
abyaa  of  coverage  gaps,  increasec!  litigation,  and  Insur- 
er lock  in. 

In  reaching  a  long-term  solution  to  the  elusive  problem 
of  defining  occurrence,  R[MS  proposes  the  forma ticn  of 
a  blue  ribbon  panel  compoaec*  of  reg\)lators,  ca  rriers, 
consumers,  producers,  reinsure^rr,  tbe  judiciary,  and 
members  of  the  legal  profetaion.  The  task  it  a  multi- 
faceted  one  that  requires  a  pooling  of  all  of  our  intel- 
lectual retourcea  and  experiences.  Tbe  resultinpc  solu- 
tion to  these  p rob 1  ems  mutt  protect  s  1 1  i  ntcros  t  s .  any 
solution  that  aerves  the  interest  only  of  one  group, 
such  ss  the  ISO  clsims  msdc  0G^  form,  will  only  make 
existing  problemft  worite. 


Sincerely. 


Jon  HarVavy 
Di  rect  or 

Governmental  Affair* 
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THB  RISK  AND  INSURANCE  MANAGEMENT  SOCIETY.   INC.  (RIMS) 


ISO'S  JANUARY  14.  l»tt  MODI FICATIOHS  TO  ITS  OGL  CtAIMS-MADE  FORM 


On  January  16,  1986,  ISO  annonnced  furlhe r  modi f i ca t iona  to  ita  clairaa-raade 
CoMn«(rciaI  General  Liability  (OGL)  Policy.  Following  review,  the  Riak  and 
Inauiance  Management  Society  (RIMS)  has  determined  that  it  will  not  now  ac- 
tively aeek  rejection  of  thia  form  by  atate  inaurance  regulatora.  This  ia 
not  now  to  aay  the  Society  endoraea,  either  expreasly  or  by  implication, 
this  new  form.  Nor  does  it  reetrict  RIMS  Chaptera  or  membera  from  purauing 
any  course  of  action  they  may  chooae  to  take  with  their  atate  ineurance 
conni  ssi  onera . 


RIMS  commends  ISO  for  making  these  latest  neceaaary  changea  to  the  claima* 
made  OGL  form.  RIMS  ;hanka  its  aupporters,  in  the  atate  regulatory  community 
Cojwoisaioner  John  Waahburn  of  lllinoia,  Superintendent  Jamea  Corcoran  of 
New  York,  and  Conrai ssioner  Peter  Gil.iee  of  Connecticut,  in  particular 
whoae  courageous  efforts  in  reforming  ISO's  earlier  propoaals  have  led  to  a 
more  equitabia  claims-made  OGL  form. 


RIMS  regreta  the  atrategy  employed  by  the  inaurers  aeeking  acceptance  of  the 
claima-made  form.  The  induatry  introduced  a  totally  unacceptable  and  one 
sided  product,  making  as  fe««  piecemeal  changea  aa  it  felt  it  could  get  away 
with  in  order  to  win  the  approval  of  state  inaurance  departroenta.  RIMS  would 
hftve  preferred  that  a  more  equitable  OGL  claima-made  policy  form  would  have 
been  Introduced  by  the  inaurance  induatry  at  the  outset,  although  ISO'a  ini- 
tial offering  aerved  to  atrengthen  the  solidarity  of  RIMS  members  and  indeed 
all  conniercial   insurance  policyholders  against   the  p.'Opoaed  form. 


KIMS  OONTINUED  CONCERNS  OVER  CLAIMS-MADE  OGL 

ISO  Preaident  Daniel  J,  Mc  Namara,  in  a  press  release  dated  January  17,  1986 
atatea  that,  "Theae  new  proviaiona  eliminate  any  rational  reservationa  about 
the  claima-m*de  form,"  RIMS  etrongly  disagreea,  and  truata  that  inaurers, 
brokera  and  agents  do  not    take  such  a  cavalier  attitude  in  selling  claima- 
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made  liability  coverage  to  unsuspecting  policyholders.  All  risk  managers 
should  have  strong  reservations  about  the  cl aims-niade  form  and  take  appro- 
priate measures  to  proteC   their  employer's  interest. 


Unlike  occurrence  coverage,  "c 1  aims -made "  will  not  respond  to  claims  result- 
ing from  an  event  unknown  or  unreported  to  the  insured,  60  days  after  the 
policy's  expiration  date.  Unless  the  initisl  clsims-msde  policy's  retroac- 
tive date  remains  the  same,  subsequent  policies  msy  not  provide  coversge  for 
such  claims.  ISO's  newly  dubbed  "supp 1 ement s 1  tail"  does  provide  coverage 
against  such  an  exposure,  but  at  a  potentially  exorbitant  price  of  up  to 
200%  of  the  expiring  annual  premium. 


RIMS  hopes  that  this  potential  200%  "seversnce  fee"  will  not  hang  ove<*  the 
policyholder's  he^d,  like  the  Sword  of  Damocles,  should  s  cancel  Istion  or 
non-renewal  tske  p  %ce .  RIMS  encouragea  ISO  and  the  insurer  corwnunity  to 
devise  s  mechanism  to  price  supplemental  tail  coverage  prior  to  the  policy's 
incept  1  on.  Such  a  mewhaniam  is  in  the  insure  r'  s  in'  e rest  as  we  1  1  as  the 
policyholder's,  for  without  it,  the  insurer  will  undoubtedly  be  subject  to 
more  stringent  regulations  on  csncellation  or  non-renewal,  and  potential 
judicial  determinations  that  such  cancellation  or  non-renewal  la  in  bad 
faith. 


COVERAGE  TRIOGBR 

RIMS  wished  that  ISO  had  directed  ita  energies  toward  resolving  the  vagari«a 
of  the  occurrence  form's  coverage  trigger  rather  than  attempting  to  gloas 
over  this  problem  by  reducing  limits  and  the  scope  and  continuity  of  cover- 
age. RIMS  fesrs  that  many  of  the  same  problems  wh.ch  previoualy  led  to 
i nt ra- insure r  and  pol  i cyholde r- i nsu re r  coverage  disputes  may  well  continue 
with  the  new  form.  A  far  more  responsive  approach  has  betn  taken  by  St.  Paul 
in  its  soon  to  be  filed  CGL  form.  The  "incident  first  f'Ported"  approach 
adopted  by  St.  Paul  will.  RIMS  believes,  result  in  less  litigation  aa  to  the 
coverage  trigger. 


CONTINUED  EXISTENCE  OF  OCOJRRKNCE  OOVERACE 

It    is  with  considerable  skepticism  thst   RIMS  sccepts   ISO's   repeated  asser- 
tions thst   it^  claims-made  form  will  not  drive   its  occurrence  form  from  the 
market.   We   hope    that    ISO's   dual    format    offering   is  not    a   cynical  gesture 
designed  to  give  the  buyer  an  illusory  freedom  of  choice. 
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RIMS  strongly  considered,  but  ultimately  rejected,  proposing  thst  both 
claims-made  and  occurrence  coverage  be  offered  simultaneously  to  the  in- 
sured. Such  s  requirement  msy  be  too  intrusive  a  restriction  on  s  msrket- 
plsce  thst  needs  flexibility  to  survive  the  present  cspscity  crunch.  How- 
ever, RIMS  still  believes  thst  the  occurrence  form  is  ths  proper  vehicle  for 
the  trsnsfer  of  risk  for  the  majority  of  the  insursnce  buying  public.  Over 
the  long  term  RIMS  will  hold  both  ISO  snd  insursis  to  their  promise  of  con- 
tinued visbility  of  the  occurrence  form.  Without  such  freedom  of  choice  in 
the  msrketplsce,  insurers  will  see  their  new  cisims-msde  form  gutted  by  the 
courts  in  s  msnner  similsr  to  the  recent  Spsrks  ▼  St.  Pmol  decision.  Thay 
may  also  find  the  snll-lrust  inununity  s  f  lorded  then  under  ths  McCsrrsn 
Ferguson  \ct  eroded  by  rulings  such  as  St .  Paol  t  Barry  Jn  which  the  Supreme 
Court  of  the  United  States  determined  that  tha  defendant  had  engaged  in  an 
illegal  boycott  by  forcing  the  policyholder  to  accept  "cl aima-made. " 


INSURAMCE  AVAILABILITT 

In  view  of  current  market  condit.^ns  RIMS  reluctsntly  concludes  thst  ISO  is 
correct  in  its  belief  thst   liability  coversge  msy  not  be  written  st  sll  for 
certain  insureds  except  on  a  clsims-msde  form.  While  this  could  be  construed 
ss  s  self  fulfilling  prophecy  on  the  pert  of  insurers,   RIMS  hss  understand- 
sbly  determined  thst   s  more   ressonsble  clsims  msde  coversge  is  better  then 
no    coversge   at    sll.   Without    viewing    ISO's   proposed   clsims-msde   OGL  ss  s 
psnaces    for  the    insurance   svsilsbility  crisis,    RIMS  hopes   thst    those  who 
cismored  for  the  necessity  of  the  clsims-msde  form,  will  now  mske  svsilsble 
needed  cspscity.   snd  work   towsrd  restoring  ssnity  to  the  insursnce  msrket- 
pl see . 


TOLLUTION  OOVHRAGE 

As  stste  regulstors  consider  the  ISO  clsims-msde  CXjL  policy,  RIMS  must  sgsin 
rsise  the  iasue  of  the  total  pollution  exclusion.  While  in  total  agreement 
with  insiirera  that  "gradual"  pollution  cannot  and  should  not  be  included  in 
the  COL  form,  under  ISO's  totsi  exclusionary  approsch,  coversge  no  longer 
exists  for  unique  snd  unusual  "sudden  snd  sccidental"  incidents.  For  the  95 
percent  of  U.S.  policyholders  whose  envl ronment si  impsirment  lisbility  sxpo- 
sure  is  slight,  coverage  will  be  denied  for  the  rare  incident  that  could 
lead  to  bankruptcy  -  precisely  the  reason  for  the  purchase  of  insurance. 
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'^Sudden  and  accidental"  coverage  ia  neadad  protection  which  can  b«  handled 
under   the  OGL  mechanism.  Yet    ISO  choae   the  eaay  way  out   and   lumped  it  to- 
gether   with    "gradual"    pollution   coverage).   RiMS    riubnita    that    "audden  and 
accidental"  can  be  defined  ao  aa  to  diatinguiah  it   from  "gradual"  pollution 
coverage.  Instead.   ISO  threw  in  the  towel  and  aaid.  we  can  * t  defina  "audden 
and  accidental"  ao  we  will  not  offer  any  pollution  coverage  at  all. 


In  defending  ita  total  pollution  excluaion  ISO  maintaina  that  the  courta 
will  misinterpret  any  "audden  and  accidental"  coverage  to  provide  gradual 
pollution  coverage.  RIMS  disagreea*  Aa  the  Environmental  Protection  Agency 
pointed  out  in  its  aolicitation  for  coramanta  on  the  lack  of  Environmental 
Impa  i  rinent  Liability  insurance,  there  ia  no  demonatrated  proclivity  of  tha 
courta  to  miainterpret  "audden  and  accidental"  pollution  coverage,  and  that 
any  such  judicial  deciaiona  are  more  likely  the  reault  of  poor  policy  draft* 
ing.  A  more  reaponsible  approach.  RIMS  believea.  fs  not  a  total  pollution 
excluaion  but,  policy  language  to  delineate  "audden  and  accidantal"  from 
"gradual"  pollution.  Attached  ia  a  "sudden  snd  sccidental"  pollution  endor- 
sement presently  on  the  msrket  which  does  just  thst.  RIMS  believes  ths 
burden  is  on  ISO  to  explsin  why  such  coversge  csn  not  be  included  within  its 
CGL  policy  form,   or  why  it  will  not  drsft  such  coversge  provisions. 


DEFEMSg  POSTS  WITHIM  HMITg 

Despite  ISO's  st  tempts  to  sell  the  clsims-msde  OGL  form  ss  sn  improved, 
modernized,  simplified,  snd  consumer  oriented  policy,  s  reslistic  sssessment 
of  the  form  indicatea  otherwiae.  It  providea  what  the  New  York  Inaurance 
Department  correctly  deacribea  aa  "generally  inferior  coverage."  It  offera 
lower  limits,  more  restrictive  snd  less  continuous  coversge  thsn  is  provided 
under  ISO's  present  occurrence  OGL  form.  Insurers  hsve  won  significsnt  con* 
cessions  in  the  new  OGL  which  will  be  borne  by  insursnce  consumers  snd  which 
msy  ultimstely  impsct  society  ss  s  whole*  In  recognition  of  the  reduced 
coversge  sf forded  by  "clsims-msde" .  RIMS  believes  thst  ISO's  sttempts  to 
obtsin  any  percentsge  of  defense  costs  within  limits  in  the  nesr  future  Is 
totslly  unjustified  snd  sn  sffront  to  policyholders  snd  the  regulstory 
community*  RIMS  urges  {SO  to  withrlrsw  this  propossl  entirely  snd  not  to  pur- 
sue a  strstegy  through  which  we  hsve  s  multi-stste  suction  to  discover  whst 
percentage  of  defense  cost  limits  the  regulstory  comrounivy  will  sccept .  The 
prestige  of  ISO  will  decline  ss  s  result,  snd  Judging  by  the  current  resc- 
tion  of  convni  Bsi  oners ,  sgents,  brokers  snd  buyers,  no  one  is  bidding  in  this 
ftefpasti  within  limits  suction. 
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OOMCLPSION 

RIUS  aalutea  ISO  for  itt  tbU  tdvoctcy  on  behtif  of  its  insurtnce  comptny 
mtnbers.  However.  ISO's  Job.  and  the  responsibilities  of  insurers  hss  just 
begun.  As  s  represents t i ve  uf  the  policyholder  RIMS  will  wsit  to  see  whether 
the  clsims-insde  form  will  improve  insursnce  svsilsbility  snd  provide  the 
relisbl^  snd  continuous  coversge  promised.  RIMS  will  work  with  ISO  to 
educate  RIMS  members  in  s  msnner  thst  will  hopefully  fscilitste  responsible 
impleroentst i on  of  the  clsfms-msde  form. 


RIMS,  however,  will  siso  be  working  to  encourage  the  development  of  alterns- 
tivs  risk  financing  mechanisms  which  will  serve  thr  needs  of  businesses, 
local  governments,  snd  institutions  dessrted  by  the  insurance  msrketplscs. 
Equslly  ss  essentisl.  RIMS  will  work  to  ensct  reforms  in  our  civil  justice 
system  thst  will  allow  insurers  to  insure,  governments  to  govern,  profes- 
sionsls  to  prsctice.  businesses  to  operste  snd  develop,  legitimste  clsimsnts 
to  be  compensated,  snd.  most  importsntly.  society  to  function.  In  this  vitsl 
task,  the  insursnce  industry  will  hsve  the  complete  snd  totsl  support  of  the 
Risk  and  Insurtnce  Management  Society. 
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ONSHORE  SEEPAGE  POLLUTION  AND  OO^f^AM  1  NAT t ON  EXCLUSION 


Except  aa  hereinafter  tpecified  in  this  clause,  this  policy  pro- 
vides no  coverage  for  bodUy  {njury  or  property  .1a.T»sge  arising  out 
of  the  discharge,  dispersal,  release,  or  eacape  of  smoke,  vapors, 
soot,  fumea,  alkalis,  toxic  chemicals,  liquids  or  gases,  waste 
materials,  oil  or  other  petroleum  aubstance  or  derivative  (includ- 
ing any  oil  refuae  or  oil  mixed  with  wastes)  or  other  irritants, 
contaminants  or  pollutanta  into  or  upon  land,  the  atmosphere  or 
any  watercourse  or  body  of  water.  This  exclusion  shall  not  apply 
ss  respects  liability  for  an  occurrence  causing  discharge, 
dispersal,  release  or  escape  provided  the  insured  establishes  that 
all  of  the   following  conditions  have  been  met. 


a)  the  occurrence  connenced  during  the  time  of  this  policy, 

b)  the  occurrence  was  accidential   and  was  neither  expected 
nor   intended  by  the  insured, 

c)  the  occurrence  was  identified  as  connenctng  at  a 
ipecific  point   in  time  and  became  known  to  the  insured 
within  40  hours  thereafter, 

d)  the  occurrence  did  not   result   from  the  insured'a  intentional 
and  willfull  violation  of  any  governmental  atatute, 

rule  or  regulation. 
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THIS  rssrnm  cn  the  xkiicraticn  of  financial  services  is  being  submitted 

AS  PART  OF  THE  PROTBD  RECORD  CF  THE  PUBLIC  HEARING  HEID  O*  CSTOBER  1.  1983 
SECT  THE  NE»  TCRK  STATE  TTMPORARy  COMISSICN  CN  BANKING.  INSURANCE.  AND  FINANCIAL 
SEimaS  BT  THE  RISK  AND  INSURANCE  UANAGEMEKT  SOCIEIT,  INC,  (RDB).  RliS 
IS  A  NCW-JOTrr  CBGANIZATICN  REPRESENTING  0DRPCRA3E  AND  GO^'SSfttJENrAL  CON- 
SOSSSOF  INSURANCE  WITH  A  MDBERSHIP  COUPRISF!J      ICRE  THAN  3,800  OORPORATKWS, 
IMSmUTICNS,  AND  GOVERNMEKTAL  BDDIiS  IN  77  CHAPmS  UXIATH)  THHOOCWOT  THE 
[Krm  STAFFS  AND  CAHALa.   THREE  OF  CUR  CHAPTHIS  ARE  LOCATH)  IN  NE»  TORK, 
REPHBEHITO  OVER  300  OF  THE  LAHCaER  ODRPORATICNS  HEADQPARIERBD  IN  THE  STATE- 
IN  AEDinai,  MANY  MORE  or  OUR  WMRS  HAVE  SlOflFICANT  ORRATIGNS  IN  THE 

srm  Alo  porcaASB  sichificant  amooto  of  iNstaANCE  from  ne»  tork  insurers. 

IN  TOTB  OF  TOTAL  PRDCUM  DOUJ«  OF  INSURANCE  PUHCHASED,  RDC  IS  THE  LARGEST 
OBCimZATiai  OF  INSURANCE  ODNSOffiRS  IN  THE  STATI  AM)  THE  COWIRT, 

THE  PCRPOSE  or  THESE  OaMEWB  IS  NOT  TO  EUXBSE  OR  OPPOSE  ANY  OJRREOT  IDGISLATICK 
OILTO  Wm  FINANCIAL  WIBBAnOK,  ^ 

COSMER  CGNCE»IS  HHICH  THE  SOCIEIT  BELIEVIS  MBT  SB  AHHESSED  ^N  ANY  UGISUTICK 
BBAUlO  Wm  THE  P085IW  INIBGRATICH  ^ 
UaaraiMEPDBCHASEROr  INSaWNCB,  ROB  MEJBERS  ARE  KEENLY  INIERESIH)  IN  THE 
user  THAT  THE  BREAKING  DOW  OF  TRADmONAL  BARRIERS  SEPARATING  THE  BANKING 
AND  DBURANCB  INDIOTUES  Wia  HAVE  CHTO  INSURANCE  MARKET,  INSURER  SOLVEICY 
AND  INSURANCE  RBGULATICN.  ' 
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INIHSRATSD  FINANCIAL  SERVICES  IS  OF  COURSE,  TOE  INDUSTOY  WATCHWORD  PHR  any 
COMPANY  OTORIJJG  INSURANCE,  INVESITOTS,  AND  CPiDIT  TO  TOE  PUBLIC.  IT 
WOULD  Smi  THAT  THE  SHORT  TQOi  EFFHjT  TO  RIMS  UEMBSSiS  FBOM  TOE  ENTRY  OF 
BANKS  lino  THE  INSURANCE  FIELD  WOULP  BE  NEimiAL.    TOE  INTEREST  OF  BANKS 
AT  THIS  TIME  SEEM  TO  FOCUS  PRIMARILY  CN  PERSONAL  RATOER  THAN  Ca^P.«!K:iAL 
LINES  OP  INSURANCE.    TOIS  INHKEST  SEBIS  TO  BE  CV£N  MORE  FOCUSED  GN  TOE 
OPPORHiNnY  TO  DISIRIBinE  TOE  INSURANCE  PHCDOCT,  RATOER  THAN  TO  UNDEBWRITE 
THE  RISI  ITSELF.    NEVHl  TOE  LESS,  FINANCIAL  INnCRATICr?  OFFERS  TOE  POSSIBaiTY 
OF  nmjRE  BANK  INV0LVE2dEirr  IN  TOE  OOUMERCIAL  INSURANCE  MARKET,  VHICH  IN  URN 
MAY  INCREASE  OOUPETITICN  AND  UJHER,  TOE  PRICE  OF  THE  INSURANCE  PRODUCT.  RI.VS 
WELQQUES  NEV  ENIBANPS  INTO  TOE  INSURANCE  MARKET  PLACE  IF,  AND  GNLT  U,  PROPEH 
RSOOLAIORY  STANDARDS  CAN  BE  MAINTAINED. 

CP  PARTICULAR  CQNCBQf  TO  THE  SOCISTY  ARE  FOUR  CRUCIAL  AREAS: 

1.  THE  OCtrTINUED  RECULATICN  OF  INSURANCE  BY  THE  STATE  INSURANCE  DEPARIMEm^; 

2.  TOE  PREVENTICN  OF  THE  TIE      ARRANSMEITTS  BETWEEN  TOE  ISSUANCE  OF  CREDIT 
AM)  THE  SALS  CF  INSQRANCE; 

3.  TOE  MAIKHKANCE  OF  INSURER  AND  BANKING  SXVENCY;  AND 

4.  THE  FBOTECTIGN  OF  MARKET  GCMPETITICN 

TIC  REGOUTORY  BCIH£MES  MUST  BE  AVDDXD  WTIH  TOE  EllEBGENCE  OF  FINANCIALLY 
DIVERSIFIED  INSTnVTlCNS.    TOE  FIBST  IS  TOE  CREATICN  OF  A  RECULATORY  VOID 
WHERE  NETIHER  TOE  FIDERAL  GOVERNMENT  GR  TOE  STATES  HAVE  TOE  AUTHORITY  TO 
EXERCISE  RBGUU70RY  OVERSIGHT.    TOE  OIHER  EXIREUE  IS  TOE  SmiATICN  IffKERE 
CUAL  AND  QFTEN  OCm^ICTING  REGUUTORY  AUIHORITY  CAN  BE  IMPOSED  ON  TOE 
DIVERSIFIED  ENHTY  BY  TOE  FIDERAL  AND  STATE  G0V3?NME2frs. 
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IN  inaB  OF  Bora  the  QUALm  a*nd  cdst  efticiecy  of  insurance  rbculaticn. 

RDiS  BELIEVES  THAT  lUE  INSURANCE  OCNSUUER  VOUIi)  BENEFIT  IF  BANKS 
EKISUNC  INTO  TBE  INSURANCE  FIHD  BE  REGUUTH)  AS  TO  IKEIR  INSURANCE 

Acnvmss  by  statc  insurance  depariuents.  thekc  is  no  oquparable  body 

AT  TBE  TEDEML  LEVEL  WITH  THE  EXPEIUBCE  AND  TH31NICAL  SUFFCRT  TO  PRDVUS 
this  NEEZXD  REGULATIGN.     IIHILE  the  SXIETY  is  concerned  that  state  REG- 
UUTGBS  UAT  LACK  THE  RESOURCES  TO  PROVIDE  ADEQUATE  OVQtSIGKT  OF  FINANCIALLY 
imXATZD  INSTITUnCNS,  THE  PROBLEM  OF  FWING  CAN  BE  MORE  EASILY  RECTIFIED 
THAN  THE  FROBLDIS  INHERENT  IN  CREATINCi  A  NEW  AGD9CY  CN  THE  FBX3UL  LEVEL. 
IN  SBOKT,  GIVEN  THE  DJPORXANCE  TO  TBE  OOMSOIER  OF  A  SOW  REGULATORY 
FRAUDOQC  UPON  WHICH  THE  INTEGRATED  INSmUTIGN  WILL  QPERAIE,  THE  SUCitlY  URGES 
THAT  IF  BANES  AND  OTHER  FINANCIAL  INSmUTlCnS  DO  WTES,  THE  BUSINESS  OF 
PRCPERTY/CASUALT7  INSURANCE,  THAT  THEY  SBOUID  BE  REGULATH)  BY  THE  SAUE 
INSURANCE  DEPARmE^HS-AND  SUaTBCT  TO  THE  SAUE  REGULATICNS  AS  INSURERS. 

THE  FINANCIAL  SXVENCY  OF  THE  INSURES,  BS  IT  A  BANK,  A  THADITIGNAL  INSURANCE 
OOUPANT,  OR  CriHEH  EiniTT,  IS  OF  KEY  RBGUUTCRY  IMPORTANCE  TO  THE  OCNSUUER. 
TO  Sim  THE  GBVIOUS,  INSURANCE  IS  PURCHASED  TO  UINIUI^  RISC  -  A  UARKEIPLACE 
SIBSm  WITH  INSXVEKT  INSURERS,  ND  UATmi  BDW  OOVPEnTTVE,  IS  N3  BARGAIN 
TO  THE  INSURANCE  OCNSUUER. 

THE  SAFCY  NETS  FOR  INSOLVENCY,  SUCH  AS  EH3ERAL  CCPOSIT  INSURANCE  FOR  BANKS 
AND  SIAe  GOARANTY  FTKDS  FOR  INSURANCE,  MUST  BE  COtSTBtCTSD  SIRONG  AND  LARGE 
DdXZ  TO  RESPOND  TO  THE  INSCLVDCY  OF  A  GIANT  INTEGRATED  SYSTEM-ADUITmJLY  NO 
EASY  TASK.    HDWEVER,  THE  SUCCESS  OF  THESE     iETY  NETS  ARE  RARELY  CUE  TO  THE  SIffi 
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OF  1HF  RESERVES  Al£NE.    FT  IS  THE  QUALIIY  OF  TOE  RECOAT  ^  EFFORT  KERCISED 
BY  TOE  'TEDEBAL  RESERVE  BOARD  AND  'Ti£  STATE  INSURANCE  DEPAimflEJ/TS  TO  PREVOT 
LNSXVENC.^  WHICH  IS  TOE  TOE  PRDTBCriON  OFTEREC  TO  OCNSUMEPS  IN  TOE  EVEKT 
OF  A  FINANCIAL  TNSrnUTICN'S  FAILURE. 

SOU©  REGULATION  OF  TOE  DnEGRAmi  EVTITY  REQUIRES  TlOfT  RESraiCTIONS  ON  TOE 
ABUJIY  TO  onMumaE  ASSESTS  ASSXIATED  WITH  INSURANCE  AND  BANKING  ACTIVITIES. 
IN  ANY  DIVERSirilD  FIRM  TOERE  IS  TOE  VERY  REAL  DANGER  OF  DEBTS  SPILLING  OVER 
EBDM  ONE  BUSINESS  TO  ANDTOER.    IT  IS  ESSENTT'i.  THAT  TOE  PXICYHCXJiHl  BE  IW- 
raCUD  BY  PTEVSmiNG  RESERVES  SET  ASIDE  TO  PAY  dAIMS  Ttm  BEING  RAIDED  TO 
PAT  OttDnCRS.    ONE  PROraYUCTIC  IJSASURE  WHICH  TOE  SX'    I  15CES  TO  PRETEW' 

SCT    srniATiaj,is  to  rkjuire  any  Ewnr  engaged  in  bjih  banking  and  insurance 

TO  ^»SULA3B  ONE  ACTTVm  PRQU  ANGTOER  TOBOUCH  THE  USE  OF  SEPARATE  SUBSIDIARIES 
-  FOR  FACH  ACTIVm  WITH  "AN  UPSIREAIi  HDIDING  ODMPAKY. 

SnULARLT,  FOR  REASONS  OF  EOIH  SXVDCY  PaOTBCTICN  AND  UARKET  OOBiPETmVEHESS, 
TRANSACnCNS  BEIWEE?  INSURANCE  AND  BANKING  nEnLIATrS  MUST  BE  RBGUUTH)  SO  AS 
TO  RBQSjIRE  THAT  SJCH  TRANSACTICNS  BE  MADE  CN  SUBSrAIfnAII.Y  THE  SAMPTHttC  AND 
CnaJMSTANOS  (DCUDING  CREDIT  STANDARDS).  AS  THOSE  PREVAILING  AT  THE  TIME  OFTHE 
TRAN55ACTICN  BEITOlf  THE  BANK/INSURER  AND  A  NGN  AFFILIATE)  COMPANY. 

THE  ATHMCnVDCSS  OF  FINAHCLAL  DTOSRATICW  TO  THE  INSURANCE  OONSUIffiR  IS  THE 
EXPBCTATiaj  THAT  ADDED  OOli  ETITICN  WILL  BRING  GREATER  EFFICIEUCY  TO  TOE  UARKCT- 
PU^.    OCNCERN  HAS  BEEN  EXPRESSED  TOAT  SWAU.  AND  MIEDt£-SIZED  .  , 

iNsrnvriCN6  wiil  be  crowdo)  cxrr  of  tt^:  market  or  seex  shelter  in  a  larce 
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CCNGLOERA'nB,    THE  SCCIOT,  ViHDSE  fcOBESS  AS  ODNSUERS  HAVE  TVE  NOST  TO 
LOSE  mU  SUCH  DECREASED  OQMPmTICN»  BELIEVES  TOIS  CONCERN  IS  NOT  JUSTIFIED. 

BOra  BANKING  AND  INSURANCE  ARE  DEMANDING  SPECIALTIES  WITH  A  OONSIDEBABLE 
BCOy  OF  TECHNICAL  KNOffLEDCS  AND  BUSINESS  ACUMEN^    MERGERS  MAY  GET  RID  OF 
BCCESS  CAPACITY  AID  MAKE  TOE  INDUSTRIES  MORE  EFTlCIEin'  AND  SPECIALIZED. 
HCAVEVni,  HUGE  SITE  AND  FULL  INIOTATICN  WILL  NOTT  BE  NECESSARY  FOR  SURVIVAL. 
RECEUT  EUTRANTS  INTO  THE  PHDPEKIY /CASUALTY  INSURANCE  BUSINESS,  SUCH  AS  'AAJOR 
LIFE  lNSURniS,HAVE  DISCOVERED  TH=Y  AliCST  INVARIABLY  OPERATE  IN  THE  RED 
DURING  THEIR  EARLY  \EARS  IN  BUSINESS.    NOR  HAS  THE  CROSS  SEIZING  OF  NEW 
PRCDUOrS  THROUGH  AND  mSTING  DISTRIBUTICN  BASE  BEEN  AN  UNQUALIFIED  SUCCESS. 
SALE  OF  INSURANCE  THHCUM  THE  SEARS  CATALOGUE  HAS  NOT  BEEN  VERY  SUCCESSFUL, 
NOR  HAS  THE  SAI£  OF  FIREMEN'S  EUND  INSURANCE  THROUGH  AMERICW  EXPRESS.  THE 
SOCmY  BELIEVES  THAT  THE  KEY  TO  SUCCESS  IN  THE  ^SURANCE  'HID  IS  THE  ABILITY 
TO  nJEOTOT  WITH  AND  TAILOR  PHJUUCFS  TO  A  CUSTOMER'S  NEEDS.    WHILE  A  FINANCIAL 
0CNC2JQMERATE  MAY  HAVE  CHTTAIN  ADVANTAGES  OF  SITE  OR  DISIRIBUriCN  BASE,  THE 
SMALLER,  SPECIALIZED  INSURANCE  TMPANY  OR  AGENCY  HAS  THE  ABILITY  TO  ADOPT  TO 
CHANCING  CONSUMER  PRACTICES  AND  PREFHffiNCES  IN  A  WAY  THAT  A  LARGE  FINANCIAL 
OCNCZrUERATE  NEVER  COULD. 

A  RBCUUTOBY  OCNCERN  WHICH  MUST  BE  AECRESSED,  HOWEVER,  IS  THE  CAPACITY  OF 
BANKS  TO  OCNIRCL  THE  EBCISICNS  OF  iiANY  BORROWERS  AS  TO  THE  SOURCE  OF  INSURANCE 
THAT  THEJ  PURCHASE  IN  OONJWCriCN  WITH  EJCITNSICNS  OF  CREDIT.    SUCH  A  DANGER 
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IS  MOST  mmics)  p    :iE  persckal  lines  and  smau.  oommeicial  insured, 

THESE  IHE  CSREATTR  D'      UTY  IN  BARGAINING  PCWER  BEHVEEN  THE  LOAN  APPLICAm" 
AND  BANK  MAY  UAKE  *      .EBTOR  UORE  SUSCEPTIBLE  TO  THE  LOAN  OFFICIR'S 
SUOCasnOiS  ODNCEP      .  ODICE  of  insurer,    the  SXIEIY  LK2S  THAT  ANY 
OVERT  TIE  IN  BETin      IHE  ISSOANCE  C3F  CREDIT  AND  THE  PURCHASE  C3F  INSURANCE 
RESIAIN  SnUCILY  F      tBITH),    EVERY  UMN  APPLICANT  SHOUID  BE  ADVISED  IN 
WRITING  BY  THE  Pr    .^TTIAL  LEIOER/ INSURER  THAT  SUCH  CREDIT  TIE-IN  IS  ILLEXjAL. 
FXKIHERICRE»THE      JIVUXIAL  ODNSOER  MUST  BE  GIVEN  AN  AEyiNISIRATIVE  OR 
JIDICIAL  REMEDY      PURSUE  IF  HE  CR  SHE  BELIEVES  THAT  THEY  HAVE  BEEN  DEmED 
OREDIT  BBCAUS  '     THEIR  REFUSAL  TO  FUCHASB  DJSURANCE  IKM  THE  LENDER.  IT 
IS  THE  SXIOT'^  FIRM  OONVICriCN  THAT  AN  OTfCRMED  OCNSUMai,  GIVEN  THE  ABILITY 
TO  SEHC  RH»ESS»  Wlli,  CURB  ANY  POnarriAL  ABUSES  WHICH  MAY  (XTCR. 

IN  OOCUBION^  THE  TRI2©  TOWARD  FINANCIAL  INIxCRATICN  PRESEfTS  A  OIAIiiNGE  TO 
BUXER,  SELLER  AND  REGULATOR  ALIKE.    TO  THE  OONSIMER  MORE  OPTICNS  WILL  BE 
AVAUJm,  BUT  THERE  WILL  BE  A  CORRESPCWDING  RESPONSIBILITY  TO  DISCERN  THE 
BEST  FRCDOCT  FDR  HIS  OR  HER  FOtPOSB  AUGNG  A  MJRIAD  OF  OOMPKTING  SERVICES. 
SEUiRS  WnL  HAVE  TO  OOUPEIE  Dl  A  MORE  CCUPEnTIVE  UARKEmJO.    AND  PERHAPS 
THE  OfflAIESr  CBAUaCB  IS  ICR  THE  RBDDUTDR,  WHO  Wia  HAVE  TO  EVaVE  AT  THE 
PACT  AM)  D«  THE  DEfflCnONS  DICTATED  BY  THE  COUNDS  OT  THIS  COMRBnTTVE  MARKET- 
PUCE. 
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TESTI^O.'V  Or  T4E  RISK  KKD  I^^SLRANCE  MANAG5>1ENT  SOCIETn,  INC, 
BEFORE  THE  SUBOOMMITTEE  ON  O/ERSIGKT  OF  THE  HOUSE  WAYS  AND 
MZA*4S  COMMTiZt  ON  TIMING  AND  MEASURSIENT  OF  TAX  DEDUCTIONi 

Zhis  statenent  suimitted  for  inclusion  in  the  printed  r«^cord  of  the 
Friday  February  24,  1984  United  States  House  of  Representatives  Subcoimittee 
or.  O^^ersight  of  the  Ways  and  Means  Corinittee's  hearing  on  the  Timing  and 
I^easurement  of  Tax  Deductions  is  submitted  on  behalf  of  the  Risk  and 
Insurance  Managen«nt  Society,  Inc.,  cawnonly  known  as  RIMS.    RIMS  is  a 
nonprofit  organization  representing  corporate  and  governmental  self  insurers 
and  ccxisuners  of  insurance  in  77  chapters  located  throughout  the  United 
States  and  Canada.    Corporate  members  include  90%  of  the  top  Fortune 
1,000  list. 

At  this  point  one  might  ask:    "What  is  risk  management?";  "Who  are 
risk  managers?";  "Why  are  they  so  interested  in  the  timing  and  measurements 
of  tax  deductions?".    Starting  with  the  last  question,  it  cannot  be 
overen?>hasi2ed  that  the  "timing  and  measurement  of  tax  deductions"  is  not 
merely  an  accounting  issue  as  ijnplied  by  Secretary  Regan  in  his  February  1, 
1984  Budget  Briefing,  but  rather  an  issue  which  ijipacts  deeply  on  the 
freedom  of  a  corporation  to  reduce  costs  by  developing  a  stable  self- 
insured  funding  mechanism  to  deal  with  predictable  future  losses.  It) 
restrict  the  ability  of  the  self-insured  corporation  to  deduct  funds 
allocated  on  an  accurate  basis  to  pay  these  predictable  losses  would  be 
to  mandate  inefficiency  as  a  tax-policy  goal  and  to  ratify  the  tax  inequity 
which  already  exists  between  the  self-insuied  and  corrrtercial  buyers  of 
insurance.    It  would  be  in  the  best  interests  of  the  Treasury,  the  business 
corrrjnity  and  potential  claimants  if  Congress  would  direct  its  efforts 
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to.aro  equalizing  the  tax  treats-rent  of  corrDercial  purchasers  of  insurance 
and  self  insureds. 

The  following  brief  explanation  of  the  risk  managerrvent:  process  will 
bring  this  issue  into  sharper  fcxus.    In  the  not  too  distant  past,  most 
c»rDDrations  handled  their  business  risks  by  relegating  tne  purchase  of 
insurance  to  a  clerk.    The  clerk  shopped  around  until  he  or  she  found 
what  was  hoped  to  be  the  right  coverage  at  the  most  canpetitive  price. 
Occasionally,  a  company  p-.nased  too  nwch  or  too  little  insurance,  but, 
in  general,  the  corporation  was  adequately  protected. 

Unfortunately,  as  business  risks  escalated,  it  beca:?9  more  difficult 
to  buy  insurance  to  cover  these  exposures.    Premiums  for  standard  coverages 
have  risen  astroncnMcally,  and  many  insurance  companies  surply  refuse  to 
cover  high-risk  operations,    it  has  been  under  these  circumstances  of 
growing  corporate  and  governmental  liability  exposure  that  the  field  of 
risk  management  has  evolved. 

Risk  Ttanagement  is  the  process  of  planning,  organizing,  directing 
and  controlling  the  resources  and  activities  of  an  organization  to  cost- 
effectively  minimize  the  adverse  effects  of  accidental  losses  on  that 
organizatioB*    In  the  last  10  years,  risk  management  has  evolved  from 
infancy  to  maturity,  and  many  top  corporations  now  give  high  priority  to 
risk  nanage.T^nt  programs. 

As  the  role  of  risk  management  and  its  practicioners  has  grown,  so 
has  the  status  of  the  risk  nanager;  from  a  rlerk  relegated  to  the  purchase 
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of  irsurance  to  an  expert  on  risk  identification,  risk  neasure-nent  and 
e«'alu2tion,  risk  elimination  or  reduction,  and  risk  finance.  Obviously, 
r-t  all  risk  can  b?  eliminated,  and  it  is  the  risk  manager's  task  to 
devise  the  rtost  economically  efficient  means  to  deal  with  an  organization's 
risk  of  loss.    It  is  this  process,  risk  finance,  which  is  rapidly  changing 
the  insurance  industry. 

Ttriay,  an  increasing  nunt)er  of  ccxTporations  are  financing  a  major 
portion  of  their  losses  internally,  particularly  when  such  losse?  are 
relatively  frequent  and  predictable.    "First  dollar"  insurance  purchases 
in  which  coverage  is  obtained  for  the  full  extent  of  the  loss,  is  becatang 
rarer.    A  brief  exanple  e)5>lains  why. 

A  supermarket  chain  might  find  that  its  loss  history  over  a  10-year 
period  for  "slip  and  fall"  tort  liability  claims  is  relatively  consistent, 
approximately  5500,000  a  year.    The  cotporation  could  pJrchase  -first 
dollar"  insurance  coverage  which  would  cover  the  corporation  for  the  full 
extent  of  its  losses.    However,  this  approach  involves  an  expenditure  by 
the  corporation  in  the  form  of  an  insurance  premiim  which  exceeds  the 
anticipated  5500,000  loss,  because  '•-he  premium  reflects  not  only  the 
anticipated  $500,000  in  losses  it  intends  to  pay  cut,  but  profit  and 
overhead  as  well.    It  is  in  this  situation  that  the  field  of  risk  tnanagcwent 
canes  into  play  to  determine  what  type  and  percentage  of  risk  that  should 
be  assumed  internally  and,  similarly,  to  determine  the  type  and  percentage 
of  risk  that  would  be  more  economically  efficient  to  handle  through  the 
purchase  of  oomnercial  insurance. 
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one  Sdch  technique  is  to  establish  a  reserve  for  expected  losses, 
ihis  TCthod  acknowledges,  the  existence  of  risk  and  creates  a  reserve  on 
the  balance  sheet,    The  IRS  has  recognized  this  technigje  m  Code  Section 
537(b)(4),  whicn  allo-/s  the  accumulation  of  reasonable  product  liability 
loss  reserves,  without  subjecting  the  reserve  to  a  tax  on  unreasonable 
accunulation  of  earnings,    it  should  also  be  erphasized  that  the  practice 
of  maintaining  a  reserve  plan  is  not  only  recognized  but,  m  essence, 
mandated  by  the  Financial  Accounting  Standards  Board  (FASB)  in  its  FASB 
Standatd  Number  5  (FASB-5).    FASB-5  states  that  highly  predictable  future 
payments  arising  iron  events  that  have  occurred,  including  self-insured 
losses,  are  to  be  charged  to  mcone  m  the  current  period.    This  directive 
reflects  FASB's  concern  that  predictaole  losses  should  be  reflected  on 
the  corporate  balance  sheet. 

Under  present  law,  the  reserves  set  aside  in  the  aforementioned 
supenwket  exanple  would  not  be  deductible,    jt  is  onlyt  under  the  nost 
limited  circumstances  that  a  taxpayer  can  receive  a  deduction  for  reserves 
set  aside  for  self- insurance.    As  a  practical  matter,  the  landnark 
case  in  the  area.  Kaiser  steel  v.  United  States  of  America,  82-2USTC9635 
(N.D.  Cal  1982)  permits  the  corporate  taxpayer  a  deduction  ooly  for 
amounts  allocated  to  a  self -insured  workers'  ccnpensation  reserve. 
In  this  case,  the  Court  stressed  that  all  of  the  events  that  bear  on  the 
fact  of  liability  must  have  occurred  in  the  tax  year  In  which  the  taaqayer 
is  claiming  the  deduction.    The  taxpayer  in  Kaiser  was  able  to  meet  this 
test  because  workers*  condensation  is  essentially  a  no-fault  systen 
in  which  liability  is  attached  to  the  ertplqyer  whenever  an  injury  occurs 
in  the  work  place.    Under  very  few  circumstances  other  than  workers* 
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carpensation,  could  the  taxpayer  claim  a  deduction.    Moreover,  the  Court 
in  Kaiser  insisted  that  the  amount  of  the  liability  nwst  be  v5etermined 
with  reasonable  accuracy  before  the  deduction  could  be  taken.    The  taxpayer 
in  Kaiser  utilized  the  services  of  an  experienced  loss  reserve  specialist 
(ruch  like  an  insurance  conpany  would  in  establishing  the  level  of  its 
own  loss  reserves)  to  determine  what  anounts  would  be  required  to  meet 
Its  Workers'  corpensation  obligations  in  that  year.    This  accuK  .y  was 
not  lost  on  the  Court  which  noted  ...  "Vte  see  that  the  amount  of  liability 
reserved  proved  to  be  accurate  within  7%  ...  and  that  to  produce  that 
ncdest  inaccuracy  Kaiser  Steel  under-reserved  rather  than  over-reserved." 
Thus,  in  order  to  qualify  for  the  deduction  in  Kaiser,  the  taxpayer  had 
to  prove  that  the  anount  set  aside  in  the  workers'  cotpensation  reserve 
reflected^a  sound  confutation  and  was  not  a  number  "pulled  out  of  a  haf. 

Yet,  it  seems  that  the  AAninistration  proposes  to  legislatively  take 
away  the  deduction  permitted  to  the  taxpayer  in  the  legally  sound  Kaiser 
decision  as  a  so^lled  "accounting  abuse".    RIMS  nost  respectfuUy 
disagrees  that  the  deduction  allowable  under  Kaiser  constitutes  any  kind 
of  accounting  abuse.   As  pointed  out  earlier,  the  taxpayer  in  Kaiser 
actually  took  less  of  a  deduction  than  it  was  entitled  to  in  that  tax 
year.    Furthernore,  the  Court  iwde  it  clear  that  a  taxpayer  could  not 
arbitrarily  ove-reserve  in  a  workers'  corrpensation  loss  reserve  fund  in 
hopes  of  obtaining  a  tax  deduction.    The  amount  set  aside  in  Sfch  a 
workers'  compensation  fund  must  be  determined  with  reasonable  accuracy 
before  the  deduction  can  be  taken.    TO  arrive  at  such  a  reasonable 
estuTvate,  it  is  virtually  mandatory  that  the  services  of  either  a  qualified 
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actuary  or  loss  reserve  specialist  be  utilized  by  the  employer  in 
calculating  its  projected  workers'  conpensation  obligations  in  that  year. 
Z^t  process  is,  in  essence,  no  different  than  the  one  eirployed  by 
traditional  insurers  in  projecting  their  own  loss  reserves.    And,  as 
should  be  pointed  out,  amounts  placed  in  an  insurer's  loss  reserves  are 
not  taxable  under  the  Internal  ttevenue  Code. 

Even  If  no  such  accounting  abuse  occurs,  many  on  the  Subccmnittee 
may  be  considering  this  proposal  in  terms  of  its  revenue  enhancement 
potential,    if  that  is  indeed  the  case,  then  RIMS  most  respectfully  submits 
that  those  members  will  be  greatly  disappointed.    Kaiser  applies  to  only 
the  relatively  few  taxpayers  who  are  eligible  and  do  reserve  their  own 
workers'  -compensation  fund.    At  best,  the  Tteasury  will  get  a  one-shot 
acceleration  of  revenue  flow  as  the  timing  of  deductions  claimed  by  self- 
insured  corporations  is  postponed  to  coincide  with  actual  payment  or 
accrual  of  losses.  , 

The  cost  to  our  econany,  on  the  other  hand,  is  a  permanent  loss  of 
efficiency,  because  corporations  will  not  be  able  to  freely  choose  whether 
to  self-insure  or  to  procure  conrnerci^l  insurance  based  on  economic 
considerations.    Nullifying  the  deduction  In  the  Kaiser  <;ase  will  creaU  a 
situation  where  an  enplpyer  who  utilizes  a  traditional  insurance  carrier 
to  provide  workers'  compensation  coverage  will  receive  a  deduction  while 
a  self  insurer  will  not.    Many  self-insured  employers  who  desire  such  a 
tax  deduction  may  indeed  switch,  either  totally  or  partially,  to  a 
oamiercial  insurer.    Logically,  it  may  be  more  costly  and  less  efficient 
for  the  enplpyer  to  obtain  coverage  through  a  contDercial  insurer  than  it 
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wo-jld  be  for  that  sane  enployer  to  self  insure.    ITie  eroloyer's  deduction 
for  obtaining  workers'  compensation  coverage  fron  a  ccrrercial  insurer  is 
very  likely  to  exceed  that  Si-ne  deduction  it  was  permitted  to  dedjct  as  a 
self  insurer.    Large  ccnpanies,  which  can  and  now  do  efficiently  self- 
insure,  will  have  a  tax-wot ivated  reason  to  behave  inefficiently.  This 
result  makes  a  mockery  of  Treasury's  claim  that  revenue  enhancenvent  should 
be  based  on  tax  equity.   What  could  be  further  froro  equity  than  to 
subsidize  inefficient  and  high-cost  conmercial  insurance  by  disallowing 
deductions  for  all  ccrpeting  self-insurance  funds? 

Bather  than  further  exacerbating  the  existing  inequity  towards  self 
insurers  in  the  Internal  Revenue  Code,  RIMS  urges  chis  Subcomdttee  to 
consider  reforming  the  Tax  Code  to  permit  taxpayers  who  elect  to  self 
insure  certain  types  of  risks  in  addition  to  workers'  ccrpensation  claims, 
the  same  tax  treatment  with  respect  to  self-insured  reserves,  as  if  they 
had  opted  to  purchase  conmercial  insurance. 

congress,  in  permitting  a  deduction  for  insurance  premium  purchases, 
recognizes  that  protecting  an  entity  from  accidental  loss  is  essential  to 
sound  econonic  planning.    Congress,  similarly,  recognizes  the  importance 
of  encouraging  a  stable  funding  mechanism  through  which  claimants  can 
receive  just  compensation.    Vet,  under  our  present  syste-n  of  taxation, 
the  emphasis  is  placed  on  whether  insurance  is  purchased  or  the,  risk 
transferred,  rather  than  on  the  quality  of  the  funding  mechanism. 

There  are  many  sound  policy  reasons  for  amending  the  Code  to  permit 
a  deduction  for  self-insurance  reserving  practices.    Frcn  product  liability 
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to  toxic  waste,  Congress  and  the  cojrts  have  been  enlarging  the  scope  of 
corporate  responsibility  in  alirost  every  area,    ITiis  has  not  been  without 
ri-^fi  cat  ions.    The  greater  the  liability  exposure,  the  higher  the  cost 
of  securing  carroercial  insurance  coverage,  if  such  coverage  is  available 
at  all.    These  higher  insurance  costs  are  passed  on  to  the  ultimate 
consumer  of  the  insured  corporation's  pioducts  and  s^r^'ices.  Moreover, 
the  development  of  new  products  and  services  can  be  hindered  because  of 
excessive  costs  of  insurance  coverages  for  new  risk  exposures  created  by 
technological  advances.    Similarly,  corporate  funds  are  being  devoted  to 
securing  insuretnce  coverage  at  the  expense  of  much  needed  capital 
investment.    This,  in  turn,  has  a  detrimented  iirpact  on  the  competitiveness 
of  American  industry. 

Given  the  demands  of  the  courts  and  Congress,  a  viable  mechanism  for 
self  insurance  is  essential  to  deal  with  these  enlarged  loss  exposures. 
A  qualified  self -insurance  program  permits  the  corporation  to  lower 
insurance  costs  which  would  otherwise  be  passed  on  to  consumers,  it 
encourages  the  development  of  new  products  and  services  by  providing  an 
affordable  mechanism  to  insure  against  certain  risks.    It  frees  funds 
designated  for  insurance  purchase  for  much  needed  capital  investment. 
Most  iinportantly,  self  insurance,  in  combination  with  the  purchase  of 
traditional  Insurance,  allows  the  corporation  to  secure  the  broadest 
coverage  at  the  least  cost.    Given  these  facts,  it  makes  no  sen,se  to 
exclude  qualified  self -insurance  reserves  as  a  permissible  tax  deduction. 
As  the  reserves  of  the  self  insurer  and  'joriDercial  insurer  serve  the  same 
purpose  and  are  subject  to  t))e  same  claim  liability,  there  is  no  rational 
reason  for  differentiating  their  trealjT>ent  for  tax  purposes, 
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RIH5  IS  keenly  aware  that  the  Subccmnittee  is  eya.-"ining  all  legislative 
proposals  with  an  eye  towards  revenue  enhancenent.    '^ax  Code  recognition 
for  self-insurance  reserving  practices  is  not  inccnpatible  with  this 
goal.    That  portion  of  the  cost  which  the  corporation  will  seek  to  deduct 
as  self  insurance  would  be  lower  than  the  deduction  now  obtained  through 
the  purchase  of  insurance,  because  neither  the  prof?t.  nor  overheei  of  the 
insurance  carrier  is  included.    Thus,  a  lower  deduction  would  be  claimed 
by  the  self  insurer  than  by  his  counterpart  purchasing  tirst  dollar 
coverage.    In  addition,  the  amount  saved  by  the  self  insurer  is  added  to 
its  tax  base,  providing  additional  potential  revenue  for  thie  Treasury. 

Moreover,  wider  use  of  self-insurance  funding  should  enhance  tax 
revenues  "because  fewer  deductible  losses  are  incurred  by  the  self  insurer. 
An  editorial  in  the  trade  publication  Business  Insurance  (Nov.  22,  1982, 
page  8)  stated,  "It  is  quite  clear  from  the  experience  in  the  United 
States  that  a  company  that  pays  its  losses  out  of  its  own  pocket  in  the 
first  instance  is  nore  serious  about  controlling  losses  than  the  fully 
insured  ccnpany."    Ccrpanies  that  do  self  insure  are  aggressive  about 
loss  prevention,  because  the  losses  are  felt  directly  on  the  corporate 
bottom  line.    Besides  the  tremendous  benefit  to  socie^-y  of  fewer  injuries 
and  losses,  the  fiscal  iJtpact  on  the  U.S.  Treasury  is  clear.    Fewer  losses 
mean  fewer  deductions,  and  fewer  deductions  mean  more  tax  dollars  collected. 

In  determining  how  to  inclement  an  equitable  tax  policy  for  both 
insured  and  self  insured,  RIMS  urges  the  Subcormittee  to  consider  the 
comprehensive  approach  taken  by  Rep.  Frenzel  in  H.R.  2642/  introduced  on 
^ril  20,  1983.    The  legislation  provides  for  a  forr^l  statutory  arrangement 
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whereby  a  tavpayer  can  comply  with  the  Kaiser  decision,  but,  m  addition 
to  workers*  compensation  liabilities,  it  would  enccroass  reserves  set 
aside  for  tort  liability  claims  and  fraud  ol  defalcations  incurred  by 
financial  institutions. 

In  order  to  qualify  for  the  tax  deduction  under  H.R.  2642,  the  loss 
reserve  funds  must  be  set  aside  in: 

1.  A  self -insurance  trust  which  would  b.  somewhat  ccnparable  to  the 
trust  arrangement  that  presently  exists  under  section  501(c)9 

of  the  Code  and  is  used  to  provide  coverages  for  certain  enployee 
benefit  programs; 

2.  A  standby  trust  supported  by  an  appropriate  surety  bond  or 
letter  of  credit.    This  same  approach  was  proposed  in  connection 
with  certain  environmental  liability  programs  by  the  Environmental 
protection  Agency; 

3.  Affiliated  insurers  which  are  your  so-called  captives.    H.R.  2642 
wording  follows  the  definition  for  affiliated  insurers  found  in 
the  Federal  Risk  Retention  Act;  and 

4.  Unaffiliated  Insurers  -  These  are  corrmercial  insurers  which 
administer  programs  for  the  insured  which  contain  substantial 
elements  of  self  insurance. 

The  test  for  tax  deductibility  under  an  affiliated  or  unaffiliated 
insurer's  program  would  be  directly  related  to  premium.    Under  a  trust. 
It  would  be  baseo  on  amounts  determined  in  any  reasonable  nanner  that  may 
be  acceptable  to  the  Secretary  of  Treasury.    The  bill  also  permits  axxjnts 
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to  be  set  aside  based  upon  determinations  nade  by  an  independent  and 
qualified  actuary  or  loss  reserve  specialist.    The  vTount  set  aside  may 
also  be  based  on  an  «TOunt  equal  to  90%  of  what  the  taxpayer  would  have 
to  pay  a  connercial  insurer  for  coverage  of  the  ta)r- oyer's  current 
liability  for  self-insured  losses.    Ihis  rount  would  be  determined  on 
the  basis  of  a  quotation  from  a  licensed  insurance  carrier  or  brokerage  firm. 

There  would  be  an  annual  recalculation  of  the  liabilities  covered  by 
the  trust  at  the  end  of  each  year  to  determine  the  adequacy  of  the 
deductions.    In  the  event  of  a  surplus,  the  excess  in  the  reserve  would 
be  repatriated  to  the  self  insured  and  treated  as  gross  inccme  for  tax 
purposes. 

If  the  trust  approach  is  used,  the  taxpayer's  ability  to  terminate 
the  trust  is  strictly  limited.    Termination  is  only  permissible  wlien: 

1.  TiTe  taxpayer  has  not  taken  a  deduct ''>n  for  losses  self-insured 
through  the  trust  in  any  of  the  five  previous  tax  years; 

2.  There  are  no  outstanding  claims  of  liability  with  respect  to 
the  risks  the  taxpayer  self- insured  through  the  trust j 

3.  The  applicable  statute  of  limitations  has  run  on  all  risks 
self-insured  through  the  trust,  or  the  risk  is  transferred  to 
a  licensed  insurer. 

These  stringent  termination  conditions  are  designed  '  o  protect  potential 
clainants  by  providing  safeguards  that  the  taxpayer  will  be  ar6und  to  pay 
loaS  claiins  when  they  beccne  due. 


-  11  - 


ERLC 


655 


654 


In  conclusion,  Ri^S  urges  this  Sufccomittf*  to  consider  the  approach 
taken  in         2642  as  a  responsible  solution  to  the  needs  of  the  public, 
^•nerican  industry  and  the  Unitod  States  Treasury.    It  would  provide  the 
f ran«work  m  the  Tax  Code  for  the  Kaiser  case  to  be  i.Tplen>ented  with 
certitude,  consistency,  and  fairness  by  the  Internal  Revenue  Service. 
It  would  encourage  the  formation  of  sound  financial  arrangcsnents  for  the 
paynvsnt  of  potential  claimants.    It  would  elmmate  the  dysfunctional 
incentive  to  purchase  poten^'ially  Tooxe  costly  corinercial  insurance  to 
obtain  a  tax  deduction.    Thi    would  benefit  the  Treasury,  as  a  lesser 
deduction  for  insurance  would  be  taken  by  the  corporate  taLxpayer  than  if 
It  would  have  purchased  commercial  insurance.    It  would  simultaneously 
benefit  the  business  comnunity,  because  it  -^Id  free  capital  used  for 
the  purchase  of  ins-Co  Ce  tj  meet  vital  operating  needs  and  capital 
investment  requirements. 

A  deduction  taken  toi.  contribut        to  a  self -insurance  reserve  is 
not  an  accounting  abuse,  but  a  recognition  of  economically  soi'nd  eind 
socially  important  risk  management  and  risk  fin'  cing  techniques. 


Risk  and  Insurance  ^\anagement  Society,  Inc. 
205  Easl  42nd  Str*?et 
New  York,  New  York  10017 
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o  28%  had  wmr  500%  Iim  \mmm  In  pcwim 

o  18%  had  owr  75%  dmacmam  in  lijilts 

o  17%  foroKl  to  ta}g»  claiM  -  vdi 

o  71%  ■ifpr—Mil  Intmst  In  grcqp  nblution 

DIRECfDaRS*  t  QFFICBBS*  LnWTT.TW 

o  26%  had  owr  500%  IncvMM  In  prmli— 

o  22%  had  wmr  200%  insnam  in  dsArtlblM 

o  10%  had  owr  75%  dacxMM  In  linlts 

o  55%  wfyn'— aJ  ijitmst  In  groqp  aolutian 

o  37%  nportad  Irauranoa  wu  anavailabl*** 

o  33%  had  owr  75%  dacxwM  In  lijilta 

o  44%  rtpart  oovraija  yem  '*hlc(hly  rastrlctad** 

o  67%  ■lf^>^  M^a■1  inUnst  in  groap  aolutlGn 
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As  Innnm  MrkBt  oonditiGns  <tetud.orat«i  during  1985,  tha  Risk  and  liwxr- 
anoi  Mungmnt  Soci«ty  (RIMS)  btcaoM  IxcrMsingly  cxnoamid  that  It  ihould 
havt  jn  Mtiw  rol«  In  halpln?  its  mm±>m  davlM  practical,  long-tan  aolu- 
tlm  to  thair  individual  Inaunmoi  |iiiiiT—i.  mtamaX  dlaoMaim  at  RDCS 
zawltad  in  aaabllit— tt  of  an  Ad  Hoc  M^daocy  Gdnittaa  to  dtovlaa  a 
■aana  vhich  RXNB  could  pcovida  aaalatanoi  to  a^jtera.  lha  OcMittaa 
wmtnrn  ooKaudal  that  RZMS*s  pvopar  and  aoat  affactiva  xola  mild  ba  aa  a 
aouroa  of  infbaation,  advloa  and  infdcBBl  m^pcaX  for  ita  a«ban*  affocta 
to  OMnioata  to  thalr  aanagMit  and  to  >cilitata  affdrta  to  daviaa 
aolutioni. 

Tha  Oaanlttaa  dacidad  to  conduct  a  aurviy  of  RDG  Mnfacra  to  dataralna  both 
tha  mctmt  of  tha  inauranoa  criaia  at  tha  ooncluaicn  of  yaar-vd  1985 
ranMla,  and  tha  vaniiara*  intaraat  in  puraulng  altamativaa  to  putcJiaaing 
Inauranoa. 

Tha  auxviy  naata  two  dojactivaa: 

1.  Tb  ^athar  InfanBticr  nacaaaary  for  an  analyaii  of  tha  isinct  of 
cm  ivit  inauranoa  narteat  oGndltlm  on  ixvlividual  organizaticra* 
and  induatrlaa*  inauranoa  ptujiaaa.  iMa  %rlll  allow  BMDbara  to 
pcovida  thalr  aanaganant  with  apadflc  data,  and  will  provida  data 
to  ragulatora,  lagialatora  and  othara. 

2.  Tb  idantlfy  groqpa  of  organlMticrw  with  ooaaon  iimiranaa 
prohlona,  Including  gmral  industry  qcoqpB  and  qaogra^dc  groups. 
Thia  paralta  asBbara  to  battar  OGaaunicata  in  f omuOatlng 
altamat^va  riak  financing  nathoda. 

Tilllnghaat,  Nalaon  ft  Narxan,  Inc,  (Tilllng(haat)  aaalatad  RIMS  In  daalgnlng 
tha  auxviy,  tabulating  data,  Intarprating  raoulta  and  davlaing  rrmraaa  of 
action.^  milnghaat  will  alao  ba  analyzing  tha  data  to  idvitlfy  gro^a  with 

About  Tha  flurvy 

RIMS  daaignad  a  aurvay  fora  which  raquaatad  infannatlan  about  tha  condltlm 
anocuntarad  in  .:ha  noat  raovit  ranawal  of  12  omMmlal  liwuranoa  oovaragaa. 
Spaciflc  qMStior  wara  ld«itlflad  for  covaraga  availability,  cost,  limits, 
cteductiblaa  and  t  ^  and  oondltlcna.  Tha  fom  alao  raquastad  dencgzaphlc 
infomatlcn  Jjout  aach  ra^JGndant,  which  waa  iiaad  for  concxiting  and  evaluating 
raepcnaaa.  A  copy  or  tha  quaationnaira  la  included  ar  Appendix  D.  Tha  survey 
vaa  nailed  to  3,709  RIMS  junbers  on  January  2,  1985.  The  results  presmted 
hare  ware  devalqped  frtn  the  1,176  reaponsee  reoelvad  by  February  14,  1986. 

RawTfiKWit  Profile 

Fima  ^-anged  in  alze  frcn  $1  minion  In  annual  revenuea  to  $96  billicn.* 
Ra^xxidenta  are  located  in  46  U.S.  states,  the  District  of  Golimbia,  and 
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VirtaiaUy  mmty  mctae  oJ  tha  moana^  mm  nprmmtttmd.  MUrtry  groin  vmdi 
xv^ondid  mU  imlute  baite,  hoipital*,  univmiti**,  oil  and  gw  laoAxxn, 
•Ijctric  utlUtia*,  and  wtail  gtooara.  in  addition,  muw  govanwntal 
•ntitl^  Mfoidad.  A  liatlng  of  tha  individual  Indurtry  groBiand  thair 
Standard  mctotrlal  OaMification  (SIC)  cxxlaa  ia  attactjad  a»  A^Snilx  A.^^ 


^  .y^.  wwltai  oonflni  that  tim  i!«uranoa  nzkat  has  datarioratad 
al^ilfiomtly.  Hiim  dBtariocatiGn  haa  arffact^l  acM  linM  of  inwrvna  and 
2Tf  9«wp»        than  othan.    nw  algna  indloata  that  tha  aituation 

wlllit»awa  aocn  -  in  Cact,  it  any  untmvi  in  acna  araas.  Tharv  la  alao 
avldanoa  that: 

o  mraranoa  aarkat  ocnditiona  datariosratad  rapidly  and  draatically 
Aaring  and  aftar  tha  4th  qpiartcr  zmuala  in  1984.  Ptwduai 
incraaaad  rapidly,  liidta  dacamaad,  and  rvtwtim  iicrvaaed. 
Ihia  datarionticn  ocntinMa  to  tha  peasant. 

^  Alaoat  mmry  caowaga  studiad  czaatad  a  aarioM  psxtiim  tat  liwr- 
anoa  Yu^fmrm.  Jn  mmm  linaa,  audi  aa  auto  liability,  cnly  pmuum 
incanaaaaa  oonoamad  raapondanta.  roc  othara,  mSi  aa 
nooyaarthqMaha  (aarthguate) ,  ocvaniga  haa  tmm  difficult  to 
obtain,  at  ganarally  Inaufficianfc  linlta.  m  acna  caaaa 
•^PJclaUy  in  untoallV«oaaa  and  dlractora*  and  offioar.' 
liability  linaa,  adaq^ita  covaraga  and  raaaonabla  lljata, 
ratantiona,  and  pmina  havna  ban  difficult,  if  not  Isooaaibla 
to  find.  "  ' ' 

o       A  mirprijiing  nater  of  raqpcndanta  indicate  that  thay  did  not 
purchaaa  oovaragea:  12%  ftr  diractora'  and  offioara'  liability 
24%  for  product  liability,  31%  fdr  prDftasicral  UAbility,  and  35% 
for  anvircnMntal  li^alMnt  ll^toiUty  (EIL) . 

o  lha  Inwxanoa  aarioat  cri«l«  haa  affactad  virtually  all  aactor.n  of 
tha  U.S.  aoaioy.  ScaM  Inftiatiy  graupa  such  aa  govarmnt, 
univaraitlaa  aiid  ho^>itala  hava  auffto«>d  mxii  «ora  than  othara. 
Othar  aactors,  .Including  gviaral  aanufacturlng  and  wood  prtxJaAa, 
hava  naarly  aft  aany  difficultlar;.  Muiy  othara  hova  faoad 
algnificant  prcJt>l«ni  with  tmpmSt  to  ipacializad  oovaragaa,  auch 
aa  En.  In  tha  ciMical  and  fining  aactora,  or  profaaaicnal 
liability  in  oonatnictlon  and  financial  Imtltutiw.  Stall  and 
larga  flma  allXa  hatva  aoqwri^noad  alallar  difficultlaa.  Advaraa 
w  xat  oonditicna  af  factad  <.'arvllan  flxna  naarlv  aa  badlv  aa  thav 
d  1  U.S.  flrw.  ^  ^  ^ 


For  gaay  ot  data  tabulation,  finna  ^ara  placed  into  one  of  seven  aize 
categoriaa,  with  leqaect  to  raveniea,  aalas,  deposits  or  budget.  Thaee 
ware  (ruBbars  of  raapcndants  ara  indlcat/'u  paranthesls) :  undar  $10 
million  (23),  $10-$50  nUlion  (74),  $50-$100  *  Ulion  (117),  $l00-$500 
million  (346),  $500  millicn-$l  billion  (188),  $1-$10  billion  (321),  and 
over  $10  billion  (44).  63  zupondvits  did  not  provida  financial 
Infomation. 
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X.     BWtWRX  OF  SURVEY  FINDIMS8 


The  survey  -results  oonfirm  that  in  isQet  lines  of  coverage,  availability, 
praniuns,  liadts,  and  cxiverage  terns  have  dPtariorated  significantly.  The  most 
severe  problens  pertain  to  the  sudt^  and  drastic  chai^  in  lijnits  and  prmiune 
over  tins.    All  data  tables  are  oorttained  in  Appendix  b. 

OianQ^  QVT  yjfff 

Pwr  lines  of  insurancse  \fert  exaadned  with  re^^ect  to  ciiange  over  time: 
unhrBllV«aMS8  (Table  i),  directors'  and  off-^aers'  liability  (D&O)  (Table  2) 
•arfchcpjate  (Table  3)  and  auto  liability  (Table  4).  Areas  danonstrating 
significant  change  over  time  have  beer  enclosed  in  a  box.  ihe  ta'-les  show  for 
each  quarter  the  percent  of  the  re^jondents'  renewals  which  experienced  a  given 
aiange  in  prendum  or  liiniU,  or  in  the  case  of  MO,  obtained  a  specified  limit, 
me  nunber  of  noirnniea  which  re^xxxied  to  the  appropriate  surve"  quesUan 
ocmceming  diange  in  prmium,  chanje  in  limit,  or  D&O  limit  is  rtwwn,**  as  well. 

Ftar  three  lines,  a  significant  shift  appeared  between  4th  quarter,  1984  and  1st 
q^iartmr,  1985.  Ftar  MO,  liidts  purchases  declined:  18%  of  the  4th  quarter 
wnfiwftls  purchased  limits  of  $l-$5  millicn,  ccoparad  to  29%  of  the  rmmls  in 
1st  (jiartar.  For  earthquake,  pradms  incxvased:  57%  of  the  4th  quarter 
renewals  satw  premiuns  increase  less  than  10%,  ccspared  to  24%  in  the  foUowing 
^lartar.  Ftmiuns  also  increased  for  ^jabrellVoeciBs:  only  4%  of  the  renewals 
in  1st  qpaarter,  19::;  had  increases  of  less  than  10%,  coKared  to  20%  in  the 
previous  quarter. 

These  problcns  persisted  thnxqhout  1985.  In  xsixrellVexoess,  67%  of  the  1st 
quarter  reneMals  faced  at  least  a  100%  incraase  in  prwdum,  and  10%  faced  at 
least  a  50%  decrease  limits.  By  the  4th  quarter  renewal,  81%  had  this  level 
^  prendum  increase,  v*iUe  48%  experienced  these  liirit  chai^.  simUarly,  in 
MO,  44%  of  the  1st  (jjarter  rensMls  had  pmiuns  rise  at  least  ioo%  anl  6%  had 
lijdts  fan  at  least  50%.  By  the  4th  quarter,  80%  and  30%  of  the  renewals 
tt<peri«noed  those  ptmim  and  limit  changw,  rei|)ectively. 

To  a  certain  degree,  these  ponblMs  have  ^maad  to  other  linas  of  coverage. 
Par  eocanple,  ~Mle  relatively  few  reepondants  indicated  unusual  trouble  with 
their  auto  liability  tenmals,  there  was  a  detsrioratic:.!  over  the  course  cf  the 
year.  16%  of  the  1st  (j^aarter,  1985  renewOs  saw  pmiuns  inccease  over  100%. 
Ihis  increased  to  31%  in  the  4th  quarter.  WhUe  we  do  not  expetit  this  trrod  to 
ocntiivs,  it  is  indicative  of  the  pervasiveness  of  rate  incxeasas. 

Other  Bianifiomt  Prohl— 

Kany  reqjcndents  indicntef  that  they  faced  prdblwm  with  other  specialized 
ooveragae.  Problans  ranged  fron  "severe  changes  in  pnoium,  limits  or 
deductible"  to  "cancellation"  or  "ccmplete  unavailability".  240  t^xniants 
reported  these  difficulties  with  crims  coverage,  136  with  «Moess  wQriQsr&' 
ocmpensation,  and  32A  witl  fiduciary  liability* 

Other  significant  problems  affected  a  nuiriber  of  respondents.  17%  reported  that 
their  carriers  r\a^iired  than  to  aooapt  daims-Bwle  coverage  as  a  condition  to 
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cbtaining  xa^KmllB/maamm  irmamm.  7%  r^cxirtKl  that  claiott-nade  ooverago 
^mm  r$q^X9A  In  tMr  prlaary  gnral  liability  iiiBuranoa.  Finally,  10%  o£ 
tha  XMpcRSwts  inUcatttd  that  tbay  wara  focoed  to  curtail  or  ciuaige  their 
hMlmaa  oparatlm  toacauaa  they  oould  not  find  raasonabla  ixwirance  coverage. 
MBOiy  xaportad  canoallad  aoqpanaiona,  dlaocntinued  product  lines,  fewer 
WRpIietv  of  needed  rear  esteriale,  and  euch  more  tine,  energy  and  noney 
davGted  txi  inauranoe  aarkvUng,  claina,  defanee  and  other  eoqperaee*  Appei^ix 
C  prcMloee  ^  oiplee  of  acB»  of  the  naze  notable  ooments  reepcndents  nnia  en 
their  mxrw?ya 

Many  ree^xrdmta  appear  interested  In  alternatives  to  purchasing  ocanercial 
inwranoe.  71%  of  the  reqpcndents  indicated  t^t  they  Hould  liJoa  to  pursue 
alternatives  to  oonnarclally  purctiaeed  latomllVexcaess  iimtrancse,  and  67% 
would  lUoa  to  do  eo  for  EZL  inauranoe,  lU)le  5  ccntaiis  a  sunry  of  the 
interest  of  reapondants  in  groi^  solution  for  each  line  of  oovenge. 
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n.  lOMKBT  ooMMmow  BT  jjm  or  (XNaaiM 


thm  aurwy  originaUy  acu^^  intaaatlon  about  13  acnman  linm  of  oGBnarcial 
inauranoa  —  tfaiM  of  ttmm  az«  no^  Indudad  iA  Xiiim  analyaia  baoouM  of  tha 
lev  mate  of  rMfmaaa:  AvlatlGn  Flaat  Liability;  "Othar*  UabUity; 
and  '^OthK:**  Ftqparty.  A  awaxy  of  aaz9cat  oonditiona  for  each  lina  of 
ijMiranoa  is  piaaaitaJ  balov.  Data  axa  tatan  tram  Ttf>laa  6-10  in  Ji^iptnMx  B. 
In  labia  6,  virtuaUy  aU  tte  raapondanta  %iio  indicatad  •*Did  Not  Fuxctiaaa" 
prciMbly  alrtMptad  to  Icttata  ocwanga. 

A.  Fclaaxy  OHMial  ZlabiUtY:  1,U4  xaapcnteita.  Liaita  and  daductiblea 
xwinad  fairly  atabla,  but  availability  «aa  acBMhat  curtailad  and 
pnaduM  inczaaaad  aignificantly. 

o       AvailabiUty:    midti  Difficulty**  or  **UhBvailabla'*  for  24%  of  tha 
xaapondHita. 

o       n»i\M:    Incxaaaad  cvar  100%  for  36%  of  t2ia  raapcrrtMTfa* 

o       Oowraga  oonditicna:   ••ScaaOiBt'*  or  •«Hig^y«  xaatricstad  for  50%  of 
tha  zaapondHita- 

o       Sactora  particularly  affactad:   cs^putaca,  taom)itala,  ij.fnaLi—iit  «1 
antltiaa,  tranait,  univamitiaa*  ' 

B.  catealivrwiaiia  UibiUtT:  1,125  zaaponteta.  AvailabiUty  vaa 
aavaraly  curtailad,  and  praduBB  aoarad.  Uiaaa  problm  affactad  avaxy 
indhiatry  aar^tor. 

o      ,*^nabiiitv:     •Hjcfc  Difficulty"  fcsr  64%  of  th*  jx^r^ynOmitm; 
'nJhBvailabla'*  fdr  U«. 

o       FEwiitna:   Inczaaaad  batuam  201%-500%  for  36%  of  tht  raaipondintj; 
ovar  500%  fbr  25%  of  tha  vmpatOmr^. 

o       Liaita:  Doun  batMaan  76%-100%  for  18%  of  tha  xaqponteita. 

o       Oonditiom:  '  **Hiqtay**  zaatrictad  for  19%  of  tha  zaapondanta; 
**ScnMhat**  taatrictad  for  51%. 


o       SactoK*  particularly  affactad:  all. 


C.  Jttito  LiitoilitT:  420  xaapondHiCa.  Tm  aignifi^c^  pzoblm  vara 
nportad.  Praai\aM  Inczaaaad  ai^iificantly  for  acna  zaapGndanta,  but 
llnita,  dadirtiblaa,  availi^ility,  and  oonditicna  minad  ataady. 

o       PmitaBa:    31%  rqpoct  Incxaaaaa  of  ovar  100%. 

D.  Diraotora*  t  Offioaca*  LlabllltY:  964  rmpanOmttM.  Liadta  dacraaaad  and 
daductib:  ia  roaa  for  nany  raapcndtnta,  apparently  farcing  than  to  aalf* 
ij«ura  tiAjm  axpoaurv.  Ary  covaraga  thay  locatad  carriad  aignificantly 
higgler  praniumi,  and  ncra  raatrictiva  ocnditicna. 
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o       Ooniiticw:    36%  wpart  •mig^ily"  rertrlctadf  35%  r«port  "SaMOiat" 
rMtricU* 


Availability:  41%  wpart  "MJch  Difficulty  or  •nJhavailable";  12% 
did  not  purctaM. 

PnnivMi:   36%  zipoort  incraaaa  of  ov«r  200%. 

Ll»ita:  10%  wport  <l>i:i<a—  of  owwr  75%;  19%  ripert  decnuM 
biitUMn  25%*75%. 

Du^xAiXHm:    22%  ziport  incxMM  of  owr  200%. 

Ooniitiowi:    36%  riport  •mig^ily*'  w 
r<Mtricta« 

o       S#ctor«  partioQlarly  affac±itd:  aU. 

Roaoct  UalsiUty:  237  iMpondrnts.  Umitm  and  daAictiblas  «*abla, 
and  poMiiM  incraeaad  Mwbat  ftr  acaa  rmpanamttM.  Availability  of 
xMonabla  oovwm?*  yi^mitmA  pcoblw,  as  oonditlm  of  «jov«]:»,ia  btoam 
san  strict  and  aavvral  choM  not  to  puictaaa  it  at  all. 

o  Availability:  24%  had  "Itich  Difficulty"  in  locating  oowaragt,  ^nd 
24%  did  not  purchasa. 

o       FMdiM:    37%  laport  incTMsa  of  ow  100%. 

TKofMsioaal  Utfdlity:  420  rwponlmta.  Ptmlmm  incraaMd  f or  thosa 
rmsxxMtB  finding  oovanga.  Llaita  and  daAirt-.iW—  vera  fairly 
stabla,  but  oowra^a  onditiom  wua  fairly  raatrict«l. 

o  Availability:  26%  wport  "Much  Difficulty"  in  locating,  and  11% 
zaport  "Chavailabla**.    31%  did  not  purchaaa. 

o       FMduM:   29%  r^nrt  incxaaaa  of  wmp  200%. 

o       Lijdtas   35%  zipart  dacxaaaa  of  ovao:  25%. 

o  Sactora  particularly  affactad:  oonrtruction,  financial  inatitu- 
tlM,  hoapitala,  aarvloaa,  gwaOTWital  antitiaa,  univaraitiaa. 

ttviroMital  L^.^biUty:  585  rMpcnd«ita.     Fw  ra^pcndMita 

iccatad  oov«ag«-  »«t  Iji^iranoa  Mia  availabla  carrlad  axhjcwg 
lljilta,  fairly  hitprjr  prwdtaaa  and  daductlblaa,  and  <iaita  r^trlctad 
oGnditicna. 

o  Availability:  37%  nport  nftwvallabla";  18%  rtpoirt  n%x±i  Diffi- 
culty" in  locating.  14%  wara  not  rtammd,  and  35%  did  not  pjr^ 
diaaa  it. 

o       Prmimm:    36%  nport  incraaaa  ovar  200%. 

o       Lljdta:    39%  resort  daccaaaa  ovar  75%. 

o       Dadictiblaa:   26%  nport  inczaaaa  o^ar  200%. 
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o       Oonditlon*:   44%  DBport  "Highly"  restrictad;  26%  report  "SoMWhat" 
rastrictad. 

o       Smctarm   particularly   af  f •ctad :       ctanicals ,    ocn^vters ,  wood 
products,  nchinary,  astals,  mining,  gavtamnental  entities. 

K.  baAkars'  Blankst  Donl:  399  rtapandvits.  Ocrviarags  appeared  fairly 
■table,  although  deductibles  incz«ased  substantiaUy  for  sens. 

o       Dedixtibls:   42%  zeport  increase  over  50%. 

o       Sectoors  affected:  Banking. 

I.  Property  Dasge:  1043  rMpcndents.  MBry  raspondents  report  significant 
prndiB  increases  and  curtailed  ocverage,  and  SGme  found  availability 
was  restricted.    Limits  and  deductibles  mained  stable. 

o       Availability:    18%  report  "Itich  Difficulty". 

o       PreniisM:    35%  report  increase  between  51%  and  500%. 

o       Oonditions:    30%  report  "ScDSbtiat"  restricted. 

o       Sectors  particularly  affected:      zwtail  grocers,  gcTvemnental 
entities. 

J-  noo^/Tsrthquake:  757  respcvdants.  Availability  and  listits  Mire 
signifi&vTtly  curtailed.  Scne  respcndents  faced  fairly  steep  pranium 
increases,  althcxigh  dsductibles  and  ocnditions  did  not  change  ouch. 

o       Availability:   40%  report  "Itich  Difficulty"  or  "Uhavailable". 

o       PrendiaBs:   24%  report  incxeass  cnw  200%. 

o       Limits:    17%  report  decreaaa  over  75%. 

o       Sectors  particularly  affected:   electric  utilitiee,  wood  products, 
oachinary,  govenmmntal  entities. 
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Mining 
OU  and  Gas 

Oonstxucticn 
Food: 

Textilea: 

Wood  Ftoducts 

Chemicals: 


HBtals 


Machinexy: 


Rafining 

Servioo 

Supply 


Agriculture 

JFbod 

Tobaooo 

Textiles 
Clothing 
Leather 

lunber 
Fumituxv 
Paper 
Printing 

Choodcala 

on 

RLibber 

Stone 
Metals 

Meted  Products 


MBKiiinery 

Electrical  Eguipoient 
Itaneportaticn  EgiiiiiBent 
Instrunnts 

Misoellaneoue  Hanofacturing 


Oceputer 
Transit  Sen^loas 

UtilitlM 

Electrical  UtUitles 

f«»l'isale  Trade 

Re;^  Trade 

Retail  Grocery 

Financial  Instituticns 

Banks 

Services 

Hospitals 

universities 

Other/Miscellaneous 

Govemnent 


SIC  cjooes 

100CH1499 

50 

AA 

1382 

2911 

1500-1799 

45 

0100-0999 

96 

2000-2099 

2100-2199 

2200-2299 

27 

2300-2399 

3100-3199 

2400-2499 

73 

2500-2599 

2600-2699 

2700-2799 

2800-2899 

90 

2900-2999 

3000-3099 

3200-3299 

3300-3399 

89 

3400-3499 

3500-3599 

162 

3600-3699 

3700-3799 

3800-3899 

3900-3999 

3573 

15 

4000-4799 

62 

4800-4999 

74 

4911,4931 

43 

5000-5199 

90 

5200-5999 

67 

5411 

23 

6000-6999 

120 

6022,6025 

43 

7000-7999 

78 

8062 

31 

8221 

34 

8000-9999 

60 

N/A 

9? 

1,505* 


*       Scm  respondents  indicated  more  than  one  sector. 
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Chanflti  In  PreaiUM  And  Linitt  At  List  Rtncwii 


PTctnt  lngr|,«» 


Lfnitt 
Ptrctnt  D«crti«* 


Ltlt  Than  lOK     10- lOQt     Qyr  100X  £ 


Hit  Than  ^ax     10-5QX     Ovt  SOX 


1«t  Otr 
2nd  Otr 
3rd  Otr 
4th  Otr 


Itt  Otr 
2nd  Otr 
3rd  Otr 
«th  Otr 


100X 

OX 

1  ! 

1  0X| 

1 

ox 

25  X 

1  7SX\ 

25  X 

13X 

1  63X| 

8 

20X 

15X 

1  65X1 

\  1 
1  1 

20 

«X 

30X 

1  1 
1  1 
1  C7t\ 

183 

«X 

21X 

1  76X\ 

284 

4X 

13X 

1  "«l 

204 

2X 

17X 

I  81«l 

313 

1  1 

100X 

OX 

1  \ 
1  0X| 

1 

50X 

25X 

1  25X| 

4 

50X 

13X 

1  38X| 

8 

63  X 

11X 

1  26X1 

1  1 
1  1 

19 

6tX 

28X 

1  1 
1  1 
1  10X| 

181 

43X 

31X 

1  26X| 

280 

38  X 

31X 

1 

200 

30X 

21X 

1  48Xi 

312 

\  1 

sea 


Tabtt  2 


Dirtctorf  «nd  Qfftctrf  LUbihtv 
Changt*  In  PrMiuM  and  Lmfts  At  Latt  Itntwal 


^rwiiiJi 
^trc»nt  Incraat* 

Liaits 
Dollir  Aaount 

Liaitt 
P«rc«nt  Qacrsat* 

L«it  Than  10X 

10M0OX 

Ovtr  1(M» 

-1 

SIISNd 

W»10«H  111-«25Mil 

Ovtr  »25«fl 

Lttt  Thin  10X 

10  50% 

Over  SOX 

1981 

Itt  Otr 

t  29X 

35X 

35X 

17 

1  24X 

26X 

32X 

18X 

3« 

1  91X 

OX 

9X 

22 

2nd  Qtr 

t  A8X 

8X 

4X 

25 

1  lex 

4X 

39X 

39X 

28 

1  87X 

13X 

OX 

23 

3rd  Qtr 

t  79% 

5X 

16X 

19 

1  30X 

9X 

3SX 

26X 

23 

1  100X 

OX 

OX 

18 

4th  Qtr 

1  8SX 

1 
1 

SX 

10X 

20 

1  24X 

12X 

36X 

28X 

25 

1  90X 

1 
1 

5X 

5X 

20 

j 

1  1 

1  1  1 

1 
1 

1  1 

^  %t  Otr 

}  75X 

4X 

t  21X| 

21 

1  1  *«t 

21X 

SOX 

25X 

24 

1  90X 

10X 

1  0X| 

21 

2id  Qtr 

1  701 

10X 

1  ZOX| 

30 

1     1  5X| 

34* 

39X 

21X 

3« 

1  8iX 

tox 

1  7X1 

30 

3rd  Otr 

1  57% 

^OX 

1  13X| 

30 

1     1  1<>X| 

17X 

47% 

zrx 

30 

1  87X 

10X 

1  3X| 

30 

4th  Otr 

1  41X 

30X 

t  30X| 

i  1 
1  1 

37 

i  1 

1     1  1 
1     1  1 

11X 

31X 

4  ox 

45 

1  84X 

5X 

1 

1  1 
1  1 

37 

1  1 
t  t 
1  1 

1     1  1 
1     1  1 
1     1  1 

1  1 
1  1 
1  1 

Itt  Qtr 

1  21X 

35X 

1 

96 

1     1  29X| 

16X 

32X 

23X 

105 

1  84X 

10X 

1  6X| 

93 

2nd  Otr 

1  29X 

36X 

1  35X| 

106 

I     1  29X| 

19X 

26X 

25X 

15« 

1  571 

25X 

1  ^9*1 

162 

3rd  Qtr 

1 

20X 

1  "XI 

U2 

1     1  32X| 

2«X 

27X 

17X 

138 

1  62X 

25X 

13X| 

120 

4th  Otr 

1  6X 

14X 

1 

162 

1     1  30X| 

23X 

31X 

16X 

1  «SX 

25X 

50X| 

162 

1  1 

1     I  1 
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Chanflt*  In  Prtaiua*  And  Liaitt  At  List  Rentwal 


Liai t» 

Ptrcgnt  Oecrcise 


Ittt  Th»n  IPX     10-100X     Qvtr  10QX 


Lest  Thii*.  ^QX  9vtr.>ai  Ji 


ERLC 


Ut  Qtr  1 

100X 

ox 

OX 

1  1 

0 

2nd  Qtr  | 

100X 

OX 

ox 

t>  1 

100X 

OX 

OX 

7 

Srd  Otr  I 

60X 

4  ox 

ox 

$  1 

75X 

2SX 

Ox 

4th  Otr  1 

67X 

OX 

33X 

3  1 

67X 

OX 

33X 

3 

1984  1 

(  ( 

1  1 

1  1 

1»t  Qtr  1 

1  6n\ 

33X 

1  o«l 

3  1 

100X 

ox 

1  o»l 

1 

?nd  Otr  ( 

1  57X1 

29% 

1  1^XI 

7  1 

60X 

ox 

1  ^ox| 

5 

3rd  Otr  | 

1  75X| 

25% 

1  o«l 

4  1 

67% 

33X 

1  0X1 

3 

4th  Otr  1 

1  57X1 

1  1 

14X 

1  2^1 

1  1 

1^  1 

60X 

10X 

1  30X| 

1 

10 

'MJ  1 

1  1 
1  1 
1  1 

t  1 
1  1 
1  1 

1  1 
1  1 
1  1 

Ut  Qtr  1 

i  ^^X| 

41X 

1  3^XI 

90  1 

S3X 

2SX 

1  22X| 

87 

?nd  Qtr  1 

1 

36X 

1  ssxj 

157  1 

55X 

20X 

1  25X| 

16S 

3rd  Qtr  | 

( 

3SX 

1  39X| 

119  1 

49X 

19X 

1  32X( 

119 

4th  Otr  1 

1  ^B'i 

1  1 

34X 

1  38X| 
1  1 

148  1 

53X 

20X 

1 

172 
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qwrtt  In  Pnai™  n\  if  "t:  Rmwai 

Pmlua 
Vmramrtt  Insnaam 


l.tQtr  Ot  0%  100%  1 

2«lQtr  100%  0%  0%  2 

3rd  Qtr  0%  100%  0%  1 

4thQtr  36%  50%  14%  14 


1985 
l»t  Qtx 
2nl  Qtr 
3td  Qtr 
4th  Qtr 


45%} 
28%} 
20%  I 
20%  I 


39% 

}  16%| 

116 

47% 

}  25%| 

185 

51% 

1  29%  1 

123 

49% 

1  31%| 

1  i 

245 

Intarest  In  Gtcmd  SolutlcP 


A.  Prljnary  General  Liability 

B.  Vatrmlla/^coaBm  Liability 

C.  Auto  Liability 

D.  DirvctOTB*  &  OTfioazv*  LiabUity 

E.  Product  Liability 

F.  FrofcMional  LiabUity 

G.  PollutioiVQiviroraflntal 

H.  Bahkar's  Blanket  Bend 

I.  Property  DBBttgn^TBusintM  Intarrupticn 
J.  Floodt^Earthciaaka 


39% 

izST 

24% 

401 
152^1 

\m\ 

30% 
24% 
33% 


ML 
61% 
29% 
76% 
45% 
60% 
48% 
33% 
70% 
76% 
67% 
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Etty  to 

tOSMhtt 

Not  fttntwtd 

fyrchiia 

n(  44  trill  tw 

Unawai 1 mbl m 

A. 

PriMry  6fO«rtl  LlabUU/ 

33X 

I9» 

22X 

2X 

6X 

1. 

iMbr«l la/Enccti  Llabllit/ 

5% 

2i% 

64X 

15X 

13X 

C. 

4uto  Lliblllty 

ill 

S3% 

in 

IX 

4X 

0. 

Dlr«ct«ri'  I  Offlc«rt<  LlibiMty 

241 

24% 

S4X 

sx 

^X 

E. 

Product  LUbUity 

2i% 

24X 

24X 

sx 

6X 

f. 

ProfMtloMl  llibnity 

MX 

2U 

26X 

in 

9% 

6. 

Po  1 1  ut  1  tn/E  nv  1  r  ooMfita  I 

6X 

9% 

18X 

m 

14X 

N. 

••nk«r<i  llMktt  9oni 

24  X 

24  X 

12X 

IX 

2X 

I. 

Property  DMMft/lu*  1  Mtt  Inttrruption 

3SI 

42X 

1SX 

u 

2X 

J. 

Flood/ltrthqu«l(t 

241 

20X 

S4X 

6X 

4X 

6X 
4X 
IX 

n 
sx 

4X 
5X 
IX 
2X 


5X* 

5X 
3X 
12X 
24X 
31X 
3SX 
2X 
3X 

nx 


•    iMt  dte  not  tun  to  100X  tocautt  "ulUplt  rttporvttt  wtrt  ptr»fttt<». 


Tafalt  7 


Ch»na»  In  Pr— tuM 


Incrtatt     Incrtttt       incrttat     Incrtttt       Incr*ttt  Incrtoto 


Ptcraatt     Mo  Chanat 


A.  PriMry  6an«rtl  LUbility  2X 

U«br«llt/Excttt  Ltability  IX 

C.  Auto  Itobllity  3« 

0.  Diroctora*  ft  Offlcort'  LUbUity  6X 
E.  Product  LUbUlty 

f.  ProfOMionol  Litbllity  *X 

C.  Pollution/EnviroTMMnttl  2X 

H.  lonktr't  llonktt  tond  'X 

1.  Proporty  Doaagt/luainttft  Inttrruption  4X 
J.  riood/Etrt(iqu«kt  2S 


nx 

2X 
16X 

5X 
10X 

sx 

5X 
13X 
12t 

8X 


11S0X      51  1001     ioi'2QQ«     miim    ?Ytr  »0I 


2ax 
ax 

36X 
11X 
22X 
19X 
1SX 
23X 
40X 
26X 


16X 
12X 
2X 
9% 
18X 
18X 
12X 
13X 
16X 
UX 


14X 
13X 
16X 
7% 
13X 
12X 
10X 
9X 
9X 

nx 


m 

36X 
13X 
10X 
16X 
1SX 
20X 
11X 
10X 
16X 


5X 
2SX 

2X 
26X 

8X 

nx 

16X 
7% 
IX 
8X 
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ChTiMt  in  HfHt 


A.  PriMry  Gtntrat  Liability 

1.  Mibrtlla/Exetss  Liability 

C.  Auto  Liability 

D.  D<ractors'  ft  Offietrs'  Liai 
C.  Product  Liability 

f-  Pro    ^sional  Liability 

G.  Poltutlon/EnvironMntal 

M.  lankar's  liankot  lond 

I.  Property  0aM9a/lusln«ss  n 

J.  Flood/Earthquaka 


Tabla  9 


tility 


A.  TrfMry  Ganaral  Liability 

I.  U«brtlla/Excass  Liability 

C.  Auto  Liability 

0.  Oiroetora'  ft  officers'  Liability 
E.  Product  Liability 

Profassional  Liability 

G.  Pol  lution/EnvironMntat 

N.  lankar's  llankat  lond 

1.  Proparty  0a«M9a/lusinoss  Inttrruptlon 
J.  Flood/ Earthquake 


Oecraasa 

Decrease 

Oecreese 

Incraait 

NO  Ghana* 

1-10X 

26- SOX  ' 

51  75X 

76  IO9X 

22X 

70X 

IX 

IX 

2X 

_£J — ' 

IX 

3X 

4X 

34X 

3X 

8X 

19X 

14X 

16X 

t8X 

77% 

IX 

IX 

IX 

IX 

IX 

12X 

S3X 

2X 

SX 

12X 

rx 

10X 

m 

62X 

IX 

2X 

4X 

4X 

10X 

9X 

S4X 

IX 

2X 

10X 

10X 

1SX 

IX 

40X 

2X 

4X 

10X 

SX 

39X 

tzx 

76X 

IX 

SX 

SX 

IX 

2X 

f>  22X 

63X 

4X 

SX 

4X 

2X 

2X 

46X 

2X 

6X 

14X 

9X 

17X 

Change  In  Sli/D*ducti^|f 

Increase 

Increase 

Increese  Inercesc 

Increese 

Increese 

Dacfaaaa 

HO  Chanoa 

1QQX 

101  200X 

201  SOOX 

Over  SOOX 

IX 

64X 

2X 

4X 

9% 

6X 

SX 

SX 

IX 

7SX 

IX 

2X 

ex 

3X 

3X 

3X 

2X 

77% 

IX 

4X 

6\ 

SX 

3X 

3X 

4X 

49X 

3X 

7% 

8X 

7% 

10X 

12X 

ssx 

4X 

6X 

10X 

7% 

SX 

7X 

2X 

sn 

U 

4X 

nx 

6X 

9X 

SX 

ssx 

tx 

SX 

12X 

3X 

13X 

10X 

IX 

SIX 

u 

4X 

1CX 

10X 

10X 

12X 

62X 

4X 

SX 

SX 

SX 

7X 

4X 

2X 

SSX 

SX 

7% 

tox 

TX 

7X 

SX 

i 
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Ttblt  to 

Condition*  Q<  Coverage 


PrlMry  Gtnerel  tUbiUty 
Ui6rtUa/EKCt»>  LUbility 
Auto  LUbility 

Dirtetort'  I  Off ietrt*  .Utility 

Product  Litbility 

Proftttiontl  Liability 

Pol  tut  ion/Cnvi  ronmntal 

lanktrU  lUnkit  lond 

Prop«rty  DMwge/lus  ntti  Interruption 

F lood/Carthqutke 


'■proved 

n 

IX 

2S 
7% 

SX 

2X 
7% 
8X 
3X 


Wo  Chenae 


SoweMhet  Keitricted 


46X 

4SX 

7X 

29X 

SIX 

19X 

86X 

10X 

2X 

42X 

ssx 

16X 

61X 

2SX 

UX 

S9X 

27X 

11X 

26X 

26X 

44X 

71 X 

18X 

5X 

S6X 

SOX 

3X 

62X 

29X 

7X 
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modx  c 

EXHIBIT  Z-I 


piis  BAi^it  ia  a  ocnpilatifln  of  answers  to  the  question  "Have  you  been  foroed 
to  oirtaU  or  diange  ycur  business  cperaticrw  because  you  oould  not  obtain 
"asonable  insuranoe  coverage?   If  please  elaborate  in  the  "Additional 

OODBants"  section  belov." 

ilSSB'Sw^t^tffl^ 

"to  avoiding  contracts  for  replaoonent  of  PCB  oontaminatec'  equicnent  if  vie 
Bust  assume  liability  for  pollution  exposure." 

"Because  of  hea^Qr  woriars*  ccnpensation  awards  and  beirg  a  strict  labor 
ouTof'otttSji^tM*^  have  had  to  drqp  custonars  and  wUl  look  at  drx?piir 

"il!?^^^??f^  "  qperaticns  for  two  weeks  until  $5  million 

vehicle  liability  oould  be  placed."  «uj.Ai«i 

"^^J!^  cancelled  surety  bonds  and  E.I.L.,  have  had  to 

aim  down  potential  custaners  who  wanted  perf omanae  bonds  ...  we  have 
stunned  at  the  difficulty  to  placing  our  igse^SSS?  ^.l-     ^  ^  ^ 

^^tailjMT^wrting  senior  citizens  and  children  to  various  recreation 

l^f^^^^  government  with  very  restricted  revenue  increases  possible, 
si^icant  a«yioB  reductions  nay  be  isixssible  to  avoid  as  a  dli^lesult 
of  the  (un) availability  of  insurance.   Govemunts  can  not  be  risk  seekers." 

•^a»«l  of  ttobreUa  Liability  excluded  over  D  &  O/ProfesBional  Liability, 
whidi  w  ooverKi  prsviously.  Work  of  one  of  our  Research  Institutes  ik 
availed  because  of  inabUity  to  obtain  Professional  Liability  coverage  for 
idwrk  Involving  design  of  ompiter  systen  for  industry." 

•njte  l^nmbMn  unable  to  aotyiite  any  coverage  for  athletic  participation  (the 
City's  cntixe  recreation  program)  or  for  the  City's  dam  and  water  reservoirs. 
™*  f?f**  "™  problios,  since  the  City  cannot  stop  providing  water  to 
xws  cxwxiiens . 

"Oie  subsidiary  cannot  take  "fairness  opinion"  businees  because  we  cannot  find 
an  insurer  willing  to  urtierwrite  the  risk." 

real  changes  yet,  twt  it  is  anticipated;  our  real  estate  portfolio  ia  25% 
hotels  and  we  are  attcnpting  to  sell  these  location  ASAP  because  of  the 
expooiaes." 

"Assume  considerable  liability  that  prerviously  was  covered  and  hope  to  God 
nothing  happens." 

1-4 
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AFPEMDIZ  D 


The  Risk  and  Insurance  Hanagcment  Society,  Inc.  (RIMS)  has  retained  the 
services  oi  Tilllnghast,  Kelson  k  Warren ,  inc.  to  assist  in  the  tabulation  of 
survey  information*  Tillinghastr  Nelson  &  bTarren,  Inc.r  has  agreed  to 
preserve  in  confidence  any  information  disclosed  to  them  in  connection  with 
this  survey,  to  use  the  information  solely  for  the  purposes  of  the  survey,  and 
to  return  all  documents  to  RIMS  at  the  conclusion  of  the  vrork.  Individual 
surv^  responses  wiJ.l  be  destroyed  by  RIMS  \jpon  their  return  by  '^illinghast. 


Please  retain  a  oopy  of  the  coqpleted  survey  form. 


nenae  retnm  by  JMPMg  20>  im  to: 


RBSBMKB  DBmnmir 
Risk  and  maiFanoe  Itanagaent  Society^  Inc. 
205  BMt  42id  Street 
Nar  Toifcf  H.T.  10017 
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Contact  InforMtlon 


NaMt  _ 

Titlai 


Coipany  Hmmt 
Addrciif 


Talaphorwf  (  J  

Oanaril  Infomatton 

A.    Hob  larga  la  your  organization?   PiMta  chack  tha  appropritta  mmturo  (typically 
ravanuaa  or  groaa  aalaa,  but  dapoalta  if  a  bank,  budgat  if  a  unit  of  govarraant  or 
wlvaraity*  ate.)  and  giva  aithar  tha  actual  figura  or  an  aatiaata  for  18B5. 

1985     I    1  Ravanuaa  $  

[    ]  firoaa  Salaa 
[    1  Dapoaita 
[    ]  Budgat 

Plaaaa  aatiaata  tha  total  mabar  of  wployaaa  in  your  organization  (includa  both  full- 
tiaa  and  part-tlaa  MpLoyaaa), 
A.2.    19BS  &iployaaat 


What  typa  of  Induatry?   In  quaation  B.1,  plaaaa  provida  up  to  thraa  4  digit  Standard 
Induatrial  Claaaif ication  tWCJ  codaa  ahich  ara  rapraaantativa  of  vour  i^or  activit 
••  datarBinad  by  tha  product*  group  of  producta  producad  or  handlad*  or  aarvica 
randarad.    (If  you  uaa  a  2  or  3  digit  coda,  plaaaa  provida  that  coda.)    If  your 
organization  dooa  not  hava  an  SIC  coda,  a.g.  a  municipal  1  ty,  or  a  Canadian  ccMpany, 
plaaaa  arita  N.A. 


8.1.    6IC  Codata)i 


Plaaaa  provida  a  ono  to  thraa  aord  daacription  of  Mch  of  your  organization' a  thra 
prlaary  functiona,  a.g.  priaary  cara  hoapital,  coaaarcial  bank,  clothing  ratailar, 


8.2.    Briaf  daacriptiont 


2 
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Ill,  IwwfUM  Pr«ofi 


Hmm  iniitrntm  for  mOx  o»««rat*  it«U4  bviot  «»•  aarkat  oondUlooa  you  h«««  foi«»d  ^r'.ng  your  oott  roeont  rwMvol.  For 
eolian  2,  plWM  chwk  oil  a»ot  apply.    If  you  «nd«oat«      «ntOfOOt  in  colian  7  for  i^roUa/ouoM  l«»bUUy,  ptio-  alio 
oDMk  sMch  loyara  af  oowaraQO  you  ara  tntaraatad  «n.    If  ony  opoolflc  HobUUy  eowarae*  la  port  of  a  priaary  flanaral 
nakUUy  fsckogo  p*l«cy.  plaaio  dioek  tha  approprlato  apaco  by  tfia  tula  of  tfiat  opoelfie  policy.    If  you  with  to  alaborat 
on  ony  apaolflo  rMponao.  foal  froo  to      ao  «n  tho  "AMUtonol  CoMonto"  aactlon  ot  tho  and  of  this  •u'-««y. 


this  •u'-woy. 

(7) 

Aro  you  (n 

tn  OKplOrinQ 


(3) 

(41 

Ooductlbla/ 

(81 

(1) 

{fl 

Prantt* 

L«o«t 

flotant<o«f/8Ifl 

Co«ar»ga 

Co«or«QO 

AvollobUUy 

Changa 

Otanga 

Chonaa 

Candtttona 

Prtoory  Sanoral 

1.1 

I  Eaay  to  Purehoaa 

1.( 

iMcraaaa 

1.1 

)  IncraaM 

1.1 

Idacraoio 

1.1 

)  laprovfld 

Ltafetltty 

tA 

1  Nm  D(rr«culty 

2.1 

)no  citanga 

2.[ 

I  no  changa 

2.( 

)no  ohanga 

2.( 

1  Ho  Ctwnea 

Currant  lt««tt 

3.( 

1  Nweh  0«rf«aulty 

a.( 

)up  l-IOK 

3.( 

Jdonn  l-IOK 

3.( 

lup  l-IOK 

3.1 

1  baaahat 

1 

*A 

)  Un«ro«loblo 

4.1 

lup  11-MB 

4.( 

Idovn  11 -2n 

4.1 

li«  11-On 

Raatrtctad 

Laat  ranoood 

9.( 

)  Itot  ranaoad  by 

s.( 

)up  81-10(E 

B.( 

Idoon  2t-O0S 

D.( 

lup  SI-IOOB 

4.( 

1  KtBhly 

«ita 

OOrriar 

i.( 

li«  ioi-2on 

B.( 

Idoin  81 -7n 

S.( 

li«  101-2001 

Raatrtctad 

■l^yr 

• 

]  C^noollatlon  oinca 

7.1 

lup  201-5001 

7.1 

Idoon  Tt-IOK 

7.( 

lup  201-0001 

7.1 

7/1/M 
)  Old  not  purohaao 

I.I 

)up  svar  BOn 

f.l 

]up  ovar  SOOR 

(n  a  group 
■olution? 


UMirollwnEuoaB 

1.( 

]  Eoay  to  ^rdiaio 

1.( 

Idacraaaa 

LtabUUy 

1  ioM  Otfftoulty 

2.1 

)no  changa 

Currant  Ihiitt 

3.( 

1  Much  OUftoilty 

3.1 

lup  1-10K 

1 

4.t 

1  Unawotloblo 

4.1 

lup  ll-SO 

Laat  ranaaad 

S.( 

1  Nat  ranaaad  by 

B.( 

lup  81-100K 

dita 

carrlar 

•  .( 

)up  101-2001 

M/yr 

•  .( 

1  Canootlatton  oinoo 

7.( 

lup  201-5001 

7/A/U 

•  .( 

lup  war  BOOK 

7.V 

1  01 d  not  pwrohaai 

1.1 

Itncraoao 

1.( 

IdocriOio 

1.1 

1  laprovad 

1    1  to 

2.1 

)no  changa 

2.( 

Ina  channa 

e.( 

1  No  Changa 

3.( 

Idoan  1-101 

3.( 

lup  1-10» 

3.( 

1  Smaihat 

{    1  Yaa 

4.( 

Idoan  11-26X 

4.1 

li«  11-SOK 

Raatrtctad 

If  "yaa".  tn 

e.( 

lioan  M-801 

B.( 

)up  51-1001 

4.1 

1  Highly 

■hich  layarat 

•  .( 

Idoan  B1-7M 

l.( 

)i«  101-8001 

Raatrlctad 

(  ]l1-10flU 

7.( 

Idoan  78-100K 

7.1 

)up  201-5001 

(    1111 -50*11 

•  A 

lup  o/ar  5001 

(  llSI-IOOnll 

{     low or  1100 


C. 


AutL  LlobtUty 

1.( 

1  Gavy  to  Purchaaa 

1.1 

Idicroaaa 

1.1 

llrcraaaa 

1.( 

IdiCroaaa 

1.1 

1  Uprovad 

2.( 

]  Ina  Difrieulty 

I.I 

)no  changa 

e.( 

ino  changa 

2.( 

Ino  chongo 

2.1 

1  No  Chongo 

(     1  Includid  In  A. 

3.( 

1  Much  Oirriculty 

3.1 

)i«  1-101 

3.( 

)dwn  1-101 

3.( 

li«  1-101 

3.( 

1  Siwhat 

4.( 

1  Umwailabia 

4.( 

lup  11-501 

4.( 

Idoan  11-251 

4.( 

lup  11-SOl 

Raatrtctad 

Currnnt  llnltl 

5.( 

1  Not  ranwad  by 

5.1 

lup  51-1001 

B.t 

]6mn  28-BOK 

5.1 

lup  51-1001 

4.( 

1  Htghly 

• 

oorrlor 

•  .( 

lup  101-2001 

e.( 

Idoan  61-751 

6.1 

)up  101-2001 

Raatrlctad 

Loot  ranaiad 

e.( 

1  Cancollotlon  oinco 

7.( 

lup  201-5001 

7.1 

)dwn  71-1001 

7.1 

lup  201-5001 

da  to 

7/1/84 

8.1 

lup  o«Or  5001 

8.( 

)up  ovOr  5001 

M/y. 

7.( 

1  Old  not  purChOM 

1  1  No 
(    1  Yaa 

3 


(Cont<nw*d] 


Inaufnct  Proar»«— pimm  i«)4«c«U  for  , 


Dtr«ctOr«'  K 
Offlctr*'  LfsbUtty 

Cur  «nt  i  (•ttt 


L«tt  r*nm 


1.( 
8.( 
3.( 
*.l 
5.1 


ich  co..r,9.  btlc  th.  «rk.t  condition.  ,ou  h.y.  found  during  ^our  .o.t  r.cnt  r.n-.l. 


(2 1 

<Wt<l>bUUy 

)  E*«y  to  PurctaM 
1  SoM  Dtfftculty 
)  tHich  Dtfftoulty 
J  UnavtUobU 
1  «>t  rMOTtd  by 

ocrrlar 
)  C«nc«Uttlon  «tnc« 

7/1/14 
)  D(tf  not  purCl)«M 


Of  ng« 


1.( 
2.1 

3.  ( 

4.  ( 
B.( 
• 

7.1 
■  .( 


JdicrMvt 
)no  chanst 
]jp  l-ion 
lup  11-5a 
lut;  61-10(B 

)up  101 -mn 

)up  801-90QX 
lup  ov«r  500K 


(5) 

DtAjctibI*/ 
n«t»nt » on/SIR 
Ch»nfl# 


(6) 

Condi ti on» 


(71 

Ar*  you  tntcrtbttd 
In  ViplOr «  ng 
covcrcg* 

«n  •  group 
 vol ut ion? 


1.( 

I  incrMat 

1.( 

IdicrMM 

1.1 

2.1 

)no  change 

2.1 

)no  Chang* 

2.( 

3.1 

)do«n  l-IOK 

3. J 

lup  1-101 

3.1 

4.1 

)da>n  11-2n 

*.[ 

lup  11-501 

5.( 

Idown  26-9011 

B.( 

lup  51-1001 

«.( 

•  .( 

Idoan  S1-75S 

8.1 

lup  101-8001 

7.1 

]d<Mn  76-10(B 

7.1 

lup  201-5001 

B.( 

lup  ovtr  5001 

I  taPrOvvd 
1  No  Changa 
)  Stavhat 
Rtatrictad 

)  Higtily 
RaatrtcUd 


(     1  No 


ProdMct  Ltatotltty 

I    )  Incltidat.  in  A 

Currant  1  i*Ut 

9  

Laat  ranaaad 

(kta  

■o/y  r 
Product  typa: 


1.  (    )  Easy  to  Purcliaaa 

2.  (    1  SOM  Difficulty 

3.  (    1  N^i,  Difftoulty 
)  Un«v«tlabla 
1  Mot  ranasad  by 

ca''ri«r 
1  CancaU«t.<of>  ainca 

7/1/ C4 
1  Did  not  purctitaa 


4.1 

6.( 


.1 


1.  ( 

2.  ( 

3.  ( 

4.  ( 
•  .( 
«.( 
7.1 
■  .( 


Idacrtaaa 

Ino  change 
lup  l-lOX 
lup  11-501 
lup  SI-IOOI 
lup  101-2OOS 
)up  201-900S 
lup  over  50m 


1.( 

1  tncraaaa 

l.f 

Idacroaaa 

1. 

2.( 

Ino  Chang* 

2.( 

Ino  charge 

2. 

3.( 

Idown  1-101 

3.1 

lup  1-1051 

3. 

4.( 

Idotn  11-251 

4.( 

lup  11-501 

5.1 

Itfoan  26-001 

8.1 

lup  51-1001 

4. 

«.( 

Idoan  51-751 

i.( 

lup  101-2001 

7.( 

Idoa  )  76-100X 

7.1 

lup  201 -5or^ 

«.( 

lup  over  500K 

1  laprovad 
j  No  Changa 
1  Soavhat 

Raetricud 
1  NigMy 

R«etr(ctad 


(    I  No 


(     1  Yet 


ProfMsiofvl 
Liebiltty 

i  1  Includad  in  A. 
Currant  I t»«tt 


Mo/yr 
Proftitian 


1.( 
2.1 
3.1 

4.  ( 

5.  f 


1  Eeey  to  Purcheee 
1  Sow  Difftcaty 
1  Much  Difficulty 
1  Unavailabl e 
1  'tot  renaaed  by 

carriar 
1  Cancel letton  *tnce 

7/1/84 
1  Dtd  not  purchaM 


1.1 
2.1 
3.1 
4.1 
S.I 
B.t 
7.{ 
8.1 


Idecraaea 

Ino  chenga 
lup  1-101 
lup  11-501 
lup  SI-IOCS 
lup  101-2001 
lup  2D1-S00S 
lup  over  5001 


1.1 
2.( 
3.1 
4.1 
5.( 
•  .( 
7.( 


1 tncraaea 
Ino  change 
Idoan  1-1QK 
Idoan  11-2n 
Idoan  26-501 
Itfoan  51-75X 
Idoan  76-1001 
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Idecraaea 

jno  change 
lup  1-101 
lup  11-501 
lup  S1-100X 

6. 1    lup  iDi-?oax 

7.  (     lup  ?D1-500X 

8.  (     lup  over  SDOI 


1.1 

3.1 
4.1 

5.1 


1.1 

2.1 
3.1 


1  Ii»  rovad 
1  No  Change 
)  Snaahat 

RaetrtcUd 

1  Higtily 
Haitrtctari 


(    1  Yaa 
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III.  Iwurnd  ftigflTfy—Plr*—  IndlMU  fpr  mdh  eovr^  Ml*  th«  ■•rkat  oondU«on»  yov  h«««  fowd  during  your  mott  r»c«nt  rtnaatl. 


(7) 

Art  you  IntOrOttt 

(n  •xplortng 


(SI 

(41 

Doductlbla/ 

(Bl 

covtr*B* 

(1) 

Prmim 

Ltalt 

RatantloVlIR 

Covaragt 

in  •  group 

Avoiiokfiity 

ChonflO 

ChanB* 

Chanfla 

Condt  ttona 

•oiutlon? 

1.( 

)  boy  M  Potato 

1.( 

Idtcroooo 

1.( 

llncraaia 

1.( 

Idicraaaa 

1.( 

1  laprovad 

(     1  NO 

Eiwlreimnttl 

«.( 

1  9mm  Oimewlty 

8.( 

)n«  elMHigo 
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i.i 

)  Nwh  Oirrfoulty 

i.i 
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1  Stawhat 
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4.( 

Idovn  11-eSBI 

4.1 

lup  II^SOK 

ftaatr«ctad 

s.( 

}  Itot  roMBOtf  ky 

B.( 

)up  SIHOOI 

B.( 

ldo«n  M-BOR 

8.( 

lup  Bl-IOOft 

4.( 

1  Highly 

Currant  Iteltt 

corrlor 

!•( 

lup  101'Ma 

■  .( 

IdcMn  B1-7ra 

e.( 

li4>  101-eoai 

taatrlcUd 

• 

•  .( 

)  ConooUotlon  oinoo 

)up  201-5001 

7.t 

ldo«n  Tt-IOOi 

7.( 

lup  201-aooi 

7/1/i4 

]\\ 

lup  mtr  BOOH 

■  .( 

lup  n»ar  BOOK 

7.1 

I  Did  not  purcliaoa 
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1 
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Idoan  71-1001 
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(ContlnuM) 


J.   ■•nhtr't  iiankat 


Currar.t  Uaitt 


K.  Property  Om«Si/ 
•ualrwtt  Infr- 
ruptlM 

Currwit  I  mm 
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Mr.  Florio.  Thank  you  very  much. 

To  what  degree  are  any  of  your  constituent  organizations  think- 
ing seriously  or  doing  anything  about  self-insurance,  risk  retention 
organizations,  indiistrywide  consortiums  for  self-insurance?  Is  this 
something  that  is  actively  being  pursued? 

Mr.  Heydingsr.  Very  much  so.  In  a  lot  of  industries,  in  a  lot  of 
our  members,  it  is  really  the  only  choice  they  have.  That  is  spur- 
ring it. 

The  interest  to  reduce  costs.  And  more  importantly,  I  think  the 
interest  not  to  become  dependent  on  that  industry  that  is  going  to 
jerk  you  around  every  few  years,  there  is  a  big  emphasis  for  that. 

Mr.  Florio.  Well,  why  would  not  the  same  problems  that  the  in- 
surance industry  testified  about  in  previous  hearings,  the  same 
problems  we  heard  about  today,  which  are  the  problems  that 
caused  the  industrys  problem  according  to  the  industry,  why  would 
those  same  problems  not  be  ones  that  would  be  visited  upon  these 
new  mechanisms  for  providing  insurance?  Liability  judgments, 
things  of  that  sort. 

Mr.  HEYDmCBR.  Right.  Well,  Mr.  Chairman,  that  is  an  excellent 
question,  because  they  will.  I  mean,  we  are  recdly  stepping  into  the 
shoes  of  the  insurancv.  industry.  And  I  have  to  point  out,  we  are 
doing  it  somewhat  reluctantly. 

I  know  I  have  gone  to  my  own  management  and  asked  for  mil- 
lions of  dollars  in  the  last  few  months  to  contribute  to  some  of 
these  self  help  groups.  And  I  have  been  quick  to  point  to  them  that, 
you  know,  we  are  really  becoming  risk  bearers  here,  and  that  we 
face  these  same  things.  And  the  influence  of  the  tort  system  cer- 
tainly is  going  to  be  directly  imposed,  whereas  maybe  it  was  indi- 
rectly before,  upon  us. 

I  would  hope  that  the  reason  that  we  can  convince  our  manage- 
ments to  do  this  is  that  we  are  tryirg  to  learn  the  lecsons  from  the 
industry.  We  are  trying  to  come  up  with  that  discipline,  trying  to 
come  up  with  agreements  and  contractual  relationships  that  say 
what  they  mean  and  would  hold  up  in  the  court's  eye.  But  quite 
honestly,  it  is  scary.  I  mean,  it  is  new. 

Mr.  Florio.  Might  it  be  that,  pcuiicularly  in  light  of  some  of  the 
discussions  that  we  had  with  the  previous  panel,  that  the  expertise 
that  would  be  contained  in  Hallmark,  in  terms  of  assessing  its 
risks  growing  out  of  the  uniqueness  of  your  business,  whatever  the 
unique  risks  are  of  your  business,  might  be  able  to  be  better  judged 
by  underwriters  in  a  risk  retention  group  or  self-insurance  mecha- 
nism that  you  would  part  of,  better  than  a  more  generalized  insur- 
ance company  effort  that  may  not  have  the  specialized  risk  analy- 
sis capability  that  you  do  in-house?  Is  that  a  legitimate- 
Mr.  Heydinger.  I  tixink  it  is  a  valid  point.  I  think  what  is  going 
to  make  them  work  in  the  '^hort  term  is  that  we  are  not  doing 
these  things  to  get  cheaper  insurance.  Because  the  couple  that  we 
have  participated  in,  we  find  out  that  when  the  underwriters  do 
their  thing — and  they  know  more  about  us  than  the  commercial  in- 
dustry does  normally— that  the  rates  are  very  significant. 

The  real  test  of  these  organizations  is  going  to  be,  if  the  soft  time 
ever  returns  again,  have  they  got  them  structured  so  that  they  do 
not  fall  into  some  of  the  underpricing  traps  that  the  industry  has. 
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Mr.  Florio.  Let  me  just  ask  a  specific  question  about  an  area. 
The  statement  that  you  have  submitted  indicates  that— there  is  a 
statement,  rather  to  EPA,  that  your  organization  submitted,  put- 
tmg  m  auebuon  whether  the  courts  in  environmental  matters  have 
gone  to  hberal  extremes  on  the  question  of  pollution  coverage.  And 
you  have  characterized  the  absolute  pollution  exclusion  in  the  ISO 
form  as  a  classic  case  of  overreaction. 

y  .a  elaborate  on  your  opinion  that  somehow  it  has  not  been 
wud  judicial  decisions  that  are  the  cause  of  the  environmental 
problem? 

*  Ir.  Heydinger.  Well,  we  are  saying  that  there  are  two  types  of 
e^ayironmental  exposures.  There  is  the  long-term  gradual  exposure, 
Mid  that  has  been  measured  by  EPA  at  a  number  in  the  billions 
that  exceeds  the  capital  and  surplus  position  of  the  whole  insur- 
ance industry. 

We  would  agree  as  buyers,  that  probably  is  not  the  insurance  in- 
dustry s  role  to  assume  today  the  ills  of  30  or  40  years.  But  all  of  us 
have  these  exposures  to  that  sudden  and  accidental  accident  that 
could  take  place. 

I  mean,  you  cannot  have  a  little  scientific  lab  with  some  of  these 
glass  vials  without  the  exposure  of  something  dropping  on  the  floor 
and  getting  into  a  drain  and  causing  you  an  environmental  prob- 
leir..  And  that  is  the  part  of  the  exposure  that  we  think  that  the 
inaustry,  rather  than  walk  away  from,  can  really  measure  and  ex- 
amine, and  write  a  policy  and  set  effective  rates. 

Mr.  Florio.  Mr.  Slattery. 

Mr.  Si^TTKRY.  Mr.  Heydinger,  well,  I  really  appreciate  your  testi- 
mony today.  And  I  do  not  know  that  I  have  any  specific  questions 
for  you  other  than  to  commend  you  for  what  I  think  was  a  pretty 
balanced  approach  to  this  problem,  recognizing  that  there  is 
suincient  blame  probably  to  go  around. 

The  insurance  industry  has  some  responsibility  to  bear  in  this 
area,  as  do  Government  decisionmakers,  certainly  at  the  State 
level  and  probably  at  the  Federal  level  with  respect  to  what  we  do 
with  tax  law  and  fiscal  policy  and  other  things  that  affect  the  in- 
surance mdustry. 

So  I  appreciate  your  testimony. 

Mr.  Hkydinger.  Thank  you. 

Mr.  Slattery.  It  was  good  to  have  you  here. 

Mr.  Florio.  Let  me  just  raise  two  last  points. 

First  of  all,  express  my  appreciation  for  your  detailed  analysis  in 
your  statement  in  raising  points  of  concern  that  you  have  about 
the  claims-made  form.  You  went  into  detail  on  a  number  of  very 
crucial  policy  questions,  and  that  is  very  helpful  to  us. 

The  last  question  I  would  like  to  ask  is,  to  what  degree  are  you 
concerned  about  insolvencies  in  the  insurance  industry  and  the 
prevalence  of  so  many  problems  in  problem  companies  as  was  testi- 
fied to  by  the  previous  panel,  and  the  apparent  absence  of  some 
sort  of  a  safety  net  system  across  the  country? 

Mr.  Heydingkr.  Well,  I  am  greatly  concerned,  I  guess  would  be 
the  briefest  answer.  We  are  obviously  not  as  close  to  those  carriers 
and  that  industry  as  the  previous  panel,  so  we  rely  a  great  deal  on 
them  and  others,  statistical  review  firms  and  that.  And  that  is  our 
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best  source  of  information,  and  we  have  to  react  to  what  we  be- 
lieve. 

So  it  is  very  difficult  to  be  picky  though  when  you  have  got  a 
very  contracted  marketplace.  I  mean,  we  are  dealing  with  carriers 
that  are  on  those  early  warning  lists,  and  trying  to  sta^  in  tune 
with  some  of  these  previous  panelists  to  get  some  early  signals  of 
whether  that  continues  to  make  sense. 

But,  you  know,  you  have  to  take  what  is  out  there.  So  we  are 
greatly  concerned,  because  at  che  end  of  the  day,  you  know,  that  is 
when  that  contract  comes  into  play  is  when  the  claim  comes  home. 

Mr.  Florid.  Let  me  just  say  that  this  aspect  of  this  whole  ques- 
tion, this  question  of  insolvencies,  the  question  of  the  fragility  of 
the  whole  industry  has  come  as  a  great  surprise  to  me  as  a  result 
of  spending  the  last  4  months  going  into  depth.  I  do  not  think  there 
is  any  mass  appreciation  out  there  i  s  to  the  existence  of  that  prob- 
lem. 

And  to  this  point,  nobody  has  legislated  away  the  business  cycle. 
And  therefore,  the  presumption  being  that  at  some  point,  if  there 
is  a  downturn,  you  are  going  to  be  talking  about  a  lot  of  insurance 
industry  participants  going  under  with  no  mechanism  around. 

We  have  talked  a  lot  publicly  about  the  banking  problems.  I 
think  there  is  a  general  awareness  of  the  problems  associated  with 
the  banking  industry.  But  I  do  not  even  think  there  is  a  general 
awareness  of  the  problem  that  is  associated  with  the  insurance  in- 
dustry that  the  insurance  regulators  know  about,  some  who  read 
trade  journals  may  know  about,  but  I  do  not  think  the  American 
people  know  about. 

And  it  seems  to  me  almost  inevitable  that  the  next  business 
downturn,  you  are  going  to  have  a  great  shaking  out  process  in  this 
industry,  which  is  going  to  be  very  disruptive. 

Mr.  Heydinger.  Generally,  the  amounts  available  in  those  guar- 
antee funds  would  not  be  sufficient  for  the  large  commercial  con- 
sumers to  afford  any  kind  of  protection.  Normally,  we  carry  deduc- 
tibles in  the  level  of  the  limits  that  are  available  there. 

Mr.  Florio.  Let  me  express  my  appreciation  to  you  for  your  par- 
ticipation and  thank  you  very  much. 

Mr.  Heydinger.  Thiajik  you. 

Mr.  Florio.  If  there  is  no  further  business  to  come  before  the 
committee,  the  committee  stands  adjourned. 

[Whereupon,  at  1:10  p.m.,  the  subcominittee  meeting  was  ad- 
journed, to  reconvene  at  the  call  of  the  Chair.] 

[The  following  letters  and  statement  were  submitted  for  the 
record:] 
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February  14,  1986 


NATIONAL  ASSOCIATION  ol 
CASUALTY  &  SURETY  AGENTS 

Govemmtnt  Miirj  OlfKr 
too f^nnivtvanii  Avfnue  SE 

WWwi^on.  DC  20003 
C202)  S*7'hb\b 


Tht  Honorabit  JaiMS  J.  Florio 
Cha I rman 

SubcoRVRittM  on  CoffimDrce.  Transportation 

and  Tour  i  sm 
U.  S.  House  of  Reprastntat ivas 
2322  Rayburn  Houst  Off  let  Buifding 
Washington,  O.C.  205f5 

Dear  Mr.  Florioi 


Tht  Netionaf  Association  of  Casualty  and  Surety  Agents  (NACSA), 
e  tradt  asscxriation  rtprasanting  iom%  300  of  tht  nation's  Itading 
conmtrcial  property/casualty  Insuranct  agtncits  and  broktrage  firms, 
shares  your   Inttrtst  in  tht  currtnt  marktt  probltms  confronting  the 
proptrty/casualty  insurance  industry.    Availability  and  af fordabi I  ity 
nu  of  busintss  Insurance  has  become  a  serious  concern,  natlonwde  It 

]  ^^^^  '*  certainly  an  issue  which  we  as  af  industry  cannot  ignore.  Rather. 

NACSA  beiie>res  we  MSt  face  our  problems  and  their  solutions  head  on. 

NACSA  views  this  market  crisis  from  many  different  angles.  It 
IS  conpltx  endeult  I -feceted.   As  tr>ere  is  no  one  cause,  there  wiM  be 
V  no  one  solution.    Some  solutions  will  be  found  In  the  short-term,  but 

u  the  major  solution  to  the  liability  insurance  problem  in  our  view  - 

tort  reform  -will  only  come  over  the  long-term  since  reforms  of  our 
civil  justice  system  heve  historicelly  teken  a  substential  emount 
of  t  ime  to  enect. 

NACSA.  as  you  know,  is  comitled  to  the  free  enterprise  System 
^'  to  state  reguletion  of  insurence.    We  want  in  piece  a  feir  and 

•qui table  insurance  system  which  can  operate  at  a  profit  for  the 
J  majority  of  consumers,  business  or  otherwise,  who  ere  m  need  of  the 

^  financial  protection  that  insurance  can  provide.    He  believe  thet  ^ur 

private  sector  system  has  over  the  years  served  our  nation  well,  but 
lately,  e  few  cfacka  in  its  foundation  heve  surfaced,  and  they  have 
weekened  Its  ebillty  to  provide  enough  capacity  to  meet  contuir>er  demand 
at  affordable  priceti. 

In  the  short-term,  state  reguletory  r<cformf.  coupled  with  the 
finenciel  recovery  of  many  insurers  end  their  reinsurers,  «i H  resolve 
men/  of  ':'ir  market  >>roblens.    However,  some  long^tall  and  long- latency 
fisease  tPitoeufM  w»  1 1  not  receive  relief  without  tort  reform. 

Interest  of  not  wanting  to  rapeet  comments  already  submitted 
to  your  Coemittee.  I  ^ould  like  to  close  by  attechiog  a  bullet  tuaaaary 

MraaimtOMciM        NACSA's  view  of  the  Insurance  problem,  the  outline  addresses  both 

Its  causes  and  its  solutions.    At  you  can  see,  what  we  are  dealing  with 

MiioHAiMiMwuM  Is  a  complicated  problent  consequently,  no  "xjuick  fix"  solutions  will 

ntoumn  result  In  a  cure. 

NACSA  would  appretinte  your  meking  this  letter  and  its  attachment 
a  par't  of  the  formal  h«ering  record  of  this  Committee.    We  would  1  ike 
to  continue  to  be  of  assistance  to  you  awJ  your  Comlttee  as  you  continue 
to  examine  this  Issue. 


ely  yours. 


Joecr  Albert  Oreux 
Executive  Director 
Government  Affeirs 
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Covernmenl  Allun  Olfice 
600  Pennsylvania  Avenue  SE 

Washmgion  0  C  20003 
(202)  547-6616 


UNDERSTANDING  THE  CURRENT  LIABILITY  INSURANCE  CRISIS  - 
ITS  ROOTS  AND  ITS  RESOLUTION 


joan  albert  orcux 
Executive  oirectcr 
oqverni^nt  affairs 


Summary  of  Some  of  the  Root  Causes  of  the  Current  LtabiHty  Insurance  Crisis 

-  A  ctvil  justtce  system  wh>ch  is  out  of  control,  creating  an  inability  to 
determine  actuarially  sound  pricing  or  to  reasonably  predict  loss 

-  Overall  operating  loss  in  the  Property/Casualty  (P/C)  industry  of  J5.8  bilhon 
in  1984  and  an  estimated  operating  loss  of  $5.5  billion  for  1985    (These  figures 
do  not  take  into  account  tax  refunds  or  capital  gams.    For  exanple,   in  1984. 
the  industry  had  n  noni  na  I  gam  of  a  $1.5  b  i  1 1  ion  profit  after  taxes,  equa  II  i  ng 
less  than  3%  return  on  equity.) 

-  The  last  five  years  of  P/C  Industry's  cash-flow  underwriting  practices 

-  Unexpected  retroactive  habilittes  created  mainly  by  federal  laws,   i  e  , 
CcRCLA.  RCRA,  thp  Motor  Carrier  Act  of  1980.  etc  ,   forcing  the  P/C  industry 
to  pay  claims  on  riSks  for  which  no  premiums  were  collected 

-  M^jor  losses  experienced  by  reinsurers  causing  drastic  reductions  in  reinsurance 
availability,  putting  further  strain  on  insurer  capacity 

-  Reduced  insurer  suiplus  due  to  unexpected  losses  in  investment  income  and  high 
awards  from  unexpected  losses 


Summary  of  Possible  Short-term  Solutions 

-  Cost-based  underwriting 

-  Short-term  restrictions  on  underwriting  of  most  business  Insurance  to  enable 
financially  troubled  »nsurers  to  recover  from  cash-flow  cycle  and  to  regain 
their  financial  strength  by  replenishing  their  reserves  and  surplus 

-  Market  Assistance  Programs  (MAPs)  for   liability  lines  other  than  those  considered 
to  be  uninsurable,   i  e.,  asbestos  abatement  contractors'   liability  and  pollution 

I labr I ity 

-  Use  of  NAIC  approved  cU.ms-made  versus  occurrence  forms  for  long-taii,  high 
risk  exposures  due  to  the  unresolved  problems  of  the  current  tort  system 

-  Enactment  at  the  state  level  of  reasonable  state  regulatic^s  for  mi d-term  cance  I- 
lations,  mid-terfr  prernidfr  hikes,  renewals,  prior  approval  of  rates,  and  blanket, 
uniform  withdrawals  from  full   lines  of  business,  i  e  .  day  care  centers,  municipal 
liability,  nurse  mid-wives,  etc. 


February,  1986 
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Sutnrnary  of  Possible  Lonq-terw  Solutions 
-    Reform  of  the  civil  justice  system,  i  e 

•  caps  on  non-economic  awards.   )  e  .  pa<n  and  suffering  awards  and 
punittve  damages 

•  limitations  on  "deep-pocket"  Irabilitr'  standards  such  as  strict,  and 
jOint  and  seve,'&l  liability 

•  -incentives  for  settlements  and  structured  awards 

•  parameters  ,ilaced  on  municipal   liability,   including  but  not 
I  tff<ited  to  a  r edef I n I ng  of  sovereign  immunity  standards 

»     Itr-itations  placed  on  attorneys'  contingency  fees 

•  clearer  I mes  established  between  actual  causation  and  respon- 
sibility resulting  from  a  need  to  get  a  handle  on  who  is  respon- 
sible for  long  latency  exposure  and  for  how  much 

•  enactment  of  a  federal  product  liabili+y  tort  reform  statute 


Summary  of  What  are  Not  Lonq-terwi  Solutions 

-  Forcing  insurer    participation  in  insurance  mechanisms  such  as  Joint  Under- 
writing Associations  (JUAs)  because  they  only  mask  the  problems  instead  of 
addressing  the  causes 

-  Establishing  assigned  risk  pools  for  they  agatr  only  mask  the  problems  b, 
dealing  with  the  immediate  availability  problems  but  do  not  address  the  cause 
nor  do  they  encourage  loss  prevention  by  insureds 

-  Over  regulation  of  insurers,  i.e.* 

•  mandating  rates  or  capping  premiums 

•  restrictive  reinsi  ranee  regulations 

•  making  insurers  operate  as  a  public  utility 

-  Repeal  of  the  McCarr an-Fer guson  Act,  the  insurance  industry's  federal  antitrust 
I  exemption 

-  Federal  Regulation  of   insurer  marketing  practices  and  raiemaking 


For  further  information  contact  Joan  Albert  Oreux,  Executive  Director,  Government 
Affairs 

February,  1986 
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COPPUS 


ENGINEERING  CORPORATION 


P  O    SOX  497     WORCESTER   MAO161S  USA     TEL   617  /  7S6  6391     TELElX  920424 


DONALD  £  HARE,  ppokxw 


January  3,  1986 


CoTiRresSTTian  Joseph  D.  Early 

34  Merhanic  Street- 

Worcester,  na««5achusttt!:  01608 

Dear  Joe: 

AT  though  I  believe  we  are  one  of  the  larper  corporate  constituents  an 
vour  Hi<;trict  an(^  regrettabl}'  one  of  a  dwindling  number  of  old  line  "<;iTtoke- 
^tack  IndustT-v"  hard  Rood^  nanuf acturer<; ,  I  thinV  vou  will  agree  it  ip  onlv 
In  very  rare  instance*:  wp  <:e*-k  your  fl«:<;l*'tance  or  conjinunicate  on  key  l<;sue^ 
—  perhaps  to  our  n'urual  detriment.     HonefuTIv  tbp  restraint  we  have 
exercised  m  the  pfl<:t  will  lend  greater  credence  to  our  pleac  and  make  our 
Present  call  for  help  better  heard. 

At  the  moment,  we  have  a  huge  Problem  faring  u«:  and  our  Peers*  both 
large  and  small.    To  give  it  a  relative  ranking,  if  a  typical  problem  on 
which  we  might  seek  assistance  was  graded  on  a  srale  from  I  ro  10,  it 
Probably  would  deserve  a  2  or  3  rating;  the  issue  -  or  crl«:ls  -  at  hand 
deserves  a  9  or  10!     Her*  we  are  referring  to  the  problem  of  costs  and 
availability  of  liability  Insurance  coverage. 

Although  vou  night  quickly  react  with  a  "whv  concern  me  about 
insurance  and  claim  issues'"  as  being  not  in  the  national  legislative 
Province,  the  crisis  and  the  l»npact  on  CoPPus  and  vlrtuaHy  every  other 
manufacturer  in  vonr  distrirt  is  bo  mt numental   that  It  is  unquestionably  a 
national   issue.    Why?    Because  it  translates  into  jobc?,  into  Profits  (tax 
revenues),  and  into  investment  level «;  (future  tax  revenue*:').     For  Coppus, 
this  year  the  increased  co«:t  of  product  liability  insuranre  coverage  Is 
going  to  mean  we  can  employ  10  to  12  fewer  employees.     Kot  in  order  to 
increase  our  profits,  nor  because  our  «:ales  are  declining  (thev're  not), 
but  in  order  to  stay  even  while  our  nronuct  liability  insurance  costs 
skyrocket ! 

Based  on  present  estimates  (we  rjn't  even  obtain  firm  quotes  yet),  our 
Premiu">  for  oxir  in«:orance  year  fron  February  J,   lQft6  to  Januflry  31,  1987 
will   (for  less  coverage  and  with  a  higher  decjctihie)  rise  from  $102,000 
in  l^feA  ro  S217,000  in  1985  to  an  estimated  5:700,000  In  1^86. 
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So  that  w*  don't  Rive  votj  an  Inaccurate  snap«:hot  of  the  situation, 
hare  is  a  tahle  of  our  covaraRe  and  orenlunis 

Coverage  Prewiuin 

1*82  $15,500,000  $  69,000 

1*F3  515.500.000  «  55,000 

i"?^  $20,500,000  $1C?,000 

l^'SS  520.500.000  $217,000 

^^^f>  $21,000,000  $"OC.OOC  (e^t.) 

An  ohvlou.:  que«:tion  at  thi  «:  point   i«5  what  ha«:  been  the  nature  of  our 
claim.:  hi'storv''  think  it  ha":  been  verv  Rood       Adn.lttedU,  CoDOu.;' 

carriers  have  Incurred  coFts  and  h«d  to  defend  claims  and  inake  settlements. 
In  fact,  CoDD'JS  hiis  had  nine  clair>s  since  1968  demandinR  a  total  of 
117,874,0000.    Five  of  these  claims  have  heen  settled  for  a  total  of 
J21o,000  and  four  reoain  oPen      V»  thlnV  we  have  strong  defenses  related  to 
the  four  remalninp. 

You  miRht  also  ask.  are  we  "buvinft  rleht".     Ve  are  huvinR  coverage 
throuRh  the  largest   insurance  brokerape  firm  in  the  world,  who  ve  feel  has 
done  an  exemclarv  1oh  ir  Placing  our  account  with  suitable  carriers.  Ve 
don't  helieve  real  oDDortunlty  uresentlv  i«  avallahle  to  us  at 
substantially  lower  costs  from  auDroDriate  carriers. 

To  provlrt*  you  and  vour  staff  some  hackgrourd  on  the  issues,  I  hav» 
also  erclosed  some  material   received  currently  from  Associated  Industries 
of  Ma«sachiisett8  and  the  SatJonal  Electrical  ^'anufacturers  Assncjation  (our 
national  trade  association). 

What  do  1  think  vou  can  do'' 

First.  I  think  national   leeislation  Hmitlifi  the  time  for  flMnR  a 
claim  after  the  manufacture   for  first   sale)  of  the  alleRrdlv  defective  Itep- 
or  the  provision  of  defective  sen'lces  or   rhe  taklne  of  artlon  alleRedly 
causing  hann  ^ust  he  Instituted.     A  reasonahle  time  frame  would  he  two  to 
three  years  or,  at  a  maxinum,   five  years.     Kor  over  50  years  as  the  courts 
hav^  allowed  In  at  least  one  case. 

Second,  I  think  legislation  should  prohibit  damage  claims  related  to 
equipment  altered  without  the  manufacturers'  authorization  and/or  used  In 
violation  of  manufacturers'  varnlnEs  or  irstruction*  provided  at  the  tine 
of  sale. 

Third,   I  think  lepislation  should  limit  the  fees  collectlhle  h\ 
attorneys  in  damaRe  cases  fo  some  reasonable  percentage  and  to  prohlhlt 
contingency  fees.     The  Vail   Street  Journal   '.ported  tl.e  other  day  thar  the 
legal   fees  In  the  Johns-Many 1 1  3 e  ashesros  cases  were  estimated  to  he  S] 
hm_lon'     This  is  ohv'JouslV  SI  hllllon  not  RoitiR  to  the  agerle-ed,  never 
irind   the  IorIc  that  says  thflt  ve   should  penalize  someone  for  his  arts  whlrh 
later,  and  onlv  later,  are  derermined  ro  he  damaging. 

Fourth,  we  helieve  a  realistic  rut  finite  leRi^tlated  cap  limiting  the 
aiwunt  PBTable  ^  i  hoth  death  cases  nd  for  "pain  and  suffering"  has  become 
a  necessltv. 

There  is  no  question  in  my  mirr  tnat  a  large  part  of  the  problem 
emanates  from  a  general  Public  attitude  currently  supported  by  our  iudlcial 
system  that  permits  the  flllnc  of  huge  claims,   the  processing  of  them  at 
tremendous  effort  and  expense  and  the  levving  of  monumental  iudpnents  —  in 
many  cases  against  those  mdrglnally  responsible  (If  at  all)  on  a  "they  can 
afford  to  pa\*'  basis      The  cruel   tr,  *h  is  the  sltuarion  has  potte^^  out  of 
^-•id  and  we  all  are  going  to  pay  too  much  one  cav  or  another  IJlrimatelv, 
the  » '<  rection  must  come  from  a  rhange  in  public  attitudes  hut,  jn  the 
meantime,  we  desperately  need  some  Ijmirs  on  the  system      This  Is  where  vou 
and  Nour  colleagues  .^an  help 

SinrereW, 
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February  20,  a986 


Mr.  Paul  Joffe,  Esq. 
Legislative  Counsel 
Subcoanittee  on  Connnerce, 

Transportation  and  Tourism 
151  Rouse  Office  Building 
Annex  #2 

Washington,  D.C.  20515 
Dear  Mr.  Joffei 


I  am  writing  and  submitting  comments  on  behalf  of  the 
coalition  of  Automotive  Associations  (CAA) ,  to  be  included  as 
part  of  the  record  of  the  hearing  held  by  this  Committee  on 

concerning  the  cost  and  availability  of 
liability  insurance.    CA/.  is  a  trade  association  coirorised  of 
over  2,100  small  businesses  which  manufacture  and  distribute 
afternarket  parts  and  accessories  for  motor  vehicles. 

A  ^®t.*"  "ndisputable  fact  that  there  is  a  current  problem 

in  the  marketplace  in  finding  affordable  liability  insurance  - 
if  such  insurance  still  exists.    The  problem  has  quickly  evolved 
into  a  crisis  which  is  affecting  numerous  industries  and 

Unfortunately,  small  businesses  seem  to  have  been 
hit  the  hardest.    Over  the  past  two  years,  many  of  our  members 
have  found  that  product  liability  insurance,  at  any  price,  was 
wholly  unavailable  to  them  and  they  have  been  forced  to  continue 
in  business  without  the  insurance  protection  which  is  essential 
to  provide  for  the  reasonable  recovery  of  legitimate  consumer 
Claims,    still  more  of  our  members  have  found  that  the  levels  of 
insurance  available  to  them  have  decreased  from  SIO  million,  to 
Fvp„  Ji;.''";;  mllHon,  and  now,  $300,000  in  aggregate  claims. 

Even  though  insurance  is  available  to  them,  the  levels  are  such 
as  to  render  the  insurance  essentially  meaningless.    For  those 
wno  are  offered  coverage  in  amounts  approaching  $300,000,  the 
premiums  have  increased  to  $25,000  to  $50,000  per  year  where  they 
had  been  previously  averaging  $2,000  to  $5,000  per  year  for 
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$5  million  in  product  liability  coverage.    The  remaining  few  of 
our  members  who  have  been  successful  in  retaining  reasonable 
limits  of  liability  coverage  have  experienced  increases  in 
premiums  of  300  to  1,000  percent. 

It  appears  that  there  are  several  factors  which  have 
contributed  to  the  current  situation,  such  as  the  descent  from 
high  interest  rates  of  recent  years,  the  withdrawal  of  national 
re-insurance  groups  outside  of  the  United  States,  and  the  general 
litigious  character  of  American  society.    While  it  is  not 
precisely  clee."  how  to  remedy  the  situation,  it  is  obvious  that 
something  has  to  be  done.    The  impact  on  the  business  community 
has  been  devastating.    Companies  have  been  driven  out  of 
business,  prices  of  consumer  products  have  sharply  increased  and 
injured  consumers  with  legitimate  claims  are  frequently  finding 
that  those  who  might  be  liable  have  no  capability  of  compensating 
them  for  their  losses  due  to  their  limited  assets  and  lack  of 
insurance  coverage. 

A  part  of  the  solution  for  dealing  with  this  exploding 
crisis  is  to  provide  a  tort  liability  system  which  has  more 
predictability  and  certainty  than  what  currently  exists. 
Historically,  obtaining  liability  insurance  was  a  relatively 
simple  task  since  liability  claims  could  be  accurately  projected 
based  on  past  experience,  which  provided  a  predictable  basis  upon 
which  to  establish  premiums.    This  was  capable  of  being  done 
because  it  was  known  that  the  standard  for  liability  would  be 
based  on  negligence.    Although  negligence  was  defined  by  state 
law,  and  there  obviously  were  some  d.'Irerences  among  the  various 
state  laws,  the  rules  for  defining  what  would  constitute 
negligence  and  the  consequences  of  that  negligence  were 
reasonably  ascertainable  in  a  given  state.    Within  the  last 
couple  of  decades,  however,  there  have  been  creative  new  theories 
under  which  compensation  has  been  awarded  to  injured  plaintiffs. 
Courts  today  appear  to  be  placing  more  emphasis  on  the  relative 
ability  of  plaintiff  and  defendant  to  absorb  the  consequences  of 
defendant's  activity  than  on  the  defendant's  culpability.  This 
is  apparent  with  the  increased  use  of  the  doctrine  of  strict 
liability.    This  evolution  of  the  tort  system  was  accompanied  by 
a  dramatic  increase  in  litigation,  including  large  awards  for 
punitive  damages  and  for  non-economic  losses.    CAA  strongly 
supports  the  action  taken  by  the  members  of  the  Senate  Committee 
on  Commerce,  Science  and  Transportation  in  the  area  of  product 
liability  reform.    Their  proposed  uniform  federal  product 
liability  law  will  hopefully  restore  the  predictability  and 
certainty  of  tort  liability  to  allow  small  business  to  once  again 
obtain  affordable  and  adequate  Insurance  coverage.    We  request 
that  members  of  this  Committee  support  similar  legislation  which 
may  be  proposed  in  the  House. 

We  cpplaud  this  Committee  for  addressing  the  problem  of  the 
cost  and  availability  of  liability  insurance  and  request  that  the 
members  take  iction  to  effectively  remedy  the  situation.  We 
appreciate  having  the  opportunity  to  comment  and  look  forward  to 
x''ommittee  action  addressing  the  serious  problem  which  has  arisen 
iu  the  insurance  market  and  detrimentally  effected  the  entire 
business  community. 


Sincerely, 


JO^N  RUSSELL  DEANE  III 
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STATEMENT  BY 


WILLIAM  M.  QUINN 


AMERICAN  SUPPLY  ASSOCIATION 


Mr.  Chairman:    My  name  is  William  M.  Quinn  of  Memphis.  Tennessee.    I  an 
President  of  Gentjral  Pipe  and  Supply  Company  and  Chairman  of  the  Government 
Affairs  Council  of  the  American  Supply  Association.    ASA  is  the  national 
trade  organization  for  the  plumbing-heating-cooling-piping  industry,  most 
of  which  are  small,  family-run  businesses. 

As  a  plumbing-heating-cooling-piping  wholesaler  and  officer  in  iny 
national  association,  I  have  had  considerable  discussion  with  business 
associates  and  fellow  wholesalers  on  the  alarming  increases  In  insurance 
premiums  and  reductions  in  insurance  coverage  that  have  occurred  nation- 
wide.   We  can  provide  a  vast  body  of  anecdotal  information  on  businesses 
that  have  experienced  huge  increases  in  liability  insurance  premiums,  that 
have  been  denied  coverage  or  face  termination  of  their  policies,  that  have 
been  forced  to  self-Insure  and  thereby  jeopardize  assets  that  have  been 
accumulated  over  several  family  generations,  or  that  will  simply  go-out-of- 
business  rather  than  face  continued  risk  or  depletion  of  their  businesses. 
We  are  confident  that  the  committee  will  receive  these  kind  of  examples 
from  the  witnesses  called  before  you  today,  not  only  from  ny  own  state  of 
Tennessee  but  from  throughout  the  nation.    Stories  of  the  calamity  in 
Insurance  protection  abound  and  plainly  illustrate  the  crisis  facing  small 
businesses  today. 

For  its  part,  ASA  has  attempted  to  gather  data  from  throughout  Us  mem- 
bership and  quantify  those  results  in  a  manageable  form.    Our  results  come 
from  over  two  hundred  wholesale  businesses  located  throughout  the  50 
states.    The  response  from  our  members  confirms  what  we  have  heard  Indivi- 
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dually  and  duplicates  the  experience  of  many  other  hard-pressed  Industries, 
The  results  can  be  summarized  as  follows:    a  large  majority  of  ASA  men<)ers 
Indicated  that  they  were  experiencing  substantial  increases  In  premiums  In 

Commercial  auto  and  truck  Insurance  86,3X 

Property  and  casualty  Insurance  78, 8X 

Product  liability  Insurance  76, 9X 


Further,  for  officers  and  directors  liability  Insurance  (which  on(y  applied 
to  40X  of  the  responding  companies,  due  to  the  nature  and  size  of  our 
businesses),  61, 5X  of  our  respondents  experienced  increases.    The  median 
Increase  In  premiums  for  all  types  of  coverage  was  SOX, 

In  recent  years,  we  have  taken  a  particularly  close  look  at  product 
liability  coverage,  a  problem  which  Is  Illustrative  of  trends  throughout 
the  Insurance  Industry,    As  wholesalers,  we  are  product  sellers  rather  than 
manufacturers.    In  most  Instances,  we  function  as  a  distributer.  In  the 
truest  sense  of  the  word.    He  have  little  to  do  with  the  product  beyond 
transportation,  storage  and  sale.    Only  under  unusual  circumstances  do  we 
become  involved  In  any  transformation  or  asseinblage  of  a  product  during  the 
period  that  It  is  In  our  control.    Yet  we  are  being  sued,  and  less  fre- 
quently held  financially' accountablr,  for  harm  that  has  resulted  from  the 
use  of  that  product.    This  we  attribute  to  our  legal  system,  which  employs 
a  Robin  Hood  mentality  to  compensating  victims.   The  logical  progression 
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and  application  of  product  liability  to  our  Industry  was  recently  note^  by 
John  McDonald  of  the  Brock-McVey  Company  of  Lou1svine»  ASA's  former 
President  and  Chairman  of  the  Board.    McDonald  notes  Insurance  Industry 
statistics  that  most  accidents  occur  In  close  proximity  of  the  home.  Of 
these»  the  vast  majority  of  Injuries  occur  In  the  bathroom,  where.  In  turn, 
a  vast  majority  occur  In  the  shower  or  tub.    In  this  Illustration,  McDonald 
Is  being  somewhat  facetious,  but  only  to  a  point  and  his  conclusion  has  an 
Increasingly  ominous  ring  to  our  members.    In  a  no-fault  legal  environment 
where  plaintiffs  and  juries  look  to  the  ava^ablllty  of  funds  for  a 
judgment  —  the  so-called  "deep  pocket"  —  pluptlnq-hea ting-cool Ing-plping 
wholesalers  can  expect  Increased  exposure  and  a  continuing  upward  solral  to 
premiums.    Manufacturers,  wholesalers  and  contractors  know  that.  Irrespec- 
tive of  provision  for  safety  devices,  a  danger  that  has  been  known  to  imn 
for  centuries  —  getting  In  and  out  of  the  tub  —  can  become  the  legal 
cause  of  action  that  drives  our  members  out  of  business  In  the  1980s. 

In  our  survey,  plufflblng-heatlng-coollng-plping  wholesalers  first  point 
to  the  symptons  —  higher  premiums  —  but  time  after  time  mention  the  root 
cause  of  the  problem  to  be  the  legal  system.    It  Is  this  problem  that  we 
seek  to  address:    reform  of  the  tort  system.    We  well  understand  that  there 
are  elements  of  this  task  tnat  appropriately  should  be  assujned  at  the 
state-level.    However,  this  Is  a  national  problem  that  spans  states*  boun- 
daries and  permeates  all  of  Interstate  commerce.    It  Is  a  national  sroll 
business  Issue,  a  commerce  Issue,  a  judicial  Issue  and  an  economic  Issue. 
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He  urge  your  committee  to  move  past  the  symptons  of  this  crisis  —  which  we 
join  other  national  organizations  In  reaffirming  as  exactly  that,  a  crisis 
—  and  take  a  comprehensive  look  at  how  Congress  can  appropriately  reform 
the  tort  system.    He  will  have  specific  recommendations  as  you  move  ahead 
with  your  deliberations  and  look  forward  to  working  with  you  towards  a 


Our  survey  results  follow  and,  with  the  permission  of  the  Committee, 
are  Incorporated  In  our  testimony. 


solution. 
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I*   Has  your  comptfiy  experienced  substantial  prealua  Increases  with  your 
llablll^  Insurance  coverage? 

a.  conmerclal  auto  and  truck  HaMlfty: 

yes  66.3lg    no  13.7^ 
%  Increase  ^0% 

b.  officers  and  directors  liability: 

yes23. 3^1013. 6!gdoes  not  apply6o.7^ 
t  Increase  30% 

c.  property  and  casualty: 

yes  76.83t    no  20.1^ 
t  Increase  50% 

d.  pollution  liability: 

yei  1,1%  no  6.6g  does  not  apply  92.1% 
t  Increase   

e.  product  liability: 

yes  76. 9^  no  23,1% 
%  Increase  30% 

f.  other:  

2.  Do  you  consider  product  Habl  Ity  to  be  a  problen  for  your  compaf^y? 

yes  33*1%  no  ^^.3^ 

If  yes,  how  serious  Is  the  problea? 

extremely  21. B%  very  26,7^  somewhat  ^3.3% 
Why?  

3.  What  are  your  present  liability  Insurance  Units?  $  2>000,000  (median) 
Additional  coMnents:  '  


Please  Return  To:  Xnerlcan  Supply  Association 

Government  Affairs  Office 
1919  Pennsylvania  Avenue.  Suite  300 
Mash1ngton»  D.C.  20006 
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2.   Do  you  consider  product  lfabflft;y  to  be  a  problem  for  your  company? 
Hhy? 

*  CUfms  on  the  Increase 

*  Court  Judgments  must  be  capped  -  attorney's  fees  must  not  be 
contingent  on  Judgement 

*  We  have  very  little  control /we  should  have  more. 

*  Being  a  division  of  a  Fortune  500  Company,  we  are  considered 
having  deep  pockets.   Many  suppliers  do  not  have  adequate 
coverage. 

*  We  have  been  named  In  suits  for  things  we  have  no  control 
over. 

*  It's  passed  on  to  manufacturers  -  but  our  Insurance  cancels. 
Potential  financial  HablH^. 

*  High  premiums;  thin  to  non-existent  product  markets;  unpre- 
dictable legal  environment. 

*  We  get  sued  along  with  the  contractor  who  Installed  job  and 
the  manufacturer.   This  Is  happening  ^very time  a  modest 
amount  of  damage  Is  done  by  a  poor  Installation  In  the  field. 
Attorneys  are  having  a  field  day! 

*  As  a  packager  of  valves  and  activators,  we  are  caught 
"In-between"  the  two  principal  manufacturers.    Due  to  rising 
costs,  we  were  forced  to  reduce  coverage  by  Vz  this  1986; 
I.e.,  from  $3  million  to  $1.5  million 

*  Never  sure  of  some  potential  uncovered  liability 

*  We  are  named  In  lawsuits  caused  by  our  vendor's  goods. 

*  We  sell  products  that  can  be  dangerous  If  misused  or 
mishandled. 

*  We  do  not  Install  but  In  a  lawsuit  we  would  probably  be  sued. 

*  Even  though  products  are  delivered  In  manufacturers  cartons, 
any  legal  action  Includes  distributor  and  therefore  we  Must 
defend  ourselves. 

-  *      Underwriting  Is  disregarded  and  company  raised  premium  Just 
to  raise  the  premium. 
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Mever  know  what  the  court  will  allow. 

Unfounded  lawsuits. 

Lawytrs 

Do  not  believe  we  should  have  to  take  It.  He  only  s'^rve  as 
distributors. 

Defense  costs. 

Too  high,  for  a  wholesaler  Is  only  the  nlddlemn. 

Ability  to  tender  a  winufacturer  for  defense. 

Possibly  could  find  ourselves  not  being  able  to  Insure  for 
the  catastrophe  and  have  our  business  lost  through  a.  suit, 

litigation  and  docunentatlon  consune  vast  anounts  of  tine  * 
heavy  research  Usk. 

All  these  lawsuln  and  very  costly  settlements  and  legal 
fees. 

We  are  caught  in  the  Middle  and  our  executive  exposure  keeps 
prenluns  high. 

Present  philosophy  In  court s/Ii«)ort  Products 

With  the  size  of  the  current  awards  -  one  suit  which  pre- 
viously was  ninor  could  bankrupt  us. 

We  are  small  and  a  large  award  could  wipe  us  out. 

The  problem  Is  simply  the  cost.  We  do  not  feel  we  have  very 
much  exposure  but  cannot  afford  to  be  without  It. 

When  a  suit  U  filed,  all  are  Included,  liable  or  not. 

Because  we  have  not  experienced  any  serious  product  liability 
claims. 

Public  awareness  Increases  risk.  Problem  not  extreme  because 
we  represent  quality  manufacturers. 
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Addltfonal  Comments: 

We  secured  subsUntlil  premium  savings  In  1985  by  getting 
bids  on  our  coverige.    However,  we  do  expect  substantlil  pre- 
mium Increases  In  1986,  even  though  we  have  filed  no  claims 
In  1985. 

Product  liability  suits  have  become  the  legal  "out*  for  the 
careless  -  Inept  -  Ignorant  and  greedy"  product  abuser. 

Could  be  one  of  ASA's  greatest  accomplishments  If  It  could  be 
Instrumental  In  contributing  to  some  control  over  this  veiy 
serious  Insurance  problsm. 

Our  extended  use  of  printed  disclaimers,  on  our  Invoices  on 
warranties  and  HablM^.  have  greatly  reduced  our  Insurance 
problems.    (At  least  according  to  our  Insurance  Company). 

Vehicular  Insurance  Is  almost  unaffordable  to  a  small  comoany 
with  15  or  so  unlU. 

Insurance  co«^**  are  becoming  too  expensive  to  be  practical. 

Taking  competitive  bids  has  kept  our  Insurance  costs  pret^ 
much  „..aer  control. 

ToUlly  agree  that  governmenUl  action  Is  a  must  as  these 
costs  make  U.S.  companies  toUlly  uncompetitive  and  seriously 
jeopardize  proflUblll^  and  corporate  exIsUnce. 

All  American  manufacturers  have  product  liability  policies 
which  relieves  our  responsibilities. 

All  Insurance  costs  going  upl  This  time  of  year  when  policy 
becomes  due  is  a  bad  time  to  have  a  survey  -  increase  yet 
unknown  and  what  to  do  about  that  anyw^  -  insurance  is  prac- 
tically uncontrollable!   SwiUhing  carriers  is  about  impossible 
especially  at  this  time  of  carriers  refusing  to  cover/quote, 
etc. 

We  have  noted  substantial  redefinition  of  limits  and  ex:lu- 
slons.    Premium  pay  schedule  has  been  accelerated. 

We  expect  some  problems  in  cost  and  coverage  with  insurance. 
Presently  we  do  not  have  a  problem  because  we  are  on  a  3-year 
package  policy  and  it  is  not  up  for  renewal  until  Spring 
1987.   This  product  liability  issue  is  getting  way  out  of 

hand.    Something  must  be  done         We  had  one  case  in  1985 

and  it  was  settled  out  of  court  for  a  small  amount  (should  be 
nothing)  but  the  legal  fees  and  all  the  lawyers  involved  wei^ 
terrible. 
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Being  wholesale  and  distributor,  it  comes  up  rarely  -  hard  to 
show  negligence  on  our  part. 

1986  coverages  will  be  adjusted  to  economic  considerations 
Including  self-insurance. 

We  havfc  one  suit  (truck  accident)  pending  now  asking  $16 
minion  that  we  feel  a  few  years  ago  would  have  been  settled 
for  under  $25,000,    This  case  will  bankrupt  one  branch  if  not 
settled  under  $3  alllion. 

Rates  should  be  controlled  by  legislation. 

Additional  insurance  was  too  expensive,  plus  our  insurance  is 
scheduled  to  go  up  again  in  1986  by  40S. 

Congress  needs  to  set  a  limit  on  the  amount  of  awards  by 
juries.    Awards  of  k.1111ons  of  dollars  are  very  unreasonable. 

We  had  to  reduce  our  umbrella  limits  because  of  cost 
increases. 

It  1$  Imperative  that  we  have  legislation  to  base  ceilings  on 
claims  and  related  costs  -  legal,  medical  -  to  bring  down  the 
loot  loss  incurred  by  the  insurance  Industry. 

These  is  /»  logic  that  we  responsible  for  products  which  we 
do  not  change  or  alter. 

No  product  liability  insurance  on  imported  products. 

Anything  that  can  be  done  to  bring  the  costs  back  in  line 
with  reali^  will  be  appreciated.   This  situation  may  not  get 
worse  next  year  but,  I  have  been  told,  it  won't  get  any 
better. 

After  paying  premiums,  you  have  to  have  your  attorney  argue 
with  the  insurance  company's  attorney  to  make  them 
acknowledge  the  incident  is  in  fact  covered,  and  they  have 
exposure.    After  settlement  of  damages  (in  our  case)  they 
shared,  rather  than  paid,  the  damages.    Additionally,  you 
find  yourself  in  an  adversarial  position  with  your  aanufac- 
turer's  insurance  attorneys, 

I  feel  there  are  two  problems,  first  there  are  too  many 
lawyers  and  contingency  fees  should  not  be  allowed. 

We  are  concerned  about  the  'claims  made  form"  recently 
adopted  in  Ohio  on  general  liability  insurance.    Also  the 
inclusion  of  legal  fees  as  a  part  of  the  policy's  claim 
limit. 
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In  the  last  2  years,  our  Insurance  claims  have  Increased 

^'S-H*!!.^"*  ipproximately  $20,000  premiums  In 
1984  to  $40,000  premiums  for  the  upcoming  1986  year.  It  Is 
getting  ridiculous. 

Auto  HablH^  up  largely  due  to  new  and  additional  vehicles 
-  casualty  and  product  liability  up  primarily  due  to  the  pre- 
sent tight  market  and  not  due  to  loss  experience. 

Increase  %  based  on  most  recent  Insurance  renewal  only. 
Liability  Increase  U  despite  no  loss  experienced  by 
Insurance  company. 

Will  probably  have  difficulty  purchasing  adequate  excess 
coverage  this  year,    will  definitely  pay  Increasingly  exor- 
bitant premiums. 

Our  Increase  Is  far  less  than  the  Industry,  because  of  care- 
ful shopping  for  Insurance  and  the  expert  guidance  of  an 
Independent  Insurance  counselor.    I  am  well  aware  of  others 
who  have  seen  Increases  over  lOOf. 

Our  Insurance  cost  In  1986  will  decrease  significantly 
because  we  have  Uken  the  business  from  our  local  agent  and 
given  It  to  the  captive  agency  for  our  hardware  .uppller 
(True  Value). 

We  have  an  umbrella  coverage  for  any  additional  liability 
beyond  our  coverage  limit. 

Premium  for  toUl  'package'-buslness  owner's  policy  Increased 
62.11.    In  other  words,  product  and  property/casualty  liabi- 
lity were  Included  In  total  Increase,  and  therefore  didn't 
Increase  any  more  than  fire,  external  coverage,  burglary. 


LIABILITY  INSURANCE  AVAILABILITY 


WEDNESDAY,  MARCH  19,  1986 

House  of  Representatives, 
Committee  on  Energy  and  C!ommerce, 

SuBCOBAMnrSE  ON  C!0MBIERCE, 

Transportation,  and  Tourism, 

Washington,  DC. 


The  subcommittee  met,  pursuant  to  notice,  at  9:40  a.m.,  in  room 
2123,  Raybum  House  Office  Building,  Hon.  James  J.  Florio  (chair- 
man) presiding. 

Mr.  Florio.  The  subcommittee  will  kindly  come  to  order. 

Let  me  welcome  all  to  this  hearing,  which  is  part  of  a  series  of 
hearings  we  have  been  conducting  over  the  last  number  of  months 
dealing  with  the  insurance  crises.  When  we  say  ''the  insurance 
crisis,'^  really  there  is  more  than  one  crisis  that  we're  dealing  with. 
In  the  hearings  before  this  subcommittee,  we  have  heard  testimony 
about  tihe  crisis  in  the  courts.  We  have  heard  testimony  about  the 
crisis  in  insurance  regulation  and,  of  course,  the  economic  crisis 
that  is  occurring  as  a  result  of  the  unafTordability  and  the  unavail- 
ability of  insurance. 

Another  facet  of  the  problem  is  the  crisis  in  risk  abatement.  In 
the  early  1980's,  the  prevailing  view  in  this  community  in  Wash- 
ington was  to  downplay  the  importance  of  health,  safety,  and  envi- 
ronmental protection  for  the  public.  I  think  the  story  is  fairly 
wellknown.  Standards  have  been  weakened  and  enforcement  has 
not  been  what  some  of  us  think  it  should  be. 

Some  who  took  this  approach  thought  they  were  doing  the  busi- 
ness comipunity  a  favor,  but  those  who  were  supposed  to  benefit 
from  itnB  development,  I  think,  today  would  have  some  questions 
as  to  whether  they  have  benefited.  lAjured  \ictiin8  that  public  au- 
thorities were  supposed  to  protect  are  findiiig  their  way  into  the 
courts,  and  the  insurance  industry  is  reeling  Irom  the  consequences 
of  widening  ripples  of  risk  and  exposure. 

This  morning  we're  going  to  hear  from  a  number  of  witnesses  re- 
garding areas  in  which  the  need  for  improved  risk  abatement  is 
particularly  acute.  The  trucking  industry  is  a  very  good  example. 
Truck  safety  is  an  ideal  example. 

An  article  in  the  current  issue  of  the  Journal  of  .American  Insur- 
ance, the  majgazine  of  the  Alliance  of  American  Insurers,  tells  the 
entire  story.  The  article  says  that  "with  truck  deregulation  and  the 
influx  of  new  truckers,  operators  cut  back  on  repairs  and  mainte- 
nance and  disregard  speed  limits,  safety  laws,  and  rules  on  the 
hours  that  they  could  drive  in  any  one  day."  At  the  same  time. 
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there  was  an  abandonment  of  adequate  enforcement  of  safety  laws 
by  the  Federal  Government. 

The  result,  an  18-percent  jump  in  truck  accidents  in  1983-84. 
When  a  spot  check  was  done  m  my  own  State  last  summer,  ?o  per- 
cent of  the  large  trucks  inspected  were  ordered  out  of  service,  and 
in  New  York  the  figure  was  50  percent. 

The  insurance  article  suggests  that  the  problem  may  be  even 
worse,  but  we  are  unsure  because  of  what  the  journal  calls  a  woe- 
fuUv  understaffed  Federal  Safety  Bureau. 

The  U.S.  General  Accounting  Office  has  said  that  understaffing 
and  underfunding  have  caused  DOT  to  shortchange  truck  safety  by 
failing  to  fine  unsafe  truck  companies.  Reportedly,  DOT's  soK^lled 
surprise  inspections  are  announced  in  advance,  resulting  in  mas- 
sive avoidance  by  truckers  warned  almost  immediately  via  the  CB 
radio  net. 

The  weakness  of  the  Federal  r^^ulation  of  transport  of  hazardous 
materials  that  this  committee  has  direct  jurisdiction  over  has  cre- 
ated extremelv  important  concerns  with  States  and  even  cities  at- 
tempting to  fill  the  void,  but  also  creating  thereby  a  maze  of  differ- 
ing and  confusing  regulations. 

With  this  record,  it's  no  wonder  that  the  insurance  journal  draws 
a  direct  connection  between  deregulation  of  safety  requirements 
and  pressure  on  the  insurance  system.  One  can  go  down  the  list  of 
troubled  lines  of  insurance  and  observe  situations  that  are  all  too 
familiar  and  t  o  similar  to  the  trucking  experience. 

Fortunately,  groups  such  as  the  American  Trucking  Association 
that  is  represented  here  today  and  many  in  the  insurance  industry 
recognize  the  problem  and  are  calling  upon  the  Government  to  re- 
verse the  costs  of  the  last  few  years  and  put  a  stop  to  the  abandon- 
ment of  health  and  safety  regulation  enforcement. 

Many  other  observers  are  also  calling  upon  industry  to  give  re- 
newed emphasis  to  risk  management  itself. 

It  is  obvious  that  there  is  no  quick  fix  to  deal  with  many  of  these 
problems  that  we  have  identified  in  the  insurance  industry.  In  sub- 
sequent hearings  on  insurance,  this  conmiittee  will  consider  vari- 
ous proposals  to  deal  with  various  facets  of  the  problem.  For  exam- 
ple, m  April  we  will  hold  a  hearing  that  will  consider  alternatives 
to  traditional  insurance,  including  bills  to  facilitete  self-insurance 
groups  by  expanding  the  applicabuity  of  the  Itisk  Retention  Act. 

As  we  proceed  with  these  deliberations,  however,  we  must  be 
carefiil  to  keep  in  mind  that  the  magnitude  of  the  insurance  crisis 
is  one  that  is  great,  and  we  have  to  avoid  the  assumption  that  by 
addressing  any  one  particular  facet  of  the  crisis,  we  will  solve  the 
other  aspects  of  the  problem. 

I  am  grateful  to  tfxe  participants  that  we  have  here  who  will  be 
testi^ing  todav,  and  at  this  point  I  would  like  to  yield  to  the  gen- 
tleman from  iMew  York,  Mr.  Lent. 

Mr.  Lent.  Thank  you,  Mr.  Chairman. 

The  testimony  at  the  series  of  continuing  hearings  that  we  are 
havii^  on  the  unavailability  and  unaffordcdbility  ofliability  insur- 
arce  has  shown  that  the  causes  of  these  problems  are  multiple,  in- 
cluding overly  competitive  pricing  of  premiums  by  the  insurance 
industry,  joint  and  several  liabihty,  and  high  damage  awards  to 
name  a  few. 
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Solutions  to  these  problems  are  being  discussed  at  various  levels. 
On  Monday^  an  administration  working  group  presented  to  the 
President  recommendations  for  dealing  with  the  problems  facing 
the  liability  insurance  market.  In  addition,  many  proposals  have 
been  suggested  by  the  witnesses  who  have  testified  before  this  sub- 
committee. 

The  one  thing  that  everyone  seems  to  agree  on  is  that  the  prob- 
lems are  extremely  complex  and  that  the  solutions  will  take  time. 
Time,  however,  is  what  those  who  cannot  obtain  or  afford  liability 
insurance  through  the  traditional  methods  do  not  have.  If  they  are 
not  provided  with  alternatives  to  the  traditional  method  of  obtain- 
ing msurance,  they  may  have  to  go  without  liability  insurance  and 
risk  financial  disaster  should  severe  losses  occur.  They  need  an 
avenue  for  relief  today.  That  is  why  yesteniay  I  introduced  the  Li- 
ability Risk  Retention  Act  of  1986. 

This  bill  expands  the  Product  Liability  Risk  Retention  Act  of 
1981,  which  Chairman  Florio  and  I  cosponsored,  to  cover  liability 
generally.  My  bill  allows  members  of  sunilarly  situated  groups  to 
form  their  own  insurance  cooperatives  across  State  lines.  Members 
of  these  cooperatives  will  then  be  able  to  spread  and  assume  all  or 
a  portion  of  their  liability  risks. 

I  realize  that  this  legislation  will  not  solve  all  the  problems  pres- 
ently facing  the  liability  insurance  market,  but  it  will  provide  a 
desperately  needed  alternative  to  the  traditional  methods  of  obtain- 
ing insurance.  I  am,  of  course,  open  to  any  suggestions  to  improve 
the  bill  and  would  be  interested  in  any  comments  that  any  wit- 
nesses mav  have  on  expanding  the  Product  Liability  Risk  Reten- 
tion Act  of  1981  to  cover  general  ILibility. 

Thank  you,  Mr.  Chairman. 

Mr.  Florio.  The  gentleman  from  Louisiana. 

Mr.  TAUzm.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  realize  that  the  insurance  affordability  and 
availability  questions  have  just  about  reached  crisis  proportions 
several  weeks  ago  when  representatives  of  the  AMA  visited  my 
office.  j\MA  representatives  have  always  been  there  to  talk  to  me 
about  how  inappropriate  it  was  fcr  the  Federal  Government  to  reg- 
ulate medical  fees  and  medical  chai^.  But  the  representatives 
that  day  were  in  my  office  to  ask  me  if  I  would  consider  cosponsor- 
ing  a  bill  to  Umit  attorneys'  fees  because  of  the  problems  of  insur- 
ance affordability  and  availability.  That's  when  I  realized  things 
had  really  gotten  out  of  hand. 

Someone  else  also  commented  that  perhaps  we're  going  to  get  to 
the  bottom  of  this  problem  the  day  that  attorneys  malpractice  in- 
surance^ rates  rise  high  enough  that  attome\B  themselves  realize 
that  we've  got  a  problem  in  terms  of  the  overlitigious  society  we've 
created  in  the  lait  several  decades. 

But  the  chairman  has  said  it  correctly.  This  is  a  many-faceted 
problem,  not  solved  easily  with  tort  reform  nor  easily  with  bills 
that  mi^ht  limit  some  of  the  players'  ability  to  earn  income  and 
profit  within  the  svstem.  More  importantly,  it  is  an  issue  that  does, 
m  fact,  relate  to  the  manner  in  which  we  conduct  business  in  our 
society  and  the  mannei  in  which  we  assume  and  abate  the  risk 
that  is  attendant  to  any  business  operation  in  a  complex  society. 
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So  these  hearings  are  critical  and  important  in  solving  one  more 
piece  of  that  extremely  complex  riddle,  and  I  commend  the  Chair 
for  this  continuing  series  of  hearings. 

Insurance  is  becoming  the  crisis  issue  of  this  decade.  I  think 
Time  magazine,  in  its  recent  issue,  focuses  on  the  problem  with  a 
cover  page  story.  It  has  developed  rapidly,  I  think,  within  the  last 
year,  into  one  of  almost  crisis  proportions. 

Commendably,  this  committee,  chaired  by  the  gentleman  from 
New  Jersey,  has  been  on  the  front  of  this  issue  before  it  has 
reached  this  proportion  where  national  magazines  have  taken  it  up 
on  page  1,  and  I  think  our  continuing  series  of  hsaiings  may,  in 
fact,  give  us  some  handle  on  this  problem  before  we,  p^mps,  react 
incorrectly  or  overreact  in  some  area.  Rather  these  hearings  will 

Eve  us  a  chance  to  understand  it  in  all  its  complexities  and  per- 
ips  to  make  some  wise  decisions,  particularly  m  this  critical  area 
of  risk  abatement 
I  commend  the  Chair  for  these  hearings.  Thank  you  very  much. 
Mr.  Fiouo.  Thank  you  very  much. 
The  gentleman  from  Pennsylvania. 
Mr  KnTER.  Thank  you,  Mr.  Chairman. 

As  has  been  mentioned  earlier,  this  is  the  fourth  of  a  series  of 
hearings  held  by  the  subcommittee  on  the  current  liability  insur- 
ance crisis,  and  I  thank  you  for  your  leadership  in  bringing  this 
subject  to  tiie  fore. 

Tlie  timing  on  the  particular  hearing  couldn't  have  been  better, 
in  that  just  yesterday  President  Reagan  was  given  an  assessment 
of  the  situation  and  some  ideas  for  addressing  the  crisis. 

Fm  sure  I  speak  for  the  mc^ority  of  my  coUeagues  in  saying  that 
we  on  the  subcommittee  look  forward  to  working  with  the  adminis- 
tration in  the  coming  months  to  try  and  tackle  this  thorny  prob- 
lem. Indeed,  the  insurance/insurability  problem  might  weU  super- 
sede budget  and  tax  battles  as  the  No.  1  legislative  issue  in  the 
country.  Clearly,  by  the  term  "crisis,"  the  liability  insurance  situa- 
tion must  be  addressed  in  an  expeditious  yet  well-thoughtout 
manner.  The  longer  we  wait,  the  more  our  economy  suffers.  Entre- 
preneurs, small  businessmen,  factory  owners  seeking  to  expand, 
the  very  lifeblood  of  future  growth  in  employment  are  suffering, 
ana  when  they  suffer,  all  those  seeking  jobs  suffer. 

The  crisi'.  could  lead  to  the  hobbling  of  American  industry,  re- 
moving whole  product  lines  from  the  shelves,  and  exporting  the 
production  of  those  products  to  foreign  countries  with  the  concomi- 
tant export  of  U.S.  jobs.  Whole  s^ments  of  domestic  service  deliv- 
ery could  simply  disappear. 

We  need  not  point  fingers,  however.  We  need  to  take  what  we 
learn  at  these  and  other  hearings  and  direct  it  toward  possible  so- 
lutions which  will  remove  potential  obstacles  to  our  economic 
growth. 

With  that  in  mind,  I  await  with  interest  the  testimony  of  today's 
witnesses. 
Thank  you,  Mr.  Chairman. 

Mr.  FiiORio.  Does  the  gentleman  from  New  Mexico  seek  recogni- 
tion? 

Mr.  Richardson.  Thank  you,  Mr.  Chairman. 
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I  would  like  to,  like  everyone  else  on  the  subcommittee,  com- 
mend the  chairman  for  holding  these  important  hearings,  and  I 
think  as  Mr.  Ritter  said,  the  administration  has  submitted  a  pack- 
age which  I  think  we  should  carefully  consider,  and  as  the  chair- 
man may  know,  I  am  making  an  attempt  to  deal  with  this  issue  on 
a  broad  basis  with  some  l^^lation.  I  think  product  liability  has  to 
include  cdl  professions,  and  I  am  in  the  process,  a  very  difficult  one, 
of  trying  to  put  something  together.  But  nonetheless,  I  think  what 
the  chairman  has  done  in  focusing  these  hearings  has  been  critical- 
ly important,  and  I  join  my  colleague  in  conmiending  him. 

Mr.  Florio.  We  are  now  pleased  to  move  to  our  first  panel  of  wit- 
nesses. I  would  ask  Mr.  Rocque  Dameo  of  the  American  Trucking 
Association,  Mr.  Jay  Deragon,  president  of  National  Risk  Manage- 
ment, Mr.  F.  Paul  Pizad,  senior  vice  president  of  risk  management 
division  of  Pilko  Associates,  and  Dr.  Deborah  Phillips,  director  of 
the  child  care  information  service  of  the  National  Association  for 
the  Education  of  Young  Children  to  kindly  come  forward. 

We  welcome  all  in  attendance  to  our  hearing.  As  with  all  of  our 
witnesses  today,  their  prepared  statements  mil  be  put  into  the 
record  in  their  entirety.  The  witnesses  may  feel  free  to  proceed  in  a 
summary  fashion. 

Mr.  E^eo,  we  understand  you  just  got  in  after  &ome  airport 
problems.  We  appreciate  youi*  coming  here  and  we  will  be  pleased 
to  hear  from  you. 

STATEMENTS  OF  ROCQITE  D.  DAMEO,  CHAIRMAN,  INSURANCE 
TASK  FORCE,  AMERICAN  TRUCKING  ASSOCIATION,  INC.,  AC- 
COMPANIED BY  LANA  R  BATTS,  VICE  PRESIDENT  FOR  POLICY; 
JAY  DERAGON,  PRESIDENT,  NATIONAL  RISK  MANAGEMENT; 
DEBORAH  PHILLIPS,  PH.D.,  DIRECTOR,  CHILD  CARE  INFORMA- 
TION SERVICE,  NATIONAL  ASSOCIATION  FOR  THE  EDUCATION 
OF  YOUNG  CHILDREN;  AND  F.  PAUL  PIZZI,  SENIOR  VICE  PRESI- 
DENT, RISK  MANAGEMENT  DIVISION,  PILKO  &  ASSOCIATES 

Mr.  Dameo.  Thank  you,  Mr.  Chairman. 

We  ask  that  our  formal  statement  be  accepted  as  part  of  the 
record.  In  the  interest  of  time,  we  will  present  a  brief  statement. 

Tlie  American  Trucking  Association  is  increasingly  concerned 
about  the  insurance  crisis.  Ac^ectives  like  "pending'  and  "upcom- 
ing*' can  no  longer  be  used,  for  the  crisis  is  here.  It  is  both  an  avail- 
ability problem  and  a  price  problem.  Unfortunately,  we  see  no  im- 
mediate solution  to  the  availability  problem  even  with  the  rapidly 
escalating  prices. 

Let  me  begin  with  one  observation.  The  insurance  crisis  is  not  a 
trucking  industry  crisis,  it  is  an  insurance  industry  crisis.  As  such, 
the  solution  will  be  found  in  the  vagaries  of  the  insurance  industry 
itself,  nut  in  the  trucking  industry.  The  insurance  industry  created 
a  set  of  circumstances  described  in  our  full  statement,  not  the 
trucking  industry. 

My  formal  testimony  outlines  some  of  the  specific  impacts  that 
are  affecting  the  trucking  industry  today  and  how  we  are  attemp^ 


I  would  like  to  focus  on  four  areas  where  the  Government  can 
help  solve  our  problem.  First,  there  must  be  some  immediate  tort 


ERLC 


706 


reform  on  both  the  State  and  Federal  levels.  Areas  to  be  considered 
include  limiting  liability,  eliminating  punitive  damages,  reviving 
the  concept  of  contributory  negligence,  eliminating  joint  and  sever- 
al liability,  limiting  contingency  f^,  and  creating  a  mechanism 
for  mandatory  nonbinding  arbitration. 

Environmental  restoration.  For  the  trucking  industry,  there  are 
several  solutions  which  would  help  aUeviate  this  problem  and  must 
be  acted  upon.  First  is  to  remove  the  term  "environmental  restora- 
tion from  section  30  of  the  Motor  Carrier  Act  of  1980.  Prior  to 
1980,  spill  cleanup  was  considered  by  the  insurance  industry  as 
property  damage  and  was  compensated  for  under  the  property- 
damage  provisions  of  the  insurance  policy. 

Section  30  of  the  Motor  Cairier  Act  changed  this  by  requiring 
separate  coverage  for  damage  to  the  environment.  Unfortunately, 
the  tenn  "environmental  restoration,"  as  damages  are  referred  to 
in  section  30,  has  become  an  insurance  industry  nightmare.  It '  is 
become  so  for  two  reasons:  one,  the  court's  decision,  which  holds  m- 
surance  companies  liable  for  acts  and  damages  beyond  which  the 
individual  insurance  policy  was  intended  to  cover;  and,  two,  be- 
cause DOTs  definition  of  '^enviroimiental  restoration"  requires  in- 
surance coverage  for  potential  as  well  as  actual  damage  incurred. 

The  court  decisions  did  not  involve  truck  transportation-related 
JgtivitiM.  With  the  combination  of  the  court's  decision  and  the 
DOT  definition  of  environmental  restoration,  the  insurance  indus- 
try is  extremely  reluctant,  if  not  all  together  unwilling,  to  write 
and  provide  coverage  for  the  scope  that  appears  to  be  boundless. 

Therefore,  the  insurance  industrv  believes  that  the  term  "envi- 
ronmental restoration"  should  be  eliminated  from  section  30  of  the 
act.  Such  action  would  allow  them  to  return  to  the  traditional  un- 
derwriting practices  of  compensating  for  spill  cleanup  under  prop- 


Personal  ii^uries  resulting  from  spills  would  continue  to  be  cov- 
ered under  the  bodily  iiyury  aspects  of  the  mandated  coverage.  In 
other  words,  the  public  would  retain  the  protection  sought  under 
section  30  but  the  risk  would  become  an  insurable  item.  The  truck- 
ing industry  also  supports  this  position. 

Let  me  assure  this  conunittee  that  the  trucking  industry  does  not 
intend  to  abandon  or  avoid  its  responsibility  for  damage  resulting 
from  accidental  discharge  of  goods  being  transported  or  for  the  fu3 
used  to  move  these  vehicles. 

Another  area  needing  Government  attention  is  self-insurance.  In 
most  industries,  a  company  has  the  option  to  be  self-insured.  While 
section  30  gives  the  motor  carrier  this  option,  under  current  DOT 
and  IOC  regulations,  carriers  cannot  avail  themselves  of  this  stat- 
ute. On  the  one  hand,  the  IOC  allows  self-insurance,  but  its  regula- 
tions are  so  imrealistic  and  stringent  that  the  authorization  to  self- 
insure  has  not  been  issued  in  20  years.  On  the  other  hand,  the  DOT 
regulations  do  not  permit  motor  carriers  to  self-insure  under  any 
circumstances.  This  contrasts  with  DOT's  handling  of  the  railroad 
industry,  where  self-insurance  is  allowed. 

ATA  believes  that  if  a  carrier  can  meet  realistic  requirements,  it 
should  be  allowed  to  self-insure.  And  fiirther,  if  a  carrier  meets 
self-insurance  reouirements  of  one  Federal  agency,  all  other  Feder- 
al agencies  should  recognize  this  certification. 
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In  addition  to  the  various  hearings  and  investigations  being  con- 
ducted on  Capitol  Hill,  we  urge  Congress  to  encourage  the  ICC  to 
hold  public  hearings  on  insurance,  to  complete  its  investigation  of 
this  crisis  and  to  publish  its  findings. 

Mr.  Chairman,  that  concludes  my  preliminary  statement.  I  do 
want  to  reiterate,  though,  that  the  trucking  industry  must  have 
adequate  insurance  at  stable  rates.  Failure  to  have  both  of  these 
will  disrupt  the  free-flowing  of  commerce  upon  which  this  Nation 
so  vitally  depends. 

Thank  you. 

[Testimony  resumes  on  p.  758.] 

[The  prepared  statement  of  Mr.  Dameo  follows:] 


710 


708 


Statement  of  the 
AMERICAN  TRUCKING  ASSOCIATIONS,  INC. 


I. 


INTRODUCTION 


My  narae  is  Rocque  Daroeo.     I  am  President  of  Daraeo,  Inc.,  a 
snail  family-owned  trucking  company  in  New  Jersey.     I  am  here 
today,  however,  as  the  Chairman  of  the  Insurance  Task  Force  of  the 
American  Trucking  Associations,   Inc.   (ATA).    ATA  is  the  national 
trade  association  of  the  trucking  industry.    Through  its  51 
affiliated  trucking  associations  located  in  every  state  and  the 
District  of  Columbia,  as  well  as  through  its  over  3,200  individual 
motor  carrier  members  and  11  affiliated  conferences,  ATA 
represents  every  type  and  class  of  motor  carrier  in  the  country: 
for-hire  and  private;  regulated  and  exempt. 

The  trucking  industry  employs  7.4  lu^llion  people  and 
generates  annual  revenues  In  excess  of  S200  billion.     Each  year 
nine  million  trucks  log  more  than  140  billion  miles  with  an 
overall  saf^.y  record  that  is  almost  twice  as  good  as  that  for 
automobiles.     These  trucks,  operated  by  more  than  260,0'"0  American 
firms,  hMii  77  percent  of  the  dollar  value  of  all  freight  carried 
in  this  country. 
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The  American  trucking  industry  provides  an  essential 
transportation  service  to  the  largest  economy  in  the  world. 
The  essentiality  of  our  industry  is  illustrated  by  the  fact  that 
access  to  trucking  is  considered  by  business  to  be  the  second 
most  Important  factor  in  deciding  where  to  locate  a  new  plant , 
ranking  behind  only  cost  of  property.    It  is  clear  that  practical 
business  decisions  are  made  in  the  confidence  that  truck 
transportation  will  be  available  when  needed. 

One  of  our  common  objectives  —  yours  as  makers  of  public 
policy  and  ours  as  providers  of  a  publicly  available  service  —  is 
to  ensure  that  businesses'  expectations  of  an  efficient, 
responsible  transportation  service  are  well-founded.  These 
hearings  give  us  both  an  essential  opportunity  to  evaluate  the 
proper  functioning  of  a  vital  transportation  industry  and  to 
address  what  is  perhaps  its  currently  most  difficult  problem: 
the  availability  of  adequate  insurance  at  a  reasonable  and 
relatively  stable  pries. 

Transportation,  like  so  many  other  industries  and 
endeavors,     equires  insurance  to  cover  potential  liability 
exposure  risk  factors  to  operate  effectively.     These  include 
public  liability  and  property  damage,  workmen's  compensation, 
cargo  loss  and  damage,  and  umbrella  or  excess  coverages  above  the 
retention  sometimes  us».     by  self-insurers. 
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II.   BACKGROUND  OF  THE  PROBLEM 


The  historical  three  to  eight-year  financial  cycles  of  the 
insurance  industry,  determined  mostly  by  interest  rates  and 
international  reinsurance  marketplace  dynamics,  are  beyond  the 
control  of  the  trucking  industry. 


fueled  the  most  recent  cycle,  a  "soft  market"  from  the  mid-1970 's 
to  early  last  y.'ar.     In  what  is  termed  "cash  flow  underwriting,"* 
premium  dollars  from  the  writing  of  oftentimes  indiscriminate 
policy  coverages  by  primary  underwriters  yielded  returns  from 
18-20  percent  interest-bearing  investments  for  several  years 
sufficient  to  offset  claims  and  still  realize  profits.  Sound 
underwriting  practices  and  effective  risk  management  were 
generally  ignored.     It  was  a  buyers'  market.    A  trucking  company 
simply  called  an  insurance  broker  and  got  the  cheapest  rate. 

Early  last  year  several  factors  produced  a  dramatic 
turnaround:     interest  rates  dropped  by  almost  a  half;  reinsurance 
became  expensive;  "long-tailed"  claims  for  risks  that  had  been 
indiscriminately  written  for  in  the  early  "soft  market"  came  home 
to  roost,  after  lengthy  adjudication,  in  the  form  of  large  court 
awards,  particularly  for  pollution  damage  and  asbestos  poisoning; 


High  interest  rates  and  easily  obtainable  reinsurance 
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several  global  catastrophies ,  such  as  the  Bhopal  incident  in  India 
and  numerous  aviation  disasters,  also  had  a  substantial  impact,  as 
did  high  state  insurance  commission-imposed  reserve  requirements. 
In  short,  cash  flow  underwriting  no  longer  worked  for  the 
insurance  industry. 

A  capacity  crunch  resulted,  a  $60-plus  b>llion  shortfall  in 
reserves.    All  insurance  needs  could  not  be  met.     The  insurance 
companies  had  to  recoup.    Higher  premium  rates  to  increase 
capacity  appeared  to  be  the  quick  answer.    Sound  underwriting 
practices  and  effective  risk  management  also  became  the  urgent 
order  of  the  day. 


Those  with  what  were  perceived  as  unquantif lable ,  unpredictable, 
and/or  unlimited  risks  were  either  dropped  from  coverage  or 
targeted  for  arbitrary,  skyrocketing  premium  rates.     Hardest  hit 
were  the  specialty  lines  of  commercial  insuranct?.     Trucking  found 
itself  in  the  company  of  taxis  and  buses;  liquor  handlers;  those 
dealing  with  bank  surety  bonds        -pctors  and  officers  of 
municipalities  and  other  org  s;  lawyers,  doctors,  and 

accountants;  and  day  care  cenu  ,nong  others.     A  company's 

safety  or  claims  track  record  had  littl<»  to  do  with  premium  rates 
and/or  accessibility  to  underwriters. 


Limited  capacity  was  focused  on  the  safer,  known  risks. 
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III.     SEVERITY  OF  THE  PROBLEM  IN  TRUCKING 

) 

Because  sound  underwriting  practices  and  risk  management 
techniques  were  by  and  large  not  utilized  during  the  'soft 

rket,"  when  the  market  turned  last  year  there  were  little 
statistical  data  from  which  an  analysis  of  the  devastation  of  the 
trucking  industry  could  be  drawn.     Risks  were  not  quantified,  or 
at  best  only  marginally  quantified,  during  the  "soft  market." 

Hence,  we  are  at  this  hearing  stage  knowing  only,  as  Will 
Rogers  would  have  observed,  what  our  friends  tell  us  and  what  we 
■see  in  the  papers."    That,  however,   is  substantial  and  more  than 
enough  to  paint  a  picture  of  the  monumental  nature  of  the  problem. 

It  should  be  pointed  out  chat  unlike  many  of  the  others 
listed  above  who  are  having  difficulty  finding  insurance  coverages 
at  reasonable  rates,  trucking  has  Federally-imposed  minimum  levels 
of  coverage.    What  does  a  business  concern  do  when  it  must  meet 
mandated  minimum  levels  of  coverage  that  it  cannot  purchase?  It 
seems  to  us  that  those  who  impose  such  minimum  levels  have  a 
responsibilty  to  see  to  it  that  coverages  for  them  are  available 
—  at  reasonable  rates.     Trucking's  problem  above  others,  is  that 
operating  with  no  insurance  coverage  or  coverage  below  the  limits 
violates  Federal  law. 
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Following  are  some  of  the  things  we  have  learned  about  the 
severity  of  our  problem: 

♦  Premium  rates  for  primary  coverages  for  public  liability  and 
property  damage  (PL4PD)  for  general  commodity  carriers 
skyrocketed  in  1985  on  the  average  from  250  to  500  percent 
with  AO  apparent  connection  with  the  experience  of  the 
insureds,     in  1986,  It  appears  they  will  increase  another 
100  percent  for  a  two-year  increase  of  500  to  1,000  percent. 
We  have  had  carrier  after  carrier  tell  us  of  claims-free 
records  which  have  had  no  effect  on  the  rates  being  quoted 
to  them.     Some  have  been  unable  to  get  coverage  at  any  rate, 
especially  the  tank  truck  carriers  hauling  hazardous 
materials.     Those  In  the  latter  category  who  have  been  lucky 
enough  to  get  coverage  have  absorbed  increases  of  1,000 
percent  or  higher. 

*  Workmen's  compensation  primary  coverage  n^^emium  rates  have 
also  similarly  shot  up  dramatically.     For  awhile  during  the 
early  stages  of  the  "hard  market"  they  were  stable  because 
the  state  insurance  conunissioners*  were  holding  a  lid  on 
them.     But  within  the  last  eight  or  nine  months,  these 
officials  have  been  forced  to  remove  the  lid  as  a  result  of 
pressures  brought  to  bear  on  them  by  the  insurance  companies 
who  argued  that  increased  rates  are  the  only  means  of 
increasing  capacity  and  meeting  reserve  requirements. 
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Primary  coverage  premium  rates  for  cargo  loss  and  damage 
liability  have  risen  on  the  average  70  to  150  percent. 
Some  trucking  companies  have  been  unable  to  get  coverage 
with  street  rates  and  have  had  to  resort  to  usage  of 
assigned  risk  pools  in  their  states. 

Those  who  have  turned  to  the  assigned  risk  pools  in  their 
states  to  obtain  coverages  not  otherwise  available  have  done 
so  despite  the  stigma  associated  with  such  a  move  that 
presents  a  bad  connotation  to  prospective  shipper  customers. 
The  demand  will  outstrip  pool  funds  and  capacities.  Many 
carriers  have  called  us  to  tell  us  that  the  coverages  they 
were  able  to  obtain  do  not  meet  Federally-imposed  minimums. 

While  we  do  not  know  the  percentage  to  which  carriers  are 
increasing  their  deductibles  for  self-insurance  purposes,  we 
do  know  that  most  are  being  doubled  or  tripled.  Premium 
rates  for  the  excess  coverages  beyond  the  primary  coverages 
are  also  increasing  dramatically,  with  the  level  of  coverage 
provided  substantially  decreased.    Most  of  the  insurance 
companies  who  will  write  primary  coverage  will  not  write 
excess.     So,  many  trucking  companies  cannot  get  the  required 
levels  of  insurance. 
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Som«  insurance  companies  are  arbitrarily  cancelling  policy 
coverages  in  mid-term,  in  spite  of  the  fact  that  over  30 
states  prohibit  such  actions.     Several  trucking  companies 
have  been  successful  in  getting  court  injunctions 
reinstating  coverage  for  the  policy  terras,  for  example,  in 
Arkansas  and  Iowa.    Apparently  insurance  companies  have  made 
the  business  and  economic  judgment  that  it  is  better  to  risk 
the  consequences  of  such  lawsuits  than  it  is  to  forego  the 
opportunity  to  use  limited  capacity  acquired  from  such 
cancellations  to  write  coverages  at  the  greatly  increased 
premium  rates. 

ATA  has  been  receiving  an  average  of  1,000  calls  per  month 
on  the  insurance  hot  line  we  instituted  August  6,  1985,  to 
assist  carriers  in  pursuing  shopping  leads. 

On  August  9,  1985,  the  Interstate  Commerce  Commission 
furnished  us  with  a  list  of  about  700  underwriters  which  its 
files  indicated  Are  writing  truck  insurance.     Analysis  of 
that  list  indicated    however,  that  about  95  percent  of  the 
companies  listed  are  writing  truck  coverage  only  incidental 
to  the  other  insurance  business  they  have  with  the 
manufacturer  or  shipper  who  has  a  private  fleet. 
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In  other  words,  only  about  five  percent,  or  35,  are  In  the 
for-hlre  trucking  market.    Unfortunately,  more  than  50 
percent  of  these  underwriters  are  in  dire  financial  straits 
or  are  pulling  out  of  the  trucking  market  altogether.    As  a 
result,  rather  than  700,  orly  about  18  insurance  companies, 
as  far  as -we  can  tell,  are  financially  sound  and  writing 
for-hire  truck  insurance.     For  example,  recently  Carriers 
Insurance  Company  of  Des  Moines,  Iowa,  was  taken  over  by  the 
State  Insurance  Commissioner,  and  5,000  trucking  companies 
were  forced  to  seek  a  new  insurance  company,    some  could  not 
and  were  forced  into  state  assigned  risk  pools.  One 
Minnesota  carrier  went  out-of-business  rather  than  take  a 
700  percent  increase  in  the  assigned  risk  pool. 

We  do  not  know  'he  number  of  trucking  companies  that  have 
gone  out  of  business  as  a  result  of  their  inability  to  pay 
for  insurance.    However,  the  trade  press  is  full  of  specific 
Instances  from  which  we  know  there  are  many,  particularly  in 
the  smaller  size  category.    For  example,  the  lead  story  in 
the  January  1,  1985,  issue  of  Transport  Topics  was  about  the 
demise  of  General  Motor  Lines  of  Roanoke,  Virginia.  The 
last  issue  of  Transport  Topics  in  1985  described  three 
carriers  who  had  gone  out  of  business        two  were  the  result 
of  'ncreased  Insurance  premiums. 
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Literally  hundreds  of  trucking  companies  had  filed 
independent  tariffs  with  the  ICC  last  year  seeking  approval 
of  turcharoea  to  their  existing  tariffs  that  will  allow  a 
pass  through  to  the  shippers  of  the  increased  insurance 
costs.    The  ICC  is  granting  them  foutinely  but  is  so 
short-staffed  that  the  agency's  enplt>yees  are  not  even 
keeping  running  tabulations  of  the  numbers.    Hence,  we  do 
not  know  exactly  how  many  have  filed.    The  percentages 
sought  range  from  1.5  to  five  percent. 

Tank  truck  operators  have  been  the  most  severely  hit. 
Their  problems  are  exacerbated  by  the  Federal  government 
debates  over  environmental  restoration,  Superfund,  and 
definitions  of  gradual  pollution  over  sudden  and  accidental 
pollution      .\»  chis  Committee  perhaps  knows,  several  courts 
have  interpreted  the  fine  print  on  insurance  policies 
regarding  gradual/sudden  and  accidental  pollution  in  ways 
other  than  what  we  believe  Congress  intended.  Tank 
carriers  are  experiencing  rate  increases  close  to  1,000 
percent  if  coverage  can  be  obtained  at  all. 

Some  ins.irance  companies  are  nonrenewing  suddenly  and 
arbitrarilV/  with  inadequate  notice  to  the  insureds.  Such 
actions  became  such  a  problem  in  New  Jersey,  for  example, 
that  the  Governor  has  declared  an  insurance  emergency  and 
has  prohibited  mid-ierra  cancellations  and  nonrenewals  for  a 
six-*month  period. 
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Numerous  unusual  exclusionc  ^rs  finding  their  way  into  the 
fine  print  of  insurance  policies  subnitted  to  trucking 
conpanies»    Targeted,  for  example,  are  owner/operator 
usages r  leased  equipment,  driveaway  operations  (motoriaed 
cargo  that  rolls  on  its  own  wheels  under  a  bill  of  lading), 
and  hazardous  materials,  as  examples.    The  problems  are 
particularly  acute  in  the  household  goods  moving  industry 
which  employs  the  services  of  over  21,000  interstate 
owner/operators,  over  20  percent  of  the  nation's  entire 
owner/operator  population*    These  small,  independent 
owner/operators,  attempting  to  negotiate  for  adequate, 
reasonably  priced  insurance,  face  a  dilemma* 

Insurance  companies  are  switching  from  occurence-based  to 
claims  made  coverages  for  general  liability*    This  means 
they  will  pay  only  if  the  claim  is  submitted  during  the 
policy  period*    The  effort  is  to  eliminate  "long-tailed" 
claims*    While  there  is  no  specific  date  when  commercial 
auto  (i*«»r  truck)  insurance  will  be  claims  made,  it  will 
happen  in  the  near  future*    In  the  meantime,  there  is  the 
possibility  that  a  motor  carrier  could  have  its  primary 
coveraga  under  an  occurrence-based  policy  and  its  umbrella 
coverage  under  a  claims  made  policy* 
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*    ATA's  own  officers  and  directors*  liability  insurance 

premiums  have  increased  233  percent  ae-oite  no  claims  ever 
in  the  history  of  the  coverage. 

If  carriers  cannot  find  insurance,  they  h^.ve  two  options: 
cease  operations  until  they  can  find  i  nL^nr.^ns.e  or  operate 
illegally.      Unfortunately,  some  appear        be  utilizing  the  second 
option. 

ICC  Chairman  Reese  Taylor  reported  to  Congress  in  September 
that  3,393  carriers  have  had  their  operating  authorities  revoked 
in  an  11-month  period  (October  1984  to  August  1985)  for  failure  to 
have  insurance  or  evidence  of  other  financial  responsibility.  He 
also  reported  that  15,000  others  were  under  investigation  for 
-insurance  delinquencies"  and  that  482  consent  agreements  had  been 
entered  Into  whereby  motor  carriers  agree  not  to  engage  in 
interstate  commerce  until  they  have  adequate  insurance.     He  lald 
the  agency  had  obtained  28  civil  injunctions  which  prohibit  motor 
carriers  from  opet^-ing  in  interstate  commerce  until  they  have 
adequate  insurance. 

The  U.S.  Department  of  Transportation  reports  that  25 
percent  of  all  carriers  —  regulated  and  unregulated  —  do  not 
have  adequate  insurance  coverage. 
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Cost  increases  in  insurance  and  other  areas  are  afcec^ing 
truckers  of  all  i^izes  and  shapes  ^  making  it  more  expensive  to 
operate,  reducing  profits,  and  causing  operating  ratios  to  rise. 
Declining  profit  margins,  or  no  profits  at  all,  are  bound  to  have 
substantial  negative  impact  upon  fleet  maintenance  and,  therefore, 
upon  the  safety  of  our  highways. 


ATA  has  undertaken  a  number  of  activities  to  mitigate  the 
effects  of  the  current  crisis  and  to  work  toward  long-term 
solutions • 

We  first  warned  the  industry  about  the  impending  crisis  in 
January  1984  several  months  before  the  insurance  market  turn  began 
to  impact.    S'.'hsequently ,  ATA  formed  an  Insurance  Task  Force 
comported        association  staff  members  and  carrier  personnel  with 
insurance  responsibilities.     The  Task  Force  has  met  on  numerous 
occasions  during  the  past  15  months  to  develop  recommendations  for 
industry  action.    The  ATA  Executive  Committee  has  acted  upon  those 
recommendations  four  times.     A  list  of  ATA  activities  is  attached. 


IV.  POSSIBLE  SOLUHONS 
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Since  the  crisis  is  an  insurance  industry  problem  that  is 
international  in  scope  and  trucking  is  just  a  small  portion  of 
those  affected,  easy  short  term  solutions  are  simply  not 
available.    Therefore,  the  Task  Force  concentrated  on  (a) 
short-term  efforts  to  ease  the  crisis  and  (b>  in-depth  study  of 
possible  long-term  solutions. 

Among  the  short-term  efforts  were  two  educational  "How  to 
Cope..."  seminars  for  the  industry  were  held  in  May  and  October  of 
1985  utilizing  state-of-the-ar t-ver-ed  nationally  ki.own  and 
recognized  experts.     The  consistent  message  from  various  speakers 
was  that  motor  carriers  must  take  determined  action  to  avoid, 
prevent  or  reduce  the  risk  of  losses  —  action  ranging  from  saf .cy 
programs  to  researcing  their  records  and  implementing  effective 
risk  management.     Five  more  such  seminars  with  the  same  message 
were  given  in  February. 

Another  short-term  effort  has  been  directed  toward 
provid-ng  assistance  to  carriers  in  obtaining  coverage.  Many 
carriers  are  out  of  practice  in  "hard  market"  shopping.    ATA  staff 
members  had  been  reacting  to  their  calls  for  shopping  leads  for  at 
least  twelve  months  on  an  informal  basis  when  in  August  1985  we 
formalized  the  service  with  the  "Insurance  Hot  Line"  mentioned 
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above  which  is  averaging  1,000  calls  per  .nonth.     In  aduition  to 
providing  shopping  leads,  we  offer  leferral  lo  professional 
outside  help  where  shopping  has  been  attempted  and  complex  and 
difficult  problems  remain. 

A  third  area  of  activity  has  been  directed  toward  the  pass 
through  or  surcharge  for  carriers  of  dramatically  increased 
insurance  costs  mentioned  abo/e.     For  exaniple,  ATA's  then  Jhairraan 
of  the  Board,  Dale  Craig,  filed  the  first  insurance  surcharge  with 
the  ICC  on  July  15,  1985.     Since  then  many  more  carriers  have 
filed  similar  sur  larges. 

Additionally,  the  ATA  on  December  17,  1985  joined  American 
Tort  Reform  Association.  The  group  i^  dedicate  co  seeking  state 
tort  law  reform.  ATA  was  also  a  founding  member  of  the  Coalition 
for  Insurance  Availability,  farmed  December  9,  1985. 

Other  mitigation  efforts,  some  of  which  are  occurring  at 
the  state  association  level,  involve  assigned  risk  pools,  class 
action  suits  for  mid-^^rro  cancellations,  and  challenges  to  the 
legality  and  reasonableness  of  premium  rate  increases,  among  other 
matters.      Many  truckers  and  state  associations  have  made  recent 
contact  with  state  insurance  v^omroissioners. 
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With  respect  to  long-terra  efforts,  the  ATA  Insurance  Task 
Force  has  realized  that  before  intelligent  decisions  can  be  raade 
and/or  recommendations  made,  in  depth  hard  data  are  needed. 
Such  data  are  required  before  we  can  pursue  the  setting  up  of  any 
endorsed  group  program  and/or  a  captive  insurance  company,  two 
options  under  discussion  that  would  increase  capitalization  in  the 
insurance  industry  and,  therefore,  its  capacity.     Pitfalls  with 
respect  to  either,  but  especially  regarding  the  latter,  are 
abundant.     How  would  they  have  any  more  success  in  attracting 
reinsurance  at  reasonable  rates  in  international  raarkets  than 
those  companies  presently  trying  to  get  it?      Can  premium  rates 
for  primary  insureds  in  trucking  be  made  competitive  in  today's 
market  conditions  when  the  risk  is  spread  only  among  those  in  one 
industry?      Even  if  so,  could  they  continue  to  be  competitive  and 
produce  financial  solvency  for  the  group  plan/captive  when  the 
next  cyclical  "soft  market"  arrives?    We  must  have  hard  data  to 
make  intelligent  decisions  about  such  options  and/or  pursue  other 
possible  solutions  via  government  entities. 

GOVERNMENT 

Solutions  to  the  overall  insurance  crisis  may  li**  in  reform 
of  our  tort  system.  ATA  is  on  the  steering  committee  of  che 
American  Tort  Reform  Association  (ATRA).  On  February  21,  1986, 
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Jaii«9  Coyne,  Executive  Director  of  ATRA,  testified  before  the 
House  Judiciary  Conuaittee  and  suggested  several  areas  where  tort 
reform  was  necessary,  including: 

o  Limiting  liability; 

o  Eliminating  punitive  damages; 

o  Reviving  contributory  negligence; 

o  Limiting  contengency  fees;  and 

o  Creating  a  mechanism  for  mandatory,  nonbindlng 


We  support  these  suggestions.  A  copy  of  Mr.  Coyne's  testimony  is 
attached. 

For  the  truckinrj  industry's  specific  problems,  there  are 
several  solutions  which  would  help  to  alleviate  the  problem  and 
must  be  acted  upon. 

Environmental  Restoration 

While  all  segments  of  the  trucking  industry  have  been 
impacted,  the  hardest  hit  have  been  those  motor  carriers  of 
hazardous  materials,  whose  potential,  or  at  least  perceived, 
liability  for  environmental  cleanup  following  a  spill  is  the 
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greatest.     Since  January  1,  1986,  however,  very  few  insurance 
companies  have  been  offering  environmental  restoration  coverage, 
even  though  trucking  companies  are  Federally-required  to  have  this 
insurance  as  a  precondition  of  transport. 

Prior  to  1980,  spill  cleanup  was  considered  by  the 
insurance  industry  as  property  damages  and  were  compensated  under 
the  property  damage  provisions  of  the  policy.  Section  30  of  the 
Motor  Carrier  Act  of  1980  changed  this  by  requiring  separate 
coverage  for  damage  to  the  environment.  Unfortunately,  the  terra 
"environmental  restoration",  as  the  damage  coverage  is  referred  to 
in  Section  30,  has  become  the  insurance  industry's  nightmare. 
It  has  become  so  for  two  reasons:       (1)  because  of  the  court 
decisions  which  hold  insurance  companies  liable  for  acts  and 
damages  beyond  which  the  individual  policies  intended  to  cover, 
(2)  because  DOT'S  definition  of  "environmental  restoration" 
requires  insurance  coverage  for  potential  as  well  as  actual 
damages  incurred.  While  the  court  decisions  did  not  involve  trucks 
for  transportation  related  activities,  the  combination  of  the 
courts'  decisions  and  DOT's  definition  of  "environmental 
restoration",  the  insurance  industry  is  extremely  reluctant,  or 
altogether  unwilling,  to  provide  coverage  where  the  scope  appears 
to  be  boundless. 
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Another  problem  facing  the  trucking  Industry  Is  a  recent 
development.  The  ICC  and  DOT  require  the  insurance  company  to  file 
a  form  NCS-90,  which  indicates  that  the  trucking  company  has 
adequate  coverage,  including  envlionmental  restoration.  However, 
«#•  ar«  now  seeing  cases  where  the  insurance  company  refuses  to 
file  this  form  because  of  the  open-ended  definition  of 
"environmental  restoration"  printed  on  the  form,  even  though  the 
carrier  has  the  required  limits  and  coverages. 

Therefore f  the  insurance  industry  believes  that  the  term 
•environmental  restoration"  should  be  eliminated  from  Section  30 
of  the  Motor  Carrier  Act  of  1980,     Such  action  would  return  to  the 
traditional  underwriting  practice  of  compensating  for  spill 
cleanup  under  property  damage.    Personal  injuries  resulting  from  a 
spill  would  continue  to  be  covered  under  the  ^bodily  injury" 
aspects  of  the  mandated  coverage.     In  other  words,  the  public 
would  retain  the  protection  sought  under  Section  30,  but  the  risks 
would  once  again  become  more  insurable. 

To  these  beneficial  ends,  the  trucking  industry  Supports 
eliminating  the  term  "environmental  restoration*  from  Section  30. 
Let  me  assure  this  Committee  that  the  trucking  industry  does  not 
Intend  to  abandon  or  avoid  its  responsibility  for  damages 
resulting  from  the  accidental  discharge  of  goods  being  transported 
or  the  fuel  used  to  move  the  vehicle. 
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Self-Insurance 

In  most  industries,  a  company  has  the  option  to  be 
self-insured,  while  Section  30  gives  motor  carriers  this  option, 
under  current  DOT  and  ICC  regulations,  carriers  cannot  avail 
themselves  of  this  statute.    On  the  one  hand,  the  ICC  allows 
self-insurance,  but  its  regulations  are  so  unrealistic  and 
stringent  that  an  authorization  to  self-insure  has  not  been  issued 
in  over  20  yea -s .    On  the  other  hand,  DOT  regulations  do  not 
permit  motor  carriers  to  be  self-insured  under  any  circumstances. 
This  contrasts  with  DOT's  handling  of  the  railroad  industry  where 
self-insurance  is  allowed. 

ATA  believes  that  if  a  carrier  can  moet  realistic 
requirements,  it  should  be  allowed  to  self-.nsure.  Further,   if  a 
carrier  meets  the  self-insurance  requirements  ot  one  Federal 
agency,  other  Federal  agencies  should  recognize  this  same 
certification. 

Federal  Investigations 

On  August  21,   1985,  the  ATA  petitioned  the  ICC  to  institute 
an  investigatory  rulemaking  into  the  causes  and  effects  of  the 
current  increases  m  insurance  premium  rates  for  motor  carriers 
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leading  to  the  adoption  of  findings  and/or  rules  which  assist 
motor  carriers  in  acquiring  and  maintaining  the  required  insurance 
and  in  controlling  the  increased  costs,  (copy  at*- ached) 

The  investigation  was  formally  opened  on  October  31,  1985, 
as  Ex  Parte  MC-178.    Si.ice  that  time,  the  liability  crisis  has 
become  increasingly  worse.  More  and  more  insurance  companies  are 
dropping  out  of  the  trucking  insurance  market,  thus,  decreasing 
capacity  tremendously.  A'^    aas  recently  asked  the  ICC  to  nold  a 
conference  of  interested  parties  so  that  carriers,  shippers,  and 
the  insurance  industry,  as  well  as  the  Federal  agencies  involved, 
could  come  together  an  openly  discuss  the  problem  and,  hopefully, 
find  solutions.  We  urge  Congress  to  encourage  the  ICC  to  hold  this 
conference,  complete  its  investigation  and  publish  its  findings. 
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V.  CONCLUSION 


The  current  insurance  problem  is  going  to  get  worse  before 
it  gets  better.      No  one  we  talk  to  thinks  otherwise.      In  fact, 
insurance  experts  tell  us  that  reinsurance  rates  are  likely  to  go 
up  600  to  1,500  percent  after  the  first  of  the  year.    The  impact 
will  make  today's  premium  rate  increases  for  primary  insureds  pale 
to  insignificance,     Minnesota  insurance  Commissioner  Michael  Hatch 
predicts  that  the  current  multi-billion  dollar  shortfall  in 
insurance  industry  capacity  that  is  leaving  "roughly  rane  percent 
of  the  commercial  lines  marketed  this  year"  without  coverage  will 
grow  "to  approximately  26  percent  by  1987," 

Apparently  the  current  greatly  increased  premium  rate 
dollars  taken  in  by  the  insurance  companies  have  had  only  minimal 
effect  so  far  in  reducing  the  shortfall.     The  risk  management 
expert  under  contract  with  ATA  reports  that  only  about  a  $3 
billion  dollar  headway  in  decreasing  the  shortfall  has  been  !!i*ie 
in  the  past  year.    At  that  pace  the  crisis  will  last  well  beyond 
1987,  the  year  some  experts  are  predicting  the  market  will 
stabilize. 
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Mr.  Chairman,  the  trucking  industry  has  attempted  to  deal 
with  the  insurance  crisis  separately  and  through  coalitions.  But 
we  cannot  do  it  alone.  We  need  your  help.  That  help  could  begin 
with: 

o  Removing  "environmental  restoration"  from  Section  30  of 
the  Motor  Carrier  Act  of  1980; 

o  Allowing  reasonable  self-insurance;  and 


o  Investigating  the  insurance  crisis. 


The  American  Trucking  Associations  appreciates  this 
opportunity  to  share  with  members  of  Congress  the  distressing 
developments  we  are  experiencing  with  insurance.        We  believe 
that  cransportat ion ,  trucking,  and  safety  are  of  sufficient  vital 
concern  to  the  nation's  economy  and  the  public  that  action  on  your 
part  is  warranted.      We  seek  adequate  insurance  coverages  at 
reasonable  and  relatively  stable  rates.     Failure  to  deal 
effectively  with  the  insurance  crisis  could  lead  to  serious 
disruptions  in  the  normal  market  forces  which  govern  the  trucking 
industry  and  ultimately  interstate  commerce. 
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ATA  INSURANCE  ACTIVITIES 

o  February  13,  1985  —  Established  an  Insurance  Task 
Force,  chaired  by  Rocque  Dameo  of  New  Jersey. 

o  May  20-21,   1985  —  Conducted  a  two-day  seminar  on  risk 
management. 

o  July  17,  1985  —  Established  an  insurance  hot  line  to 
match  buyers  and  sellers  of  Insurance. 

o  August  21,   1985  —  Petitioned  Interstate  Commerce 
Commission  requesting  investigation  of  insurance 
crisis. 

o  September  9,  1985  —  Requested  National  Association  of 
Insurance  Commissioners  to  investigate  insurance 
crisis  on  state  level. 

o  October  21,  1985  —  Conducted  seminar  on  risk 
management . 

o  October  30,  1985  —  Testified  before  House  Public 
Works  Committee  on  insurance  crisis. 

o  December  2,   1985  —  Filed  comments  winh  the  tnterstai^ 
Commerce  Commission  on  its  investigation  of  the 
insurance  crisis* 

o  December  9,  1985  —  Helped  found  the  Coalition  for 
Insurance  Availability  to  increase  public  awareness  of 
crisis . 

o  December  11 ,  1985  —  ParticipaLed  as  a  Panel  member  at 
the  Liability  Insurance  Crisis  Conference  in 
Washington,  D.C     sponsored  by  The  Small  Business 
Legislative  Council,  The  Greater  V/ashmgton  Socieiv  of 
Association  Executives  and  The  "oalition  of  I-.suri-^ce 
Aval labi 1 1 ty . 

o  December  12,  1985        Hosted  an  all-day  nee  ling  wit"^  12 
top  insurance  executives. 

o  DeceiT^ber  16,   19^5  —  \aned  to  Steering  Cc — ii-.-.-^e 
Liability  Crisis  of   t'^e  U.S,   Chamoe-  of  Co-^ierre  iz 
coordnate  state  =jnd  Federal  efforts. 

0  December  17,   19^^        "a-.ei  to  3te^-inc       "-i 1 1 "ee  t*" 
the  American  T^rt  ^eforn  AssocialiDn. 

o  January  1936  —  Conducted  a  series  of   ^  i  regiD-^al 
seminars  on  ris<  managefr^ent  throughout  the  country. 
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o  January  22,  1986        Testified  before  House  Public 
Works  Subcoraraittee  on  Investigation  and  Oversight  on 
insurance  crisis. 

o  February  7,  1986  —  Filed  comments  with  the  Interstate 
Commerce  Commission  opposing  the  further  elimination 
or  proposed  reduction  in  the  motor  carrier  reporting 
requirement. 

o  February  1986  —  Petitioned  Interstate  Commerce 
Commission  requesting  a  conference  on  the  insurance 
crisis  conducted  by  a  hearing  officer.     Such  a 
conference  will  allow  parties  to  work  out  solutions 
without  talking  through  lawyers  and  legal  petitions. 

Future  Actions 

1.  Early  ^pril  1986        Publication  of  insurance  risk 
management  manual  for  trucking. 

2.  March  1986  —  Testify  before  3  Congressional 
Committees  on  Liability  insurance  crisis. 

3.  Possible  AT^  endorsed  nsuranc**  orogram  for  quali^'ied 
members. 
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Mr.  Chairaan,  members  of  the  Judiciary  Committee,  my  name  is 
Janas  Coyne.    I  appear  before  you  today  as  Executive  Vice 
President  of  the  American  Consulting  Engineers  Council  (aceC)  and 
President  of  the  newly  formed  American  Tort  Reform  Association. 

If  justice  is  blind  we  must  do  something  to  correct  her 
vision.     Because  the  vision  of  American  justice  has  become  so 
distorted,  that  the  scales  have  been  totally  tipped  to  the  plain- 
tiffs, and  particularly,  plaintiffs  that  can  afford  high  priced 
trial  lawyers.     The  American  civil  justice  system,  which  our 
Chief  of  Justice  Burger  has  for  many  years  decried,  is  in  danger 
of  seriously  damaging  our  way  of  life. 

Our  system  of  civil  justice  is  based  on  a  fair  hearing  of  the 
evidence  and  redressing  of  wrongs.    Today  its  become  an  investi- 
gation Of  who  has  insurance  and  inventing  a  legal  theory  to  show 
Why  the  insured  defendent  should  pay.     We  have  moved  from  remedy 
based  on  negligence  or  fault  to  compensation  based  on  injury,  the 
■ore  unlikely  and  outrageous  the  better. 

Risk  for  local  governments,  independent  businesses,  profes- 
sionals  providing  essential  services  was  something  computed  far 
down  in  the  budget  and  covered  by  insurance.     Now  risk  is  top  of 
the  agenda  at  city  council  meetings,  board  rooms,  and  universi- 
ties.    It  no  longer  is  a  minor  budget  item  for  insurance,  but  is 
often  not  only  expensive,  but  increasingly  unavailable. 

But  more  importantly,  it  has  put  many  people  in  the  "risk- 
business,  people  Who  must  make  the  decision,  "Do  I  dare  continue 
to  serve  on  this  board  of  directors,  this  school  board  or  town 
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council,  thi»  athletic  or  recreation  league?"    For  many  the 
answer  is  no.    They  have  decided  the  risk  isn't  worth  it.  Thi& 
is  particularly  true  of  snail  businesses,  volunteer  groups,  local 
governments,  and  special  purpose  districts.    That  decision  costs 
us  all;  not  in  dollars,  but  in  the  quality  of  our  communities. 

For  the  others  who  choose  to  take  the  risk,  however,  it 
changes  the  way  they  make  the  decisions  that  matter.    Rather  than 
innovation,  new  products,  new  services,  new  markets,  public  and 
private  managers  have  to  worry  about,  "What's  the  chance  I'll  get 
Sued?"    In  this  stifling  climate  of  anxiety  over  unknown  risk, 
our  econ'^mic  growth,  perhaps  even  our  spirit  of  adventure  and 
pioneering,  will  be  reduced. 

How  does  this  directly  relate  to  consulting  engineers?  Our 
members  have  been  consistently  in  the  forefront  of  responding  to 
the  major  challenges  of  this  century.    The  great  strides  in 
transportation,  communications,  buildings,  energy  generation, 
pollu*:ion  control  and  even  historic  preservation  are  all  depen- 
dent on  engineering,  most  of  it  done  by  independent  professional 
firms.    Yet  what  do  we  find  today. 

Liability  insurance  is  today  nowhere  available  for  hazardous 
waste  removal  engineering  nor  for  the  design  of  the  rehabilita- 
tion of  federal  buildings,  when  asbestos  is  present.  Firms 
performing  structural  engineerincj  necessary  for  construction  of 
dams,  wastewater  treatment  plants,  bridges,  as  well  as  public 
buildings,  experienced  an  average  increase  in  premiums  of  54%  iii 
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pollution  •xclusion  published  by  the  insurance  industry 
in  miv*  1985  «ay  elininate  coverage  for  environnental  fima  de- 
signing pollution  control  systems  for  water  and  air. 

But  the  root  cause  of  the  crisis  we  believe  is  not  in  the 
insurance  industry,  but  the  American  civil  justice  system.  Five 
years  ago  a  small  minority  of  our  firms  were  sued  by  their 
clients  t    /emedy  .Resign  errors  or  by  personal  injury  claimants. 
Today  ic  is  not  uncommon  for  engineering  firms  to  have  multiple 
suits  at  all  times  pending.    Architectural/engineering  (A/E) 
firms  in  1985  averaged  109  new  claims/100      .tbs  and  210  claims 
pending/100  firms. 

What  we  have  in  public,  as  well  as  private  and  commercial 
projects,  is  a  crisis  in  tort  liability.    This  crisis  extends  to 
every  facet  of  business  life. 

Wnat  is  the  crisis  of  our  tort  system?    For  that  matter,  what 
is  tort  law?    For  those  of  you  who  are  not  legal  scholars,  ^ort 
law  is  the  law  of  civil  wrongs  other  than  the  breach  of  contract. 
It's  the  framework  for  most  of  the  lawsuits  in  America  today. 

A  little  historical  perspective  is  needed  to  understand  how 
we  got  to  where  we  are. 

There  are  two  broad  areas  of  the  law:    criminal  and  civil. 
Tort  law  falls  under  the  civil  category  and  includes  everything 
from  slio  and  fall  cases  to  automobUe  acciae.^cs  to      bel  suits. 

The  rules  in  tore  law  center  on  what  kinds  of  injuries  can  be 
compensated  and  what  has  to  be  proved  to  win  the  lawsuit.  We 
inherited  these  rules  from  English  common  law.     In  the  past. 
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changes  in  these  rules  evolved  slowly,  largely  fron  court  deci- 
sions, not  from  statutes. 

In  America,  we  have  50  different  state  court  systems  and 
hundreds  of  federal  courts  that  aust  interpret  and  apply  these 
lavs.    There  is  often  a  difference  between  the  rule  in  one  place 
and  the  rule  applied  in  another.    Overall,  however,  most  court 
decisions  on  tort  law  have  followed  the  sane  general  trend. 

Surprisingly  enough,  even  with  all  the  minor  adjustments  and 
additions  made  through  nearly  200  years  of  American  court  deci- 
sions, the  balance  struck  by  English  common  law  remained  essen- 
tially the  same  from  the  early  1800s  until  the  1960s. 

With  limited  exception,  a  person  suing  could  recover  only  if 
he  proved  that  the  defendant  was  at  fault — that  the  defendant's 
negligence  caused  the  injury.    If  the  plaintif f--the  person 
bringing  the  lawsuit — was  the  primary  cause  of  his  own  injury 
through  negligence  or  d'     berate  conduct,  he  could  not  recover. 

Plaintiffs  could  usually  get  damages  for  intangible  pain  and 
suffering  only  if  there  was  an  accompanying  physical  injury.  And 
punitive  damages--punisbment  awards  over  and  above  compensation 
for  injury — were  available  only  for  truly  outrageous  conduct.  In 
othsr  vord&i,  tort  laws  were  defined  in  such  a  manner  that  one 
only  obtained  redress  for  cases  of  true  negligence,  not  for  the 
personal  risks  of  everday  life. 

The  tort  system  we  have  today— only  25  years  later — is  va^itly 
different.    Our  generation  has  overturned  200  years  of  legal 
tradition. 
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To  Uluetrate  recent  changes,  ist's  look  at  just  a  few  of  the 
important  decisions  of  the  last  25  years  in  California.     I  have 
chosen  Cellfomia  because  its  lead  has  often  been  followed  by 
other  states. 

In  1961,  California  rejected  the  common  law  doctrine  of 
sovereign  immunity,  which  for  centuries  had  protected  cities  and 
states  from  lawsuits.    In  fiscal  1984,  California  cities— that's 
California  taxpayers— paid  out  more  than  $19  million  in  claims, 
up  from  $5  million  just  three  years  ago. 

In  1962,  the  concept  of  fault  was  tossed  aside  in  the  area  of 
product  liability.    Now,  an  injured  person  doesn't  have  to  prove 
any  negligence— just  that  the  injury  night  have  been  prevented  by 
a  different  product  design.    That*?  how  you  get  lawsuits  against 
telephone  booth  manufacturers  for  not  making  their  product  crashproof. 

In  1968,  the  California  Supreme  Court  changed  the  standard  of 
care  owed  by  landowners,  extending  the  duty  of  "utmost  care"  to 
even  criminal  trespassers,    you  can  now  see  why  a  burglar  robbing 
a  school  can  successfully  sue  for  injuries. 

In  1975,  California  replaced  the  doctrine  of  "contributory 
negligence"  with  "comparative  negligence."    Comparative  negli- 
gence allows  an  injured  party  to  recover  if  he  is  partly— or  even 
primarily— at  fault  for  an  accident. 

Not  only  has  legal  doctrine  been  substantially  altered,  the 
dollar  value  of  awards  hap  ballooned.    The  tort  system  today  has 
more  million  dollar  winners  than  a  state  lottery.    You  may  think 
that  the  high  awards  you  read  about  are  aberrations,  but  in  1984 
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th«  av«rag«  product  liability  vtrdict  was  ovar  a  mill'  /n  dollars. 
Tha  avaraga  radical  aalpractica  award  was  $950,000. 

Courts  today  also  hava  bacona  »ora  libaral  in  awarding  puni- 
tiva  danagas.    Racantly,  an  insuranca  conpany  disputad  the  proper 
settlement  amount  with  a  couple  whose  car  was  rear-ended.  The 
insurance  company  offered  $4,500;  the  couple  believed  they  were 
entitled  to  $17,000.    They  sued,  claiming  the  insurance  company 
had  failed  to  settle  their  claim  in  good  faith,  and  recovered 
$7.4  million  in  punitive  damages.     Regardless  of  who  was  right  or 
wrong,  the  punitive  damages  awarded  were  totally  out  of  propor* 
tion  to  the  c^ain  at  hand. 

And  courts  in  many  states  are  handing  out  extraordinary 
awards  even  where  there  is  no  physical  injury,  just  the  mental 
trauma  caused  by  watching  an  injury  happen  to  someone  else,  or 
the  worry  brought  on  by  fear  that  an  injury  might  occur  in  the 
future. 

Huge  damage  awards  are  a  recent  phenomenon.    The  first 
million-dollar  tort  verdict  was  awarded  in  1961.     In  19B3  alone, 
this  country  settled  360  cases  for  $1  million  or  more.     By  com- 
parison, in  the  entire  judicial  history  of  Canada,  there  have 
been  only  six  $1  million  tort  cases — and  three  of  those  cases, 
applying  Canadian  law,  were  decided  by  U.S.  courts.    No  other 
country  pays  these  huge  amov4nts. 

The  financial  cost  of  our  tort  reparations  system  is  stag- 
gering:    In  1984,  the  tort  system  was  estimated  to  cost  37  times 
as  much  as  it  did  in  1950.    Commercial  liability  insurers  alone 
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spent  $2.9  billion  defending  suits  in  1983;  and  legal  defense 
costs  had  risen  to  25  cents  per  premium  dollar,  compared  with  5 
cents  per  dollar  in  the  1950s. 

Think  of  it  instead  as  the  dean  of  Stanford  Law  School  did  — 
fts  litigation  pollution,  or  more  precisely,  as  a  disease  drama- 
tically weakening  our  nation. 

It's  a  disease  with  16.6  million  li><^suit8  in  America  last 
year  (Japan  had  less  than  1%  as  many).     It  is  a  disease  which 
consumes  as  much  as  $60  billion  of  our  GKP,  and  wastes  some  of 
America's  finest  minds,  best  products,  most  successful  research 
and  production  facilities  and  saps  the  creativity  and  energy  of 
our  public  and  private  enterprises.    And  it's  a  uniquely  American 
disease.    Two  thirds  of  the  world's  lawyers  are  in  the  U.S. 

What  are  the  symptoms?    Such  lawsuits  occur  everywhere  — 
sometimes  for  the  most  frivolous  reasons.  They  are  reported  in 
any  newspaper  almost  any  day  and  liability  awards  from  these 
suits  show  no  relationship  with  fact,  fault  or  fairness.  The 
acute  sy)nptom  of  the  disease  is  a  plague  of  insurance  policy 
cancellations  and  premium  increases. 

Most  of  the  1986  policy  renewals  among  our  members  for  lia- 
bility insurance  show  increases  from    50  to  900%.  furthermore, 
almost  everyone's  deductibles  are  being  doubled  and  limits  of 
liability  are  being  reduced. 

The  consequences  for  hazardous  waste  cleanup  engineers,  as  we 
described  above,  as  well  as  nurse-midwives,  day  care  centers, 
asbestos  removal  contractors,  ski  areas,  small  towns  and  commu- 
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nity  colleges,  LP  gas  distributors,  new  drug  companies,  landfill 
operators  and  thousands  more,  are  they  have  to  go  bare  —  no  one 
will  write  insurance  at  any  price.    They •re  facing  bankruptcy, 
liquidation  or  the  deadly  game  of  litigation  roulette.    More  than 
13%  of  all  ACEC  fima  went  "bare"  in  1985,  but  more  sadly  1  in  3 
of  all  of  our  smallest  firms  either  cannot  afford  or  cannot 
obtain  liability  insurance.    As  a  result,  the  public  is  unpro- 
tected, as  well  as  these  independent  businesses. 

We're  here  today  to  introduce  ATRA.    We  want  to  find  a  cure 
to  this  disease.    We  feel  that  basic  tort  reform  is  the  only 
answer,  together  with  a  fundamental  change  in  public  attitude 
toward  tort  litigation.  ATRA  is  the  first  and  only  national 
association  to  join  together  a  broad  army  of  public  and  private 
organizations  to  f';;ht  this  litigation  pollution.    As  you  can 
see,  we  include  professionals  and  trade  associations,  some  of  the 
biggest  and  some  of  the  smallest.    Our  charter  member  organiza- 
tions represent  more  than  960,000  businesses,  professionals, 
schools,  communities,  partnerships  and  public  entities.  Collec- 
tively, they  employ  more  than  19  million  tax  paying  Americans. 
And  we  expect  more  than  200  other  associations  to  join  within  30 
days.    We  are  all  committed  to  curing  this  disease,  lowering 
liability  premiums,  litigation  expenses,  and  reducing  the  fre- 
quency of  unjust  and  irrational  lawsuits.    We  have  a  two-pronged 
agenda.    First,  build  a  broad-based  bipartisan  public  organiza- 
tion with  the  resources  and  capabilities  to  demonstrate  to  our 
nation's  policymakers  what  Kas  to  be  done.    Many  lawmakers  hear 
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only  the  voice  of  the  Association  of  Trial  Lawyers  of  America 
(ATLA).     In  fact,  the  multi-million  dollar  war  chest  they've 
laised  to  oppose  tort  reform  demonstrates  how  their  own  self- 
interest  is  leading  them  to  ignore  their  duty  to  the  public. 

second,  we  intend  to  carry  this  effort  to  50  state  capitals 
this  year.     Tort  reform  will  not  come  only  by  the  efforts  inside 
Washington's  beltway.     it  will  be  the  #1  issue  in  at  least  40 
state  legislatures  this  year.     We  stand  ready  to  support  these 
state  efforts,  especially  with  the  help  of  the  America-  Legisla- 
tive  Exchange  Council,  the  leading  organizations  of  state  legis- 
lators  concerned  about  tort  reform. 

Of  course,  national  leadership  is  forthcoming.  Attorney 
General  Meese  has  created  a  special  Working  Group  within  the 
Domestic  Council  to  propose  tort  reform  proposals.  Ass't. 
Attorney  General  WiUard  calls  tort  reform  his  #1  priority. 

The  membership  of  atRA  spent  an  afternoon  at  the  White  House 
just  two  days  ago  to  air  our  concerns  and  explore  ways  we  can 
helo  achieve  our  g'^»»l5. 

Chief  Justice  Berger  tells  the  story  of  a  small  town  with  only 
one  lawi'er  who  is  about  to  close  up  shop  for  lack  of  business. 
But  then  another  lawyer  moves  in  —  now  both  are  thriving.  The 
Chief  Justice  has  called  for  tort  reform  and  the  Judicial  Conference, 
which  he  chairs,  is  actively  reviewing  several  proposals. 

Of  course.  Congress,  too,  will  hold  hearings.     We  believe  it 
fitting  tnat  the  Judiciary  Committee,  which  is  responsible  for  the 
nations's  court  system  and  federal  legal  structure,  is  the  tirst 
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Sonata  Conunitt**  to  h«ar  th«  ATRA  aessag*.    Tort  r«fonn  will 
certainly  b«  an  inportant  iten  on  th€  Congress'  agenda  thi»  year. 

The  battle  has  begun.    Much  h«»  to  be  done.    The  public  needs 
to  get  a  better  understanding  of  how  the  arcane  subject  of  tort 
law  so  severely  affects  their  lives  and  their  livelihoods. 

We  are  confident  of  the  success  of  our  effort  because  cf  the 
broad  public  and  private  support  and  interest  we  have  already 
received.    We  are  confident  that  our  friands  in  Congress  will  be 
interested  and  coinmitted  to  join  us  in  this  effort. 

What  is  the  solution?    We  can't  look  to  the  lawyers  zo  solve 
the  problem.    Abraham  Lincoln,  a  lawyer  himself,  once  said  that 
the  highest  duty  of  an  attorney  was  to  discourage  litigation. 
While  I  certainly  support  his  view,  it  is  a  tough  standard.  It*s 
like  asking  doctors  to  discourage  medicine  or  ad  agencies  to 
discourage  advertising.     In  fact,  just  the  opposite  is  happening 
as  lawyers  increasingly  advertise  for  tort  clients. 

We  can't  look  to  insurance  companies  to  solve  the  problem. 
As  middlemen,  insurers  are  in  thft  business  of  spreading  risks  in 
a  society,  not  picking  up  the  tab  for  then.     Insurance  is  unusual 
in  that  it  must  price  its  product  to  cover  the  cost  of  lawsuits 
today  and  w^ny  years  into  the  future.    As  long  as  the  courts 
define  the  rulss,  the  policies  will  be  competitively  priced  to 
reflect  those  rules.    If  the  liabilities  are  undefined,  the 
insurance  cannot,  or  should  not,  be  written. 

Finally,  we  can't  look  to  the  courts  alone  to  solve  the 
problem.     Courts  are  focused  institutions  which  decide  narrow 
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ca««s  involving  the  parties  before  then.    Only  occasionally  do 
they  see  repercussions  beyond  the  innediate  case.    If  they  did, 
they  would  probably  not  have  set  many  of  these  recent  precedents. 

It  took  25  years  of  case-made  changes  in  doctrine  to  create 
our  most  litigious  society  ir  the  world;  but  we  do  not  have  25 
years  to  correct  it.     The 'stakes  are  simply  too  high.    So,  if  we 
can't  look  to  the  lawyers,  and  we  can't  look  to  the  insurance 
companies,  and  we  can't  look  to  the  courts  to  solve  the  problem, 
who  can  we  look  to? 

The  answer  lies  with  us  as  citizens  and  with  the  legislature. 
But  the  legislature  will  not  act  until  the  voters  make  their 
voices  known.    Everyone  must  get  involved  because  everyone  is 
paying  the  price— municipalities,  businesses,  citizens  and  even 
the  trial  lawyers,  who  are  themselves  having  trouble  getting 
liability  insurance. 

It  is  t<me  for  all  of  us  to  step  back  and  readdress  some 
basic  questions: 

o        Is  fault  still  important? 

^       V?®!?,?^  °"  defining  and  assigning 

liability?  ^ 

o       Should  there  be  limits  on  financial  damages? 
o       When  does  ease  of  suit  cripple  the  productive  elements 
of  society? 

These  questions— and  others— are  big,  important  and  complex. 
They  must  be  thoroughly  analyzed  and  debated  at  the  local,  state 
and  national  levels  by  everybody,  not  just  the  experts.    We  must 
understand  the  issues.     We  must  talk  to  one  another.    We  must 
involve  our  legislators.    Only  then  will  the  system  begin  to  change. 
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The  following  are  some  solutions  we  night  consider: 

1.  Put  limits  on  liability. 

o    Limit  pain  and  suffering  awards,  particularly  when 

there's  no  physical  injury  or  when  the  injury  occurred 
to  someone  else. 

o    Reduce  size  of  awards  where  the  impact  of  taxes, 
expenses  and  collateral  sources  are  significant. 

2.  Punitive  damages.    The  original  justification  for 
punitive  damages  was  to  deter  outrageous  behavior, 
willful  and  wanton  misconduct.     In  recent  years,  this 
good  standard  has  been  diluted  to  the  point  of 
capriciousness. 

3.  Revive  comparative  negligence.    This  doctrine  allows 
plaintiffs  to  recover  large  damages  even  if  they  are 
more  responsible  for  the  injury  than  the  defendant. 
That's  what  allows  people  who  throw  themselves  in  front 
of  subway  trains  to  recover  hundreds  of  thousands  of 
dollars  from  the  taxpayers.    It  should  be  possible  for 
judges  to  dismiss  lawsuits  at  an  early  stage  if  the 
plaintiffs  are  clearly  responsible. 

4.  Eliminate  joint  and  several  liability.    The  defendant 
should  be  financially  responsible  only  for  his  own 
fault  in  Che  incident,  and  not  for  someone  else's  fe^ult 
if  that  person  ca/i't  pay. 

5.  Limit  the  contiqency  fee  s_ystem.    This  encourages 
frivolous  lawsuits  and  provides  an  irresistible 
incentive  to  extend  the  line  on  defining  liability. 
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Create  a  mechanlsn  for  nandatory,  non-binding 
arbitration  of  smaller  claims  ,  which  make  up  the  bulk 
of  tort  cases,     if  a  plaintiff  ti:en  carries  his  case  on 
to  the  courts,  he  should  pay  defense  cwsts  if  he  does 
not  prevail. 

We  think  that  the  Alternative  Dispute  Resolution  Act  and  the 
Litigation  Abuse  Act  are  two  steps  in  the  right  direction.  We 
urge  the  Judiciary  Committee  to  become  the  Senate  leaders  for 
tort  reform.     Pieces  related  to  specific  professions  or  remedies 
have  been  introduced  elsewhere  but  this  is  the  Committee  where 
the  leadership  focus  should  be. 

Someone  once  said  that  people  get  the  kind  of  government  they 
deserve,     m  a  democracy,  ifs  also  true  that  we  get  the  kind  of 
civil  justice  system  we  deserve. 

I  think  we  deserve  a  system  that  is  predictable.    A  system 
that  provides  prompt,  just  and  full  compensation  to  injured 
victims  at  a  reasonable  cost.    A  system  that  does  not  make  each 
of  us  a  potential  target  for  lawsuits  arising  from  someone  else's 
accidents.    A  system,  in  other  words,  that  does  not  outrage  our 
common  sense  notions  of  justice. 

Thank  you  for  the  opportunity  to  present  our  views  today,  i 
will  be  happy  to  answer  any  cfuestions. 
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BEFORE  THE 
INTERSTATE  COMMERCE  COMMISSION 


PETITION  FOR 
INVESTIGATORY  RULEMAKING 
MOTOR  CARRIER  INSURANCE  RATES 


COMES  NOW  the  American  Trucking  Associations,  Inc. 
(ATA),  pursuant  to  49  U.S.C.  §10321  and  11701,  and  49  C.F.R. 
Parts  1110  and  1117,  and  hereby  petitions  the  Commission  to 
institute  an  investigatory  rulemaking  into  the  cause  and 
effects  of  the  current  increases  in  insurance  premium  rates 
for  motor  carriers  leading  to  the  adoption  of  findings  a  ./or 
rules  which  will  assist  motor  carriers  in  acquiring  and 
maintaining  the  required  insurance  and  in  controlling  the 
increased  costs. 

Identification  and  Interest  of 
American  Trucking  Associations,  Inc. 

The  American  Trucking  Associations,  Inc.  is  a 

national  trade  association  which  represents  the  interest  of 

the  trucking  industry  throughout  the  United  States.     It  is  a 

federation  whose  membership  is  the  individual  motor  carriers 

and  affiliated  trucking  associations  in  each  of  the  fifty 

states  and  the  District  of  Columbia.    The  association 
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participate*  regularly  In  proceedings  before  the  Commission, 
other  state  and  federal  agencies^  and  in  state  and  federal 
courts  representing  the  interests  of  the  motor  carrier 
industry. 


Movers  Conference;  ril«.  Air  and  Package  Carriers  Conference, 
Inc.;  Interstate  Carriers  Conference;  Munition  Carriers 
Conference,  Inc.;  National  Automobile  Transporters 
Association;  Private  Carrier  Conference;  Regional  and 
Distribution  Carders  Conference;  Regular  Common  Carrier 
Conference;  and  Specialized  Carriers  and  Rigging  Association. 

Statement 

The  Congressional  goal  of  the  Motor  Carrier  Act  of 
1980  toward  maintaining  a  safe,  efficient,  economically  sound 
and  competitive,  privately  owned  motor  carrier  transportation 
system,  49  O.S.C.  10101,  Is  being  hampered  by  the  current 
*hard  market*  In  the  Insurance  Industry.    Motor  carriers  are 
faced  with  the  obstacles  of  staggering  increases  In  their 
insurance  Premium  rates,  withdrawal  of  many  Insurance 
carriers  from  the  motor  carrier  Insurance  market,  and  severe 
limitations  on  the  number  of  policies  that-  Insurance 
companies  staying  In  the  market  can  or  will  write.  Motor 
carriers  are  not  only  finding  the  Congressionally  required 


ATA  Is  joined  In  this  petition  by  the  American 
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iniuranc  mort  •xp«niiv«  but  mor*  diffivjlt,  or  even 
impoiiibl«i  to  obtain. 

Pursuant  to  th«  provisiona  of  aaction  10927  of  Title  A9, 
Unitad  States  Coda,  49  U.S.C.  10927r  tha  Commission  cannot 
iaaua  an  operating  cartificatar  parmir.  or  certificate  of 
regiatration  to  a  motor  carrier  until  that  carrier  has 
submitted  evidence  of  a  bondr  insurance  policy,  or  ocher  type 
of  security,  approved  by  the  Commissionr  in  an  amount 
aufficient  to  cover  ali  environmental,  personal  liability,  < 
loaa  or  damage  of  property  judgments  against  the  carrier, 
furtherr  a  carrier'a  cartificatar  permitr  or  registration 
remains  in  effect  only  as  long  as  the  carrier  v*aintains  the 
required  ir.surance.    49  U.S.C.  510927. 


new  and  exiating  car^^'ars  to  oi      n  the  insurance  necessary 
to  comply  with  thia  requirement.    Further,  those  carriers  who 
are  able  to  obtain  insurance  are  often  faced  with  serious 
delays  in  acquiring  the  coverage  raguirtrd,  and  when  insurance 
is  available  it  is  at  a  highly  inflated  rate.    The  amount  of 
a  motor  carrier's  insurance  r&te  increase  bears  no  apparent 
relationship  to  ty.e  individual  carrier*a  or  the  motor  carrier 
industry's  claims  ratio  or  claims  history.    A  carrier's  rate 
increase  appears  to  be  a  function  of  the  financial  needs  of 
the  individual  underwriter(s)  rather  than  the  claims  record 


The  Current  'nsurance  market  makes  it  difficult  for 
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of  th«  carrUr,    Xncrtas«s  of  300%  to  400%  ar«  mor«  and  mor« 
conoBOn  throughout  tht  motor  carritr  industry,    Incrtasts  of 
500%  or  Bor«  ar«  not  unb«ar1  of. 

Th«  Conaiasion  la  wall  awara  of  tha  axistanca  of 
thaaa  problaaa.    Tha  criaia  facing  tha  motor  carriar  induatry 
haa  baan  daaonatratad  by  tha  numbar  of  carriara  who  hava 
aought  individual  panaiaaion  to  adopt  inauranca  aurchargas 
and  tha  graat  ineraasa  in  tha  numbar  of  carriara  tha 
Commiasion*a  anforcamant  arm  has  diacovarad  which  hava  baan 
forcad  by  tha  currant  criaia  to  attampt  to  oparata  without 
inauranca.    Tha  number  of  auch  anforcamant  actiona  brought  by 
tha  agancy  thia  yaar,  comparad  to  tha  numbar  brought  in  prior 
yaars,  has  incraasad  dramatically. 

To  of far  aoma  halp  to  tha  induatry,  ATA  haa 
racantly  inatitutad  an  "inauranca  hot  lina*  intandad  to 
anawar  carriara*  inauranca-ralatad  quaationa  and  to  guida 
carriara  to  aourcaa  of  available  inauranca.    Tha  "hot  lina" 
haa  baan  racaiving  35-50  calla  a  day.    it  is  claar  that 
inauranca  availability  and  inauranca  rata  'ncraasas  ara  ona 
of  tha  major  problama  facing  tha  motor  cat.iar  induatry 
today. 
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Focus  of  the  Inv3tiqatory  Rulemaking 
For  the  above  stated  reasoiSr  ATA  requests  that  the 
CoMiaslon  initiate  a  tvo-stage  investigatory* rulemaking «  In 
th«  first  part  of  the  proceeding,  the  Conmission  should  seek 
public  cosnent  as  to  the  depth  and  -cause  of  the  insurance 
crisis  in  the  isotor  carrier  induatry;  the  relationship,  if 
any,  batween  the  premiun  rates  charged  carriers  and  the 
carriers*  claims  ratios,  etc. t  the  availability  of  insurance 
and  tha  prevailing  rates  for  insurance  in  the  industry.  The 
agency  should  also  examine  how  many  carriers  have  been  forced 
to  cease  or  curtail  operations  as  a  result  of  tlieir  inabixl^y 
to  obtain  insurance  coverage  or  obtain  it  at  a  reasonable 
rate.    The  Commission  should  also  investigate  the 
effectiveness  of  insurance  surcharges  in  easing  the  financial 
burden  on  individual  companies  and  determine  the  feasibility 
of  adopting  a  general  insurance  surcharge  for  the  motor 
carrier  industry  md  determine  what  other  relief  is  available 
or  required  to  alleviate  the  current  crisis. 

The  agency  should  obtain  responses  from  members  of 
the  insurance  industry,  using  ins  general  subpoena  powers,  49 
U.S.C.  S1032x,  to  obtain  the  information  needed  to  study  thi^ 
problem. 

After  conducting  the  first  phase  of  the  proceeding, 
the  ICC  should  release  their  Finding  of  Facts  and  Recomnenda- 
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tioni  and  pronptly,  in  accordance  to  tht  findln^a  nade, 
inatitutt  tha  appropriate  rulemakings  or  policy  proceedings 
and  aubait  reconmendationa  to  the  Congreaa  for  legialative 


action* 


WREREPORC,  the  American  Trucking  Asaociationa ,  Inc. 


respectfully  requeats  thia  Ci 


iaaion  to  initiate  an 


investigatory  ruleaiaking  into  the  cauaea,  effecta  and 


possible  remedies  of  the  insurance  crisia  now  facing  th« 


motor  carrier  industry. 


Respectfully  submitted, 

AMERICAN  TRUCKING  ASSOCIATIONS,  INC. 


WILLIAM  S.  Bl/SKER 
Vica  President, 
Legal  Affalra 
LARA  BATTS 

Vice  Preaident, 
Policy  V 
KENNETH  E.  SIEGEL 

Associate  General  Counsel 

American  Trucking  Associations, inc. 

2200  Mill  Road 

Alexandria,  Virginia  22314 

(703)  838*1857 
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Mr.  Florio.  Thank  you  very  much. 
Mr.  Deragon. 


STATEMENT  OF  JAY  DERAGON 


Mr.  Deragon.  Thank  you,  Mr.  Chairman  and  members. 

My  name  is  Jay  Deragon.  I  am  president  of  National  Risk  Man- 
agement out  of  West  Falmouth,  ME.  I  am  an  independent  risk 
management  adviser  to  the  American  Trucking  Association,  other 
trade  groups  and  associations,  as  well  as  individual  motor  carriers. 

This  morning  in  a  brief  statement  I  wc  uld  like  to  voice  my  opin- 
ion and  views  on  the  current  istme  as  I  see  it  and  some  probable 
solutions,  both  short  term  and  long  term,  i^w*^  to  time  restraints,  I 
was  unable  to  submit  a  formal  statement;  however,  I  will  submit 
one  in  the  future. 

First  I  would  like  to  address  the  insurance  industry  and  its  prac- 
tices. Traditionally,  we  have  seen  the  insurance  industry  go 
through  cyclical  changes  in  their  pricing  methods.  Factors  involve 
the  interest  rates,  the  economic  climate,  as  well  as  reinsurance 
marketplace. 

These  chcmges  affect  the  American  economy  in  their  inability  to 
provide  stable  pricing.  The  current  crisis,  which  is  a  crisis  that  we 
are  going  through,  is  the  worst  since  1906  in  the  San  Francisco 
earthquake.  I  find  it  unreasonable  to  think  that  the  insurance  in- 
dustry in  1983  made  a  profit  and  in  1984  are  claiming  $3.6  billion 
in  losses. 

The  question  I  have  and  many  other  people  have  is  they  are  one 
of  the  largest  financial  institutions  in  this  country,  and  aren't  they 
able  to  predict  trends,  changes,  and  provide  a  stable  environment 
to  adapt  to  these  changes  and  trends.  The  current  crisis  sees 
swings  of  500  to  1,000  percent  increases  in  liabilitv  insurance,  iiot 
only  for  the  trucking  industry  but  for  other  industries  as  well. 
Why.  over  a  perifKl  of  1  year,  if  this  current  tort  system  has 
evolved  over  the  last  5  to  10  years,  should  the  swing  affecting  the 
American  economy  come  all  of  a  sudden? 

The  ii  surance  mdustry  k  in  the  risk  financing  business.  Their 
ability  o  finance  risk  is  based  on  their  ability  to  measure  risk. 
Currenily,  the  motor  carrier  industry  is  faced  with  these  huge  in- 
creases, and  yet  no  answers  regarding  trucking  and  its  experience 
as  a  risk. 

Trucking  is  thrown  into  the  category  as  commercial  auto.  Being 
a  large  industry,  the  insurance  hic'istrv  categorizes  risk,  and 
again,  trucking  is  labeled  as  commerc'al  auto,  thrown  in  with 
buses,  taxicabs,  every  type  of  commercial  auto  you  can  imagine. 

My  question  is  what  is  the  experience  of  the  trucking  industry 
compared  to  these  others?  Part  of  risk  financing  is  spreading  the 
risk  and  the  financing  of  those  risks.  Should  we  investigate  a  prob- 
able alternative  in  determining  other  methods  of  risk  financing  bv 
individual  group?  Is  it  fair  that  the  trucking  industry  pay  the  high 
premiums  due  to  the  overcdl  experience  of  what  is  called  commer- 
cial auto,  or  should  special  segments  within  that  category  be  treat- 
ed individually? 

A  more  detailed  approach  to  the  problem  is  to  identify  the  prob- 
lem areas  withii.  that  group  and  address  them. 
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The  trucking  industry  is  well  aware  of  the  risks  that  they  impose 
to  the  public.  The  American  Trucking  Association  has  conducted 
risk  management  seminars,  they  publish  a  risk  management 
manual,  they  have  an  insurance  hotline.  Not  just  currently,  but  in 
the  past  they  have  also  publicized  many  manuals  and  publications 
on  management  and  who  to  deal  with  their  risk.  They  are  well 
aware,  and  probably  more  than  the  insurance  industry,  of  their 
risks  and  how  to  control  them. 

Currently  the  Federal  motor  carrier  safety  regulations  provide  a 
sound  base  of  practices  and  standards.  The  problem  as  I  see  it  is 
that  the  field  engineers  or  representatives  of  the  DOT  could  not 
conceivably  visit  thousands  of  trucking  companies  with  their  cur- 
rent staff  to  make  sure  that  the  trucking  industry  as  a  whole  is 
complying  with  the  Federal  motor  carrier  safety  standards. 

As  voiced  previously,  there  should  be  surprise  visits.  There 
should  be  more  stringent  compliance.  In  my  experience  in  what 
DOT  has  done,  they  have  gone  in  and  reviewed  an  average  of  10 
driver  files  in  the  company  that  has  200.  Shouldn't  we  review  all 
the  filea  to  be  assured  that  that  motor  carrier  is  complying  with 
Federal  motor  carrier  safety? 

Other  issues  that  can  be  of  help  to  the  motor  carrier  industiy  in 
controlling  th'^ir  risk,  the  Motor  Carrier  Safety  Assistance  Pro- 
gram, which  really  is  an  adjunct  to  the  DOT  Federal  Motor  Carrier 
Act,  in  which  more  field  representatives  can  be  available  to  be  sure 
that  the  majority  of  the  trucking  companies  out  there  are  comply- 
ing. 

Driver  disqualification.  Should  we  provide  higher  standards  for  a 
driver  to  become  a  professional  tnickdriver  and  not  a  last  resort 
for  employment?  Certification  of  safety  fitness.  Again,  the  Federal 
motor  carrier  safety  regulations  provide  maintenance  rules  and 
regulations,  driver  qualification  files.  Higher  standards  of  measur- 
ing these  can  help  the  motor  carrier  industry  better  control  the 
risks  in  field  who  are  not  cooperating  and  complying  with  Federal 
motor  carrier  regulations. 

Classified  licensing.  The  problem  the  motor  carrier  industry  is 
facing  in  measuring  its  risk— which,  by  the  way,  the  biggest  risk  is 
the  driver— is  checking  out  his  previous  employment  record  arid 
checking  out  wheth*^*"  or  not  he  has  multiple  State  licenses.  There 
is  no  uniformitv  in  this  issue  and  should  the  Federal  motor  carrier 
regulations  include  uniformity  on  the  State  levels. 

National  driver  register  is  another  facet  of  measuring  risk  for 
the  motor  carrier  industry. 

All  State  regulations  should  be  uniform  so  that  the  motor  carrier 
can  have  a  better  method  of  streamlining  his  operation  and  under- 
standing the  risk  and  ways  to  measure  the  risks  and  control  them. 
The  insurance  industry  is  in  support  of  this  and  so  is  the  motor 
carrier  industry. 

Again,  I  cannot  emphasize  enough  the  importance  of  field  inspec- 
tions by  the  Department  of  Transportation.  The  motor  carrier  in- 
dustry, like  all  industries,  realizes  that  not  all  members  of  that  in- 
dustry will  cooperate  and  comply  and  provide  professional  service 
to  the  public  at  safe  standards.  Increase  in  inspeci  ons  would  help 
eliminate  those  individual  motor  carriers  who  are  noncomplyiug 
and  providing  a  risk  to  the  public. 


758 


756 


The  current  legislation  on  the  Risk  Retention  Act  is  a  short-term 
opportunity  for  solution;  however,  we  must  realizes  that  no  matter 
what  we  propose  in  enacting  the  Risk  Retention  Act,  we  are  going 
to  be  involved  with  the  insurance  industry,  at  the  whims  of  the  re- 
insurance rates. 

It  may  be  a  short-t3rm  solution,  but  long  term  it  could  cause  the 
same  pvtblems  we  are  facing,  and  that  is  higher  cost  to  the  busi- 
nebz  inviuf^try  due  to  cyclical  changes. 

To  4>nd  my  testimony,  the  great  historian  in  America,  George 
Santana,  once  said  that  those  who  forget  the  past  are  condemned 
tc  repeat  it.  The  insurance  industry  is  repeating  what  they  have 
been  through  historically  since  the  beginning  of  their  industry.  The 
future  will  be  more  stable  if  we  can  educate  one  another,  eliminate 
the  poor  risk,  anu  transfer  the  responsibility  to  the  people  who  are 
responsible  on  the  primary  level. 

Thank  you. 

Mr.  i^'lorio.  Thank  you  very  much. 

Mr.  Pizzi,  we  have  a  vote.  What  I  think  we  will  do  is  take  a  10- 
minute  recess,  and  when  we  reconvene,  we  will  be  pleased  to  hear 
from  you. 

The  committee  stands  in  recess  for  approximately  10  minutes. 
PBrief  recess.] 

Mr.  Florid.  The  subcommittee  will  kirit**y  reconvene. 

Dr.  Phillips,  I  understand  you  have  the  problem  that  most  of  us 
in  Congress  have,  being  required  to  be  in  two  places  at  one  time.  I 
am  sure  there  will  be  no  difficulty  in  allowing  you  to  go  next. 

STATEMENT  OF  DEBORAH  PHILLIPS,  PH.D. 

Ms.  Philups.  Thank  you  very  much.  Mr.  Chairman  and  members 
of  the  committee,  my  name  is  Deborah  Phillips.  I  want  to  thank 
you  very  much  inviting  me  to  testify  on  behalf  of  the  National 
Association  for  t^e  Education  of  Young  Children. 

I  will  submit  my  full  testimony  for  the  record.  This  morning  I 
will  summarize  the  statement. 

The  National  Association  for  the  Education  of  Young  Children  or 
NAEYC,  is  a  nonprofit  membership  association  comprised  of  50,000 
individuals  who  work  in  all  facets  of  early  education.  For  the  last 
10  months  we  have  been  receiving  between  150  and  200  calls  each 
week  from  providers  who  cannot  find  affordable  liability  insurance, 
if  they  can  find  insurance  at  all.  We  have  never  received  this  mag- 
nitude of  calls  on  any  single  issue  in  the  60-year  history  of  the  asso- 
ciation. 

It  is  particularly  rewarding  to  see  this  subcommittee  emphasize 
issues  of  prevention.  While  the  immediate  problems  associated  with 
the  shortage  and  cost  of  insurance  are  immense,  it  is  critical  to 
look  ahead  to  ways  of  preventing  a  reoccurrence  of  what  has  now 
been  determined  to  be  a  cyclic  problem. 

Last  November,  NAEYu  conducted  a  random  national  survey  of 
the  child  care  field  to  assess  the  magnitude  of  the  insurance  crisis. 
Almost  300  surveys  were  returned  from  child  care  providers  in  43 
States,  thus  giving  the  results  national  scope.  Our  results  have 
been  corroborated  many  times  over  by  State  and  local  surveys  that 
are  summarized  in  the  full  text  of  my  testimony. 
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Today  I  would  like  to  give  you  a  few  of  the  themes  that  have 
emerged  from  the  survey  results.  First,  they  document  that  the  in- 
surance  problems  experienced  by  child  care  providers  appear  to  be 
worsenmg.  Whereas  only  20  percent  of  the  programs  surveyed  last 
summer  had  experienced  cancellations  and  nonrenewals,  the  cur- 
rent results  show  that  60  percent  of  family  day  care  homes  and  34 
percent  of  centers  are  reporting  these  problems. 

Second,  the  data  make  it  clear  that  the  negative  characteriza- 
tions of  child  care  as  a  risky  or  unprofitable  business  are  complete- 
ly unfounded.  Nine  out  of  t  -  programs  responding  had  never  had 
a  claim  on  their  liability  insurance  policies.  Of  those  with  claims 
80  percent  had  claims  that  were  less  than  $500  total.  The  largest 
single  claim  was  for  only  $15,000. 

Child  care  is  a  sound  insurance  risk.  There  is  no  actuarial  basis 
for  the  cancellations  and  exorbitant  rate  increases  that  are  jeop- 
ardizing the  availability  of  essential  quality  child  care  in  this  coun- 
try. There  is  no  evidence  that  large  numbers  of  huge  claims  are 
surfacing  from  the  child  care  field.  We  have  asked  for  this  evidence 
from  the  insurance  industry  and  they  haven't  produced  it.  Prior 
congressional  hearings  have  requested  this  information  and  it  was 
not  forthcoming. 

This  week  I  spoke  to  staff  of  the  General  Accounting  Office  who 
looked  at  the  Insurance  Services  Office  data  and  they  threw  their 
hands  up.  They  can't  interpret  the  data.  They  don't  believe  the  evi- 
dence is  there. 

Third  and  perhaps  most  troubling,  the  quaUty  of  our  Nation's 
child  care  programs  is  being  jeopardized  as  a  direct  result  of  the 
insurance  crisis.  We  inquired  about  how  programs  plan  to  respond 
to  their  insurance  problems.  Most  responded  that  they  would  raise 
parent  fees  where  possible  and  they  would  cut  into  their  operating 
budget  m  addition.  But  increased  parent  fees  will  not  go  to  staff 
salaries  or  to  new  books  or  improved  meals.  They  will  go  to  the  in- 
surance industry. 

There  is  no  maneuvering  room  in  a  child  care  budget.  The  child 
care  directors  I  have  spoken  to  are  planning  to  hire  staff  with  less 
training,  to  have  fewer  staff  for  supervising  children  and  to  cut 
back  on  their  educational  resources.  These  are  precisely  the  ele- 
ments of  an  early  childhood  program  that  guarantee  the  safe  and 
healthy  development  of  children.  The  price  of  the  insurance  crisis 
m  child  care  will  be  paid  by  the  children  who  will  receive  lower 
quality  are. 

For  programs  that  can  increase  parent  fees,  the  dollar  amounts 
are  not  trivial.  Annual  increases  of  $100  to  $350  per  family  per 
year  were  quoted  to  me  by  programs  that  serve  predominately  low- 
income  families.  Head  Start  programs  and  programs  that  serve 
htle  XX  children  are  unable  to  pass  increased  costs  on  to  parents. 
They  receive  a  set  reimbursement  fee  per  child.  There  are  no 
parent  fees  to  raise.  Not  surprisingly,  in  our  sui-vey,  11  percent  of 
the  Head  Start  programs  thai  i'esponded  indicated  they  plan  to 
close  and  61  percent  reported  they  would  need  to  reduce  services. 

Among  famUv  day  care  programs,  it  is  not  just  quality  that  will 
be  sacrificed.  These  programs  are,  in  fact,  closing.  A  survey  by  the 
Children's  Foundation,  an  advocacy  association  for  family  day  care 
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providers,  revealed  that  30  percent  of  the  programs  responding  to 
their  survey  reported  plans  to  terminate. 

How  effective  have  State  and  national  responses  been  so  fa.?  The 
responses  from  the  States  to  the  insurance  problems  of  child  care 
providers  have  been  very  uneven  and  genercdly  unsuccessful.  They 
are  not  addressing  the  affordability  issue  at  all.  There  are  no  assur- 
ances that  once  the  insurance  industry  bounces  back  from  this  fi- 
nancial CTcle,  it  won't  all  happen  over  again  a  few  years  from  now. 

Several  States  like  Maryland,  Cedifomia,  and  Pennsylvania  have 
ebtablished  marketing  assistance  plans.  In  Maryland,  when  I  asked 
whether  the  ]  AP  had  helped  child  care  providers,  I  was  told  "it  is 
a  disaster."  In  Pennsylvania,  family  day  care  homes  were  not  in- 
cluded in  the  MAP  and  there  is  an  application  fee  of  $150.  In  Cali- 
fornia, I  was  told  by  the  representative  from  the  American  Insur- 
ance Association,  who  administers  the  MAP  in  California,  that 
''they  have  not  written  the  number  of  applications  anticipated." 
The  staff  of  State  Senator  John  Seymour  who  authored  the  MAP 
legislation  recited  a  litany  of  concerns.  They  include  poor  publicity 
and  a  laborious  application  process.  They  also  noted  that  the  pre- 
miums for  programs  insured  through  the  MAP  are  slightly  higher 
than  those  insured  independently,  even  though  the  MAP  was  not 
constructed  as  a  high  risk  pool. 

In  New  Jersey,  despite  Commissioner  Gluck's  commendable  ef- 
forts to  prevent  the  insurance  problems  from  snowballing,  child 
care  representatives  and  State  officials  told  me  the  rates  are  still 
skyrocketing  and  family  day  care  providers  are  still  completely 
without  coverage. 

At  the  national  level,  two  policies  have  been  established  to  serve 
child  care  providers.  One  poupy  only  covers  high  quality  programs 
using  NAETYC's  criteria  for  high  quality  child  care.  These  criteria 
exceed  most  State's  licensing  standards.  This  policy  will  not  cover 
programs  that  receive  a  substantial  share  of  their  support  from 
Government  funds,  like  Head  Start  programs.  It  is  restricted  to 
center  based  progiams.  It  is  not  helping  family  day  care  at  all. 

The  second  p^jlicy  is  undergoing  the  approval  process  in  each 
State's  office  of  insurance.  To  date,  it  has  been  approved  only  in  15 
States;  20  States  have  disapproved  the  policy.  It  is  pending  in  the 
remaining  States.  This  is  a  far  cry  from  national  coverage.  More- 
over, the  rates  of  this  policy  vary  tremendously  by  State,  from  a 
high  of  $204  per  child  in  New  York,  the  rate  in  New  Jersey  was  set 
at  $136  per  child,  to  a  low  of  $10  per  child  in  South  Carolina,  There 
is  no  rhyme  or  reason  to  these  rates.  They  do  not  correspond  to  the 
caliber  of  the  licensing  laws  in  the  States.  There  is  a  minimum  pre- 
mium of  $500  per  policy.  To  put  this  in  perspective,  family  day  care 
providers  were  paying  between  $100  and  $150  per  year  for  their 
entire  coverage  just  a  year  ago. 

In  sum,  we  are  left  with  a  patchwork  of  insurance  that  leaves 
the  nuyority  of  programs  without  coverage.  All  prc^ams  are  expe- 
riencing rate  increases.  Sometimea  they  are  small  but  more  typicial- 
ly  they  are  exorbitant,  extracting  two  to  three  times  the  premiums 
paid  just  a  year  ago.  Many  family  day  care  homes  are  simply  being 
priced  out  of  the  market  or  left  without  any  coverage. 

There  are  three  enduring  issues  for  child  care  with  respect  to  the 
insurance  crisis.  The  first  is  predictability.  Our  field  has  been  se- 
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verely  hurt  by  the  actions  of  a  desperate  insurance  industry  whose 
unwise  boom-bust  investment  policies  have  caught  up  with  them. 
The  child  care  field  simply  cannot  absorb  sudden  increases  in  oper- 
ating costs.  If  the  changes  had  come  more  gradually,  programs 
would  have  been  much  better  equipped  to  respond. 

For  this  reason,  NAEYC  is  very  suppo-tive  of  any  effort  to  lend 
greater  oversight  and  predictability  to  Jne  insurance  market.  No 
existing  regulatory  mechanism  has  effectively  addressed  this  issue. 

The  second  is  improved  information.  The  lack  of  any  sound  actu- 
arial data  on  child  care  has  appalled  us,  particularly  in  light  of  the 
major  decisions  that  are  being  made  by  the  insurance  industry.  In- 
surance representatives  have  acknowledged  to  us  that  their  rate 
setting  is  guided  by  speculation  and  fears  about  the  future  rather 
than  facts  about  the  present,  in  the  case  of  our  own  programs. 
From  what  we  can  tell,  the  state  insurance  offices  have  insufficient 
control,  if  any,  over  the  rate  setting  of  the  insurance  industry.  This 
is  intolerable  in  light  of  the  social  and  economic  ratifications  of 
their  decisions. 

The  third  issue  is  prevention.  Insurance  companies  arc  using  the 
lack  of  stringent  uniform  child  care  licensing  to  justify  ti^eir  exor- 
bitant rate  hikes,  cancellations,  and  nonrenewals.  They  tell  us 
there  is  no  loss  control  or  risk  management  in  the  child  car^  field. 
Child  care  quality,  and  specifically  standards  that  assure  qi  aJity, 
lie  at  the  center  of  the  insurance  industry's  concerns  about  ohild 
care. 

The  sad  irony  in  this  situation  is  that  child  care  providers  for  15 
years  have  fought  for  minimum  Federal  child  care  standards.  Now 
these  same  individuals  are  paying  the  price  for  the  Federal  inat- 
tention to  child  care  quality.  The  cost  of  this  implicit  policy  of  ne- 
glect is  getting  higher  all  of  the  time.  We  in  the  early  childhood 
profession  are  making  large  strides  in  promoting  improved  prac- 
tir^,  but  a  national  statement  of  commitment  to  quality  is  essen- 
tial. 

This  commitment  means  much  more  than  just  Federal  child  care 
standards.  It  means  dependable  financial  support  that  will  make 
child  care  quaHty  a  reality,  not  just  a  goal  or  a  paper  document. 

The  recent  decisions  of  the  insurance  industry  are  not  just  busi- 
ness decisions.  They  are  decisions  that  can  jeopardize  the  basic 
social  needs  of  American  families  and  of  American  businesses.  The 
impact  of  the  insurance  crisis  has  spanned  every  State  and  has  af- 
fected a  very  broad  spectrum  of  businesses.  It  is  sapping  essential 
resources  from  child  care  programs  and  other  core  services  at  a 
time  when  they  are  already  making  sacrifices  due  to  Federal 
budget  cuts. 

We  have  been  patient,  Mr.  Chairman.  We  have  looked  to  the 
States  for  a  reasonable  solution  to  this  growing  problem.  We  have 
waited  for  an  adequate  voluntary  response  from  the  insurance  in- 
dustry. There  have  been  a  few  noteworthy  attempts  to  make  liabil- 
ity insurance  available. 

When  it  comes  to  affordability.  we  have  been  told  to  wait  and 
see.  There  are  no  guarantees  or  controls  to  assure  that  this  does 
not  happen  all  over  again.  An  issue  of  this  magnitude  of  national 
and  social  impact  deserves  your  most  careful  attention. 
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We  commend  this  committee  '     providing  this  attention  and 
look  forward  to  working  closely  with  you  in  the  months  ahead. 
[Testimony  resumes  on  p.  783.] 
[The  prepared  statement  of  Ms.  Phillips  follows:] 
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Deborah  Phillips,  Ph.D. 

Director 
Child  Care  Information  Service 

National  Association  for  the  Education  of  Young  Children 

Mr  Chairman  and  Members  of  the  Committee,   I  want  to 
thank  you  for  inviting  the  National  Association  for  the 
Education  of  Young  Children  to  participate  in  this 
extremely  important  hearing  on  competition  in  the 
insurance  industry. 

My  name  is  Deborah  Phillips.     I  am  speaking  on  behalf 
of  the  National  Association  for  the  Education  of  Young 
Children  (NAEYC)  as  Director  of  their  Child  Care 
Informdcion  <^ervice.    NAEYC  is  a  nonprofit,  membership 
association  comprised  of  50,000  individuals  who  work  in 
all  facets  of  early  education.     The  vast  majority  of  our 
members  work  directly  with  children  in  chil^  care 
programs,  nursery  schools,  and  elementary  schools.  Our 
principal  goal  is  to  promote  and  support  the  development 
of  high  quality  care  and  education  for  our  nation's  young 
children. 

For  the  last  10  months,  NAEYC  has  been  receiving 
between  150  and  200  calls  per  week  from  child  care 
providers  who  cannot  find  affordable  insurance,  if  they 
can  find  insurance  at  all.    We  have  never  received  this 
magnitude  of  calls  on  any  issue  in  the  60  year  history  of 
the  Association.    We  been  extensively  involved  in 
negotiations  with  the  insurance  industry,,  conducted  a 
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national  survey,  participated  in  several  coalitions  of 
affected  industries,  and  provided  technical  support  to 
thousands  of  child  care  professionals,  organizations,  and 
state  officials . 

This  places  us  in  an  excellent  position  to  give  you  a 
snapshot  of  how  the  insurance  crisis  is  affecting  the 
child  care  field,  how  effective  the  resonses  of  the 
insurance  industry  and  of  the  States  have  been,  and  where 
you  might  be  able  to  irake  an  appreciable  diff5»rence  in  the 
resolution  of  this  problem. 

It  is  particularly  rewarding  to  see  this  Subcommittee 
emphasize  issues  of  prevention.    While  the  immediate 
problems  associated  with  the  shortage  and  costs  of 
insurance  are  immense,  it  is  critical  to  look  ahead  to 
ways  of  preventing  a  reoccurrence  of  what  has  now  been 
documented  as  a  cyclic  problem. 

The  insurance  crisis  has  devastated  the  child  care 
field.    Efforts  at  the  state  level  to  rectify  the  problems 
have  generally  failed,  particularly  with  respect  to 
aff ordability .    And,  our  efforts  to  establish  national 
child  care  liability  policies  have  been  successful  for 
only  select  portions  of  the  child  car^  market. 
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Ihe  availability,   stability,  and  quality  of  child  care 
in  this  country  are  being  jeopardized  at  a  time  when  the 
number  of  families  who  rely  on  child  care  is  inoreasiag 
exponentially.      Child  care  is  essential  to  the 
self-sufficiency  of  millions  of  today's  families.  Under 
these  circumstances,  the  sweeping  and  unjustfiable 
classification  of  child  care  as  of  "high  risk"  by  the 
insurance  industry  is  intolerable. 

Maani.,ude  of  the  Pioblem 

Last  November,  NAEYC  conducted  a  random,  national 
survey  of  the  child  care  field  to  assess  the  magnitude  o£ 
the  insurance  crisis.     We  asked  about  recent  changes  in 
the  availability,  costs,  and  coverage  that  child  care 
providers  had  experienced  with  their  liability  insMrance. 
Respondents  also  reported  their  entire  history  of 
insurance  claims,  and  their  plans  for  coping  with  their 
insurance  problems. 

Almost  three  hundred  surveys  were  returned  from  child 
care  providers  in  43  states,  thus  giving  the  results 
national  scope.    The  bulk  of  the  respondents  were 
directors  of  child  care  centers.     I  would  like  tc  submit 
the  full  report  of  the  survey  findings  to  the  Committee. 
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These  findings  document  the  charade  carried  on  by  the 
insurance  industry  in  their  characterizations  and 
treatment  of  the  child  care  field. 

Highlights  from  the  NAEYC  surve^L  results; 

(1)  Two-thirds  of  family  day  care  homes  and  one-third 
of  child  care  centers  have  experience"^  insurance 
cancellations  and  nonrenewals.     This  is  up  to  three  times 
tho  rates  reported  ii  a  similar  survey  conducted  la?t 
summer . 

(2)  Among  programs  still  able  to  find  liability 
insurance,  60  percent  experienced  rate  increases  during 
the  last  year.    Over  50  percent  are  now  paying  a  least 
twice  their  rate  a  year  ago.     Rate  hikes  of  over  300 
percent  were  not  uncommon. 

(3)  One-quarter  of  the  programs  reported  that  their 
insurance  coverage  was  narrower  than  it  had  bean  last  year. 

(4)  With  respect  to  claims,  9  out  of  10  child  care 
programs  surveyed  had  never  had  a  claim  on  their  liability 
policy.     Of  those  with  claims,  80  percent  reported  total 
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claims  under  $500.  The  highest  single  claim  was  for 
$15,000.  The  vast  majority  of  claims  were  for  minor 
injuries.    No  claims  resulted  from  child  abuse  allegations, 

(5)  Payaent  on  all  claims  reported  by  child  care 
programs  accounted  for  a  mere  3  percent  of  premiums  they 
paid  during  the  last  year.    This  does  not  take  the 
investment  income  of  the  insurance  industry  into  account. 

(6)  Most  of  the  pr<  jrams  reported  plans  to  resond  to 
the  insurance  crisis  either  by  raising  fees  ':o  parents  or 
by  cutting  into  their  operating  budget.    Five  percent  of 
the  programs  were  considering  closing,  and  only  6  percent 
indicated  that  they  would  operate  without  insurance.  This 
latter  finding  is  not  surprising  given  that  half  of  the 
states  require  that  licensed  child  care  centers  have 
liability  insurance  coverage. 

What  do  these  findings  tell  us? 

First,  thev  document  that  the  insurance  problems 
experienced  by  child  care  Providers  appear  to  be 
worsening.    Whereas  only  20  percent  of  programs  surveyed 
last  summer  reported  cancellations  and  nonrenewals,  the 
current  results  show  60  percent  of  family  day  care  homes 
and  34  percent  of  centers  reporting  these  problems. 
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Moreover«  the  summer  data  showed  that  30  percent  of 
programs  had  had  their  rates  increased  over  100  percent. 
Today  this  figure  is  50  percent. 

Second,  these  data  make  it  clear  that  the  negative 
characterizations  of  child  care  as  a  risky  or  unprofitable 
business  are  completely  unfounded.     To  the  contrary,  child 
care  is  a  safe  business  and  a  sound  insurance  risk.  There 
is  no  actuarial  basis  for  the  cancellations  and 
exhorbltant  rate  Increases  that  are  jeopardizing  the 
availability  of  essential  quality  child  care  in  this 
country.    There  is  no  evidence  that  large  numbers  of  huge 
claims  are  surfacing  from  the  child  care  field.    We  We 
even  asked  for  this  evidence  from  the  insurance  industry 
and  they  haven't  produced  it.    Prior  Congressional 
hearings  requested  this  information  and  it  was  not 
forthcoming . 

For  the  child  care  field,  this  is  not  a  problem  that 
requires  tort  reform.     It  is  a  problem  that  requires 
insurance  reform. 
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Third.  and  Perhaps  most  troubling,  the  quality  of  our 
nation's  child  care  programs  is  being  jeopardized  as  a 
direct  result  of  the  insurance  crisis.     Increased  parent 
fees  will  not  go  to  staff  salaries,  or  new  books,  or 
improved  meals,  but  to  the  insurance  industry.  Money 
saved  for  program  improvements  will  now  go  toward 
insurance  premiums. 

I  want  to  take  just  a  moment  to  put  the  economics  of 
the  in?urance  crisis  in  context.    There  is  no  maneuvering 
room  in  a  child  care  budget       the  majority  of  programs 
are  nonprofit  and  they  operate  on  a  shoestring.  The 
portions  of  their  budgets  —  staff  costs,  materials,  and 
services  —  that  are  able  to  be  cut,  are  precisely  the 
elements  of  early  childhood  programs  that  directly  affect 
the  safe  and  healthy  development  of  young  children.  The 
child  care  directors  I  have  spoken  to  are  planning  to  hire 
staff  with  less  training,  to  have  fewer  staff  for 
supervising  children,  and  to  cutback  on  their  educational 
resources.    The  price  will  be  paid  by  the  children  who 
will  receive  lower  quality  care. 

For  programs  that  can  increase  parent  fees,  the  dollar 
amounts  are  not  trivial.    A  family  day  care  home  in 
California  that  has  operated  for  five  years  without  any 
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insurance  claims  had  its  rates  increased  from  $100  a  year 
to  $800.    The  caregiver  provides  child  care  to  3  children 
£rom  two  families.     If  she  passed  the  costs  on  to  her 
parents*  they  would  be  charged  an  additional  $350  per 
year.    A  child  care  center  in  Indiana*  directed  by  a 
registered  nurse  would  need  to  charge  its  families  an 
additional  $144  per  year  to  cover  her  $6*000  increase  in 
rates.    A  center  in  California  that  serves  predominantly 
low-income  families  would  need  to  charge  an  additional 
$100  to  cover  its  jump  from  an  annual  premium  of  $8*000  tO 
$25*000. 

Head  Start  Programs  and  programs  that  serve  Title  XX 
children  are  unable  to  pass  increased  costs  onto  parents. 
They  recieve  a  set  reimbursement  rate  per  child*  so  there 
are  no  parent  fees  to  raise.    Not  surprisingly,  11%  of 
Head  Start  programs  in  our  survey  indicated  they  planned 
to  close  and  61  percent  reported  that  they  would  need  to 
reduce  services. 

What  is  particularly^  ironic  here  is  that  concerns 
about  the  quality  ^nd  safety  of  child  care  prompted  the 
insurance  industry  to  stop  writing  policies  for  child 
care.    Yet*  the  few  resources  that  could  have  been  devoted 
to  improving  quality  will  now  be  drained  by  the  insurance 
companies. 
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Fourth.  among  family  day  care  programs,  it  is  not  just 
quality  that  will  be  sacrified.    These  programs  are,  in 
fact,  closing.    A  survey  by  the  Children's  Foundation,  a 
national  association  of  family  day  care  providers, 
revealed  that  30  percent  of  the  programs  responding 
reported  plans  to  terminate  services.     In  Fairfax  County, 
six  family  day  care  homes  have  already  closed  and  a  county 
official  told  me,   "I  expect  to  lose  a  good  number  at  the 
end  of  the  program  year." 

Findings  from  Other  Surveys 

These  conclusions  have  been  confirmed  again  and  again 
by  other  smaller  scale  surveys.    For  example,   in  Kentucky, 
a  statewide  insurance  survey  was  conducted  at  the  request 
of  a  state  legislative  committee.    Nearly  half  of  all  the 
licensed  child  care  facilities  in  Kentucky  responded. 
More  than  half  of  the  respondents  cited  significantly 
increased  premiums  ranging  from  53%  to  900%.  Twenty-two 
facilities  are  operating  without  insurance  because  they 
cannot  afford  the  premiums.    Neverthless,  only  27  percent 
of  the  respondents  reported  any  claims  at  all  in  thfe  past 
five  years  and  of  all  of  the  claims  reported,  86%  were  for 
under  $300.    None  were  for  child  abuse  allegations. 
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In  Alabama,  a  three-county  survey  revealed  that  over 
20  percent  of  the  child  care  programs  had  experienced 
cancellations  (only  one  of  these  programs  had  ever  filed  a 
claim),  almost  40  percent  had  had  their  rates  increased 
anywhere  from  10%  to  288%,  and  only  4%  of  the  programs  had 
ever  had  a  liability  claim. 

A  survey  of  Region  III  Head  Start  programs 
(Philadelphia  area)  showed  that  42%  had  experienced  rate 
increases  and  3%  had  had  their  policies  canj.lled. 

In  Fairfax  County,  a  survey  of  all  child  care  centers 
found  that  half  of  the  programs  had  been  notified  of 
cancellations,  nonrenewals,  or  increased  rates.    None  of 
these  centers  had  ever  filed  a  claim  against  their  center 
liability  policy. 

In  New  Jersey,  a  survey  of  200  child  care  centers 
revealed  that  rates  had  increased  from  an  annual  average 
of  $2,388  last  year  to  $4,135  this  year.     17%  of  the 
programs  voluntarily  cancelled  their  policies,  because 
they  could  not  afford  the  higher  rates.    97%  of  the 
programs  had  never  filed  a  claim,  and  of  the  3%  with 
claims,  the  highest  was  $310. 
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in Colorado,  a  comprehensive  survey  of  all  licensed 
child  care  centers  and  family  day  care  providers  revealed 
that  40%  of  the  child  care  centers  and  20%  of  the  family 
day  care  homes  had  had  cheir  liability  policies  cancelled 
or  not  renewed.     44%  of  the  providers  reported  an  increase 
in  their  premiums  with  the  increases  as  hign  as  700%. 
Only  7%  percent  of  the  providers  reported  any  claims 
throughout  the  history  of  theit  child  care  programs.  The 
highest  claim  was  for  $200,000        all  others  were  below 
$5,000. 

In  Michigan,  a  survey  conducted  by  the  State 
Department  of  Social  Services  revealed  that  50%  of  the 
child  care  centers  had  had  their  liability  policies 
cancelled  or  not  renewed. 

The  Effectiveness  of  State  and  National  Responses 

The  responses  from  the  states  to  the  insurance 
problems  of  child  care  providers  have  been  very  uneven  and 
generally  unsuccessful.     They  are  not  addressing  the 
af f ordability  issue  at  all.     And  there  are  no  assurances 
that  once  the  insurance  industry  bounces  back  from  this 
financial  cycle,   it  won't  happen  all  over  again  a  few 
years  from  now. 
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At  a  very  b.isic  level,  we  have  referred  child  care 
providers  who  a;:e  looking  for  insurance  to  state  offices 
of  insurance  to  obtain  a  list  of  companies  that  are 
writing  child  care  policies.    These  people  routinely  call 
U8  back  to  inform  us  that  their  state  insurance 
commissioners  are  not  able  to  help  them  identify  companies. 

Several  states  like  Maryland,  California,  and 
Pennsylvania  have  established  Marketing  Assistance  Plans, 
soTietira^^s  just  for  child  care  an^  in  other  instances  for 
ail  affected  lines  of  busin-ss.     In  Maryland,  when  I  asked 
whether  the  MAP  had  helped  child  care  providers,  I  was 
told,  "It's  a  disaster."    in  Pennsylvania,  family  day  care 
homes  were  not  included  in  the  MAP,  and  there  is  an 
application  fee  of  $150. 

In  California,  there  have  been  very  few  applications 
from  child  care  providers.     I  was  told  by  the 
representative  from  the  American  Insurance  Association  who 
is  administering  the  California  MAP  that  they  have  not 
written  the  number  of  applications  anticipated.    And,  the 
staff  of  state  Senator  John  Seymour  who  authored  the  MAP 
legislation,  recited  a  litany  of  concerns,   including  poor 
publicity  and  a  laborious  application  process.     Tney  also 
noted  that  the  premiums  for  programs  insured  through  the 
MAP  are  slightly  higher  than  those  insured  independently. 
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Iri  New  Jersey,  despite  Commissioner  GlucK's 
commendable  efforts  to  prevent  the  insurance  problems  from 
snowballing,  by  child  care  representatives  and  state 
officials  report  that  rates  are  skyrocketing  and  that 
family  day  care  providers  are  still  without  coverage.  I 
was  also  told  that  some  of  the  insurance  companies 
responded  to  the  reetrictions  she  placed  on  cancellations 
by  writing  fewer  new  policies  in  New  Jersey;  in  other 
words,  they  retreated. 

At  the  national  level  two  policies  have  been 
established  to  serve  child  care  providers.     The  first  is 
offered  to  NAEYC  members  who  work  in  child  care  programs 
by  a  division  of  the  CIGNA  corporation.     This  policy  is 
available  in  48  of  the  50  states,     its  rates  appear  to  be 
quite  reasonable,  running  about  $2,500  for  a  program  w? th 
50  children.     However,  the  policy  only  covers  high  quality 
programs  usxng  NAEYC s  guidelines  that  exceed  most  states* 
licensing  standards.  It  will  not  cover  programs  that 
receive  a  substantial  share  of  their  support  from 
government  funds  like  Head  Start  Programs,  which  provide 
essential  child  care  for  low-income  families.     And,  it  is 
restricted  to  center-based  programs,  thereby  leaving 
family  day  care  homes  without  coverage. 
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The  second  policy  that  has  just  become  available  is 
offered  by  Continental  Insurance  Company.    This  policy  is 
available  to  all  licensed  or  registered  child  care 
programs,  either  center-based  or  in  family  day  care 
homes.    The  policy  was  submitted  to  each  state's  Office  of 
Insurance  in  January.    As  of  last  week,  only  15  states  had 
approved  the  policy,  20  states  had  disapproved  the  policy, 
it  is  pending  in  the  remaining  states.     This  is  a  far  cry 
from  national  coverage. 

Moreover,  the  rates  vary  tremendously  by  state  from  a 
high  of  $204  per  child  in  New  York  (the  rate  in  New  Jersey 
was  set  at  $136  per  child)  to  a  low  of  $10  per  child  in 
South  Carolina.     There  is  no  rhyme  or  reason  to  these 
rates.    For  example,   Idaho  which  has  no  mandatory  child 
care  licensing  has  rates  of  $33  per  child,  whereas 
California,  with  some  of  the  strictest  regulations  in  the 
country,  was  set  at  $141  per  child.    There  is  also  a 
minimum  premium  of  $500  per  policy.    To  put  this  in 
perspective,  family  day  care  providers  were  paying  between 
$100  and  $150  per  year  for  their  entire  coverage  a  year 
ago. 
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In  sum,  we  are  left  with  a  patchwork  of  insurance  that 
leaves  the  majority  of  programs  without  coverage.  All 
programs  are  experiencing  rate  increases.     Sometimes  they 
are  small,  but  more  typically  they  are  exhorbitant, 
extracting  two  to  three  times  the  premiums  paid  just  a 
year  ago.    Many  family  day  care  homes  are  simply  being 
priced  out  of  the  market,  or  left  without  any  coverage. 

Issues  for  the  Fatuna 

There  are  three  enduring  issues  for  the  child  care 
field  with  respect  to  the  insurance  crisis. 

The  first  is  predictability,    our  field  has  been 
severely  hurt  by  the  actions  of  a  deparate  insurance 
industry  whose  unwise  boom-bust  investment  policies  have 
run  amok.    The  child  care  field  simply  cannot  absorb 
sudden  increases  in  operating  costs.     If  the  changes  had 
come  more  gradually,  programs  would  have  been  much  better 
equipped  to  respond.    For  this  reason,  NAEYC  is  very 
supportive  of  any  effort  to  lend  greater  predictability  to 
the  insu-ance  market.    No  existing  regulatory  mechanism 
has  effectively  addressed  this  issue. 
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The  second  is  improved  information.    The  lack  of  any 
sound  actuarial  data  on  child  care  nas  appalled  us, 
particularly  in  light  of  the  major  decisions  that  :ire 
being  mide  by  the  insurance  industry.  Insu'-ance 
representatives  have  acknowledged  to  us  that  t  .eir  rate 
setting  is  guided  by  speculation,    with  respect  to  child 
care,  it  Is  fears,  not  f ac *s  about  child  abuse  that  have 
contributed  to  the  insurance  crisis.    And  from  what  we  can 
tell,  the  state  insurance  offices  have  insufficient 
control,   if  any,  over  the  rate-setting  of  the  insurance 
industry.    This  is  intolerable  in  light  of  the  social  and 
economic  ramifications  of  the  decisions  of  the  companies. 

The  third  is  prevention.    A  quick  examination  of  why 
the  child  care  field  was  encompassed  among  the  businesses 
deemed  "risky"  by  the  insurance  industry  illustrates  the 
lack  of  consistent  quality  control  in  the  child  care 


Specifically,   insurance  companies  are  using  the  lack 
of  stringent,  uniform  child  care  licensing  to  justify 
their  exhorbitant  rate  hikes,  cancellations  and 
nonrenewals.    They  tell  us  there  is  no  loss  control  or 
risk  management  in  the  child  care  field.    We  heard  from 
CIGNA  that  they  would  have  a  much  easier  time  convincing 


field. 
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their  agents  to  market  NAEYC'b  liability  policy  in  states 
with  more  stringent  child  care  standards.  Representatives 
from  Continental  were  "on  the  fence"  until  they  saw  the 
stringent  guidelines  that  accompany  NAEYC's  new  project  to 
accredit  high  quality  child  care  centers.    They  were  also 
encouraged  when  they  learned  about  the  Performance 
Standards  that  guide  the  Head  Start  Program. 

Clearly,  child  care  quality  and,  specifically, 
standards  that  assure  quality  lie  at  the  center  of  the 
insuia^ice  industi^  s  concerns  oL^ut  child  jare. 

The  sad  irony  in  this  situation  is  that  child  care 
providers  for  15  years  have  sought  federal  minimum  child 
care  standards.    Now,   these  same  individuals  are  paying 
the  price  for  the  federal  inattention  to  child  care 
quality. 

The  costs  of  this  implicit  policy  of  neglect  are  getting 
higher  all  of  the  time.    While  we  in  the  early  childhood 
profession  are  malcing  large  strides  in  encouraging 
imprrved  practices,  a  national  statement  of  commitment  to 
quality  is  essential. 
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Concluaion 

The  cicent  decisions  of  the  insucance  industry  ace  not 
just  business  decisions.    They  ace  decisions  that  can 
jtor  ^dize  the  basic  social  needs  of  Amecican  families  and 
of  Aa«rican  businesses.    The  icpact  of  the  insucance 
ccisi«  has  spanned  evecy  state  and  has  affected  a  vecy 
bcoad  spectrum  of  businesses.     It  is  sapping  essential 
ccsourccb  from  child  cace  pcogcams  and  othec  coce  secvices 
St  a  tiao  vhen  thei  «ce  alie«idy  oaking  saccifices  due  to 
fedecsl  budget  cuts.    And  it  is  jeopacdizing  ouc  nation's 
ability  to  f oUow-thcough  with  its  comaitnents  to  clean  up 
toxic  waste  dumps,  to  pcovide  celiable  medical  cace,  and 
to  assuce  the  safety  of  our  nation's  childcen. 

While  tort  cefocm  has  been  pcoposed  as  a  solution  to 
the  insucance  ccisis,  ve  have  been  concecned  that  equally 
i«poctant  insucance  cefocms  have  not  ceceived  adequate 
attention,     m  the  child  care  field,  where  there  is  no 
history  of  major  couct  claims,  we  feel  the  solutions  must 
focus  on  the  decision-making  processes  of  the  insurance 
industry.    Moreover,  we  cannot  wait  for  tort  reform, 
because  in  the  meantime  we  are  losing  programs  and 
subjecting,  children  to  lower  quality  care. 

We  have  been  patient.  Mr.  chairman.    We  have  looked  to 
the  states  for  a  responsible  solution  to  this  growing 
problem.    We  have  waited  for  a  voluntary  response  from  the 
insurance  industry.    There  have  been  a  few  noteworrhy 
attempts  to  make  liability  insurance  more  available.  But 
when  it  comes  to  af fordability,  we've  been  told  to  wait 
and  see.    And,  there  are  no  quarantees  or  controls  to 
assure  that  this  does  not  happen  again.    Time  is  running 
out . 

An  issue  with  this  magnitude  of  national,  social 
impact  deserves  your  most  careful  attention,    we  cotamend 
this  Committee  for  providing  this  attention  and  look 
^    acd  to  working  closely  with  you  in  the  months  ahead. 
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Mr.  Florio.  Thank  you  very  much.  Dr.  Phillips,  since  I  under- 
stand you  have  to  be  at  another  committee,  let  me  just  ask  you  a 
question  or  two  before  we  excuse  you. 

Your  industry,  if  we  can  refer  to  it  in  that  way,  is  really  a  classic 
example  of  where  there  is  no  evidence  whatsoever  of  the  insurance 
unavailability  ot  unaffordability  being  in  any  way  related  to  loss 
payout.  Th^  is  absolutely  nothing  that  has  been  presented  to  us 
at  all.  There  are  other  examples;  nurse  midwifery  is  another  area 
where  the  evidence  is  there  that  there  is  no  relationship  between 
payouts  and  increases. 

The  argument  that  has  been  posed,  and  you  have  stated  it  as 
well,  is  there  is  no  Uniformity  in  standards  and  therefore  there  is 
the  potential  for  speculative  losses  at  some  point.  As  you  point  out, 
many  of  us  in  Washington  for  the  last  number  of  years  have  tried 
to  get  national  standards.  The  ciirnnt  climate  being  what  it  is  here 
in  Washington,  I  don't  see  a  whole  lot  of  hope  for  that  occurring. 
We  can  continue  to  try  but  I  am  not  overly  optimistic. 

It  has  been  represented  to  me  that  since  we  last  heard  from 
spokesmen  from  child  care  and  day  care  centers  in  September,  the 
market  has  somehow  loosened  up.  Can  you  tell  us  first  of  all  if  that 
is  the  case,  and  if  it  is  the  case,  if  cuiyone  has  offered  you  an  expla- 
nation as  to  why  there  has  been  more  availability  made  for  insur- 
ance coverage? 

Ms.  Phhxips.  The  only  major  development  in  the  field  that  I  am 
aware  of  is  the  Continental  Insurance  Co.'s  plan.  That  is  the  plan 
that  has  been  submitted  to  every  State  insurance  office.  There  are 
apparently  problems  with  the  policy.  It  has  only  been  approved  in 
15  States.  I  have  spoken  to  staff  in  the  insurance  offices  of  States 
that  have  given  me  a  rundown  of  some  of  the  problems.  U  we  are 
left  with  a  policy  that  is  available  in  only  15  States,  the  needs  of 
many  providers  will  not  be  addressed. 

Mr.  Fix)Rio.  Is  this  the  liigh  quality  program  you  talked  about? 

Ms.  Phuxips.  No.  The  high  quality  program  is  offered  to  NAEYC 
members  who  direct  child  care  centers.  That  is  a  relatively  good 
policy.  It  is  approved  in  all  States  except  two.  The  problem  here  is 
that  it  covers  only  a  very  tiny  slice  of  the  child  care  field.  It  doesn't 
cover  family  day  C€u^.  It  doesn't  cover  Government  funded  pro- 
grams. It  doesn't  cover  part-day  programs. 

Mr.  Fix)Rio.  It  doesn't  cover  Crovemment  funded  programs  be- 
cause they  are  Government  funded  programs  or  because  the  pro- 
grams are  not  sufficiently  

Ms.  Pmujps.  Because  they  are  Government  funded.  We  have 
been  told  that  in  other  lines  of  business,  and  this  is  through  the 
CIGNA  Insurance  Co.,  that  Government  programs  are  of  lower 
quality  than  non-Government  programs.  In  fact,  in  child  care,  just 
the  opposite  is  true.  We  have  presented  them  with  a  tremendous 
amount  of  documentation  of  this  fact.  To  date,  the  evidence  has 
been  ignored. 

Mr.  Florid.  Thank  you  very  much.  Mr.  Pizzi. 
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STATEMENT  OF  F,  PAUL  PIZZI 

Mr.  Pkzi.  Good  morning,  Mr.  Chairman  and  members  of  the  sub- 
committee. My  name  is  Paul  Pizzi,  senior  vice  president,  Risk  Man- 
agement Division  of  Pilko  &  Associates. 

Durinjg  the  past  ^  years,  Pilko  &  Associates  has  been  one  of  the 
only  risk  assessment  firms  universally  accepted  by  the  domestic  in- 
surance companies  offering  environmental  liability  insurance  cov- 
erage. 

I  will  summarize  my  written  testimony  in  a  brief  oral  statement 
and  I  will  be  available  to  answer  questions. 

First,  I  am  not  an  insurance  expert.  I  offer  this  testimony  as  an 
environmental  risk  assessment  professional  who  has  been  directly 
and  indirectly  involved  with  the  insurance  industry,  regulatory 
agencies,  and  vtuious  manufacturing  and  service  industries  for  a 
number  of  y^ars. 

My  testimony  is  presented  to  clarify  to  what  degree  ri$k  manage- 
ment can  be  used  to  improve  the  insurance  crisis  as  it  exists  today, 
specifically  in  the  environmental  impairment  liability  area. 

The  liability  insurance  crisis  is  a  multifaceted  problem  whidi  has 
its  roots  in  a  number  of  factors.  I  will  quickly  touch  on  the  most 
significant  factors  hiere.  First,  our  present  judicial  system  routinely 
hands  down  large  damage  and  punitive  damage  awards  in  cases 
brought  before  the  court  The  insurance  industry  is  understandably 
reluctant  to  offer  coverage  in  this  climate,  while  consumer  groups 
and  public  advocates  insist  on  continued  protection. 

The  need  fc-  tort  rerbrm  is  clear. 

Second,  mcJia  coverage  of  events  involving  hazardous  and  toxic 
chemicals  and  waste  is  often  sensationalized  and  focuses  on  what 
went  wrong.  The  constant*  neffative  reinforcement  presented  by  the 
media  ultimately  affects  the  thinking  and  actions  of  the  public, 
jurors,  judges,  insurance  underwriters,  and  reinsurers,  cumulative- 
ly affecting  environmental  liability  insurance. 

Third,  during  the  soft  market  experienced  in  the  early  1980*8, 
many  insurance  companies,  competil^  for  investment  dollars, 
wrote  liability  coverage  based  on  unwise  underwriting  practices, 
which  some  call  cash  flow  underwritirg.  When  claims  predictably 
resulted  and  ooincidentally,  high  Interest  rates  declined,  the  premi- 
um dollars  generated  were  not  adequate  to  cover  claims.  Only  one 
m^or  insurance  company  has  survived  the  tightening  environmen- 
tal liability  market. 

In  a  soft  market,  an  insurance  company  insisting  on  more  rigor- 
ous environmental  risk  assessment,  prior  to  binding  coverage, 
would  be  at  a  significant  competitive  disadvantage  compared  to 
other  insurance  companies  requiring  less  indepth  or  no  risk  assess- 
ment. 

A  fourth  factor  is  that  environmental  legislation,  regulation,  and 
enforcement  has  been  inconsistent  and  sporadic  at  both  the  State 
and  Federal  level.  Industry  has  been  given  confusing  signals  about 
what  it  needs  to  do  to  comply  with  regulations. 

Mr.  Chairman,  several  weeks  ago,  you  addressed  the  Texas 
Water  Pollution  Control  Association  and  made  the  point  that  in- 
dustry needs  (and  wants)  clear  guidelines  and  objective,  verifiable 
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standards  upon  which  it  can  act  with  confidence.  I  echo  your  point 
emphatically. 

Last,  the  regulated  community  has  designed  environmental  pro- 
grams which  focus  primarily  on  technical  compliance.  In  general, 
an  aggressive,  proactive  approach  toward  overall  risk  management 
and  reduction  has  not  been  widely  pursued.  Jolted  by  the  disaster 
at  Bhopal,  many  companies  have  recently  implemented  mcgor  risk 
identification  and  reduction  programs. 

Effective  solutions  to  the  insurance  liability  crisis  will  not  be 
easy.  A  short  term  solution,  which  is  receiving  much  favorable  sup- 
port lately,  is  the  Kasten-Danforth  proposed  amendments  to  the 
Risk  Retention  Act.  Such  legislation  may  offer  some  relief  by  pro- 
viding businesses  the  option  to  cover  their  own  exposures  in  the  ab- 
sence of  commercially  available  liability  insurance. 

However,  sound  risk  management  techniques  will  be  even  more 
critical  in  this  situation,  since  reserves  to  cover  losses  will  likely  be 
limited. 

Longer  term  solutions  to  the  liability  insurance  crisis  are  certain- 
ly needed,  such  as  more  consistent  enforcement  by  the  regulatory 
agencies,  adherence  to  sound  imderwriting  practices  by  insurance 
companies,  reform  of  the  present  tort  system,  and  development  of 
strong  internal  risk  management  programs  within  the  regulated 
community. 

Risk  management  can  play  a  key  role  in  relieving  today's  crisis. 
By  requiring  indepth  risk  assessments,  underwriters  and  reinsurers 
will  have  more  confidence  in  decisions  to  provide  or  withhold  cov- 
erage. 

One  evolving  area  where  the  scope  of  an  adequate  risk  assess- 
ment has  not  been  defined  is  in  assessing  the  risk  from  sudden  and 
accidental  ^^xposures,  such  as  the  release  of  a  toxic  material  from  a 
pipeline  rupture.  Risk  management  techniques  must  be  developed 
which  will  provide  reasonable  assurance  that  megor  sudden  and  ac- 
cidental risks  and  liabilities  are  identified  and  controlled. 

Within  the  manufacturing  and  service  industries,  strong  environ- 
mental risk  management  programs  must  be  developed  and  expand- 
ed to  include  some  form  of  risk  analysis.  Risk  analysis  is  a  techni- 
cal tool  that  is  particularly  useful  in  predicting  the  probability  of 
successive  unlikely  events  occurring  which  might  result  in  an  envi- 
ronmental incident,  such  as  the  deadly  gas  leak  at  the  Bhopal, 
India,  plant. 

Finally  the  focus  of  environmental  audit  programs  in  industry 
must  be  expanded  from  the  traditional  technical  compliance  scope 
to  include  environmental  affairs  management  assessments  and  in- 
depth  risk  assessment.  This  expanded  focus  will  assure  that  envi- 
ronmental policies,  procedures,  and  programs  are  in  place  and  are 
effective  and  that  the  operations  of  individual  plant  facilities— 
while  they  may  be  in  technical  compliance  with  the  law — do  not 
pose  unacceptable  environmental  risks  or  long-term  liabilities  for 
the  company. 

I  would  like  to  finalize  my  remarks  by  asserting  that  sound  risk 
management  practices  can  and  will  play  a  key  role  in  resolving  the 
liability  insurance  crisis. 

[The  prepared  statement  of  Mr.  Pizzi  follows:] 
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Testimony  of 


F.  Paul  Pizzi 
Senior  Vice  President 
Risk  Mana^eaent  Division 


PILKO  &  ASSOCIATES,  INC. 


My  name  is  F.  l^aul  Pizzi,  Senior  Vice  President  of  the  Risk 
Management  Division  of  Pilko  &  Associates,  Inc  ,  a  Houston -based 
consulting  firm.  Since  1978,  1  have  been  directly  involved  in 
environmental  auditing  and  environmental  risk  assessment.  During 
the  past  three  years,  Pilko  &  Associates  has  been  one  of  the  only 
firms  universally  accepted  by  the  major  domestic  insurance  companies 
offering  pollution  liability  coverage.  The  Company's  staff  has 
conducted  environmental  risk  assessments  and  audits  for  many  types 
of  facilities  in  numerous  industries  throughout  the  United  States 
and  in  Canada,  for  clients  including  manufacturing  and  service 
industry  companies,  insurance  companies,  investment  groups, 
bankers  and  attorneys.  I  wQl  summarize  my  written  testimony  in  a 
brief  oral  statement  and  I  will  be  available  to  answer  questions,  if 
asked. 


I  must  first  declare  that  I  am  not  an  insurance  expert. 
Furthermore,  my  statements  are  not  intended  to  support  positions 
on  the  liability  insurance  crisis  taken  by  the  insurance  industry, 
regulatory  agencies  or  the  various  manufacturing  and  service 
industries.  I  offer  this  testimony  as  an  environmental  risk 
assessment  expert,  who  has  been  directly  and  indirectly  involved 
with  all  of  the  affected  concerns  for  a  number  of  years .  My 
testimony  is  presented  to  clarify  to  what  degree  risk  management  can 


******************** 


EMC 


783 


be  used  lo  improve  the  insurance  crisis  as  it  exists  today, 
specifically  in  the  environmental  impairment  liability  area. 

As  background,  the  liability  insurance  crisis  is  a  multi -faceted 
problem  which  has  its  roots  in  a  number  of  factors.  No  one  of  these 
factors,  by  itself,  has  caused  the  liability  insurance  crisis,  but 
many  of  them  have  been  related  in  pyramid  fashion  over  several 
yeari  to  create  this  situation.  The  most  significant  contributing 
factors  would  appear  to  be: 

0    A  Tort  system  which  is  in  need  of  reform 

0  Sustained,  sensationalized  media  coverage  of  hazardous 
and  toxic  waste  incidents  which  has  negatively 
influenced  public  perception. 

0  Unwise  insurance  underwriting  practices  during  a  soft 
market  and  during  a  period  of  high  inflation  which  have 
resulted  in  significant  losses. 

0  Inconsistent  and  inadequate  enforcement  by  the 
regulatory  community  which  has  confused  and  sometimes 
undermined  the  efforts  of  responsible  companies  and 
has  allowed  irresponsible  companies  to  gain  an  unfair 
competitive  advantage. 
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0  A  related  community  which  has  focused  on  technical 
compliance  often  at  the  expense  of  sound  risk 
management  practices. 

Several  brief  comments  on  each  of  these  causes  follow. 

First,  our  present  judicial  system  routinely  hands  down  large  damage 
and  punitive  damage  awards  in  environmental  liability,  product 
liability,  and  professional  liability  cases  brought  before  the 
court.  The  insurance  industry  understandably  is  reluctant  to  offer 
coverage  In  this  climate.  Consumer  groups  and  public  advocates 
insist  on  protection.    The  dilema  is  clear. 

Second,  media  coverage  of  events  related  to  hazardous  and  toxic 
chemicals  and  wastes,  product  liability,  or  visually  spectacular 
releases  of  flammable  material  is  often  sensationalized  and  focuses 
on  "what  went  wrong."  Almost  always,  responsible  steps  have  been 
taken  to  minimize  the  impact  on  the  environment  and  the  community, 
but  are  seldom  presented  in  context.  The  constant  negative 
reinforcement  presented  by  the  media  ultimately  affects  the  thinking 
and  actions  of  the  public,  jurors,  judges,  insurance  underwriters 
and  reinsurers  -  -  cumulatively  affecting  liability  insurance. 
Environmental  leporting  has  been  called  "the  problem  child  of  the 
media"  and  has  spawned  a  new  graphic  vocabulary,  perhaps  typified 
by  the  term  "chemophobia. " 
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Third,  during  the  soft  market  experienced  in  the  early  i980s,  many 
insurance  companies  competing  for  investment  dollars  wrote  liability 
coverage  based  on  unwise  underwriting  practices.  Coverage  was 
often  written  without  adequate  (sometimes  witnout  any)  risk 
assessment,  with  less  than  qualified  persons  conducting  risk 
assessnien  ts  or  for  facilities  which  represen  ted  signif  ican  t 
potential  tor  causing  environmental  impairment.  When  claims 
predictably  resulted  and,  coinciden  tally,  high  interest  rates 
declined,  the  premium  dollars  generated  were  not  adequate  to  cover 
the  cost  of  claims  in  the  climate  of  today's  civil  justice  system. 
Although  some  companies  followed  sound  practices  in  underwriting 
£IL  insurance,  many  did  not  and  have  suffered.  Only  one  major 
insurance  company  has  survived  the  tightening  environmental 
impairment  liability  insurance  market. 

In  a  scft  market,  an  insurance  company  insisting  on  more  rigorous 
environmental  risk  assessment  prior  to  binding  coverage  would  be  at 
a  significant  competitive  disadvantage  compared  to  other  insurance 
companies  requiring  less  in-depth  or  no  risk  assessments. 

Fourth,  environmental  legislation,  regulation,  and  enforcement  has 
been  inconsistent  and  sporadic,  at  both  the  State  and  Federal 
level.  Industry  has  been  given  confusing  signals  about  what  it 
needs  to  do  to  comply  with  regulations.  A  recent  New  York  Times 
article  on  chemical  hazards  aiUeged  that  "Federal  efforts  to  protect 
the  public  from  dangerous  chemicals  and  other  environmental  risks 
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are  foundering  in  a  confusing,  contradictory,  haphazardly 
administered  mire  of  laws,  rules  and  procedures,  according  to  both 
proponents  and  opponents  of  greater  regulation."  A  recent 
Chemical  Week  article  points  out  that  "The  regulation  of  hazardous 
waste  management  In  California  is  a  hodgepodge,  with  12  separate 
agencies  calling  the  shots".  Industry  needs  (and  wants)  clear 
guidelines  and  objective,  verifiable  standards  upon  which  it  can  act 
with  confidence.  A  major  factor  further  confounding  this  problem  is 
that  technology  is  changing  rapidly  and  poUuUon  abatement  and 
cleanup  acUons  today  will  be  judged  by  tomorrow's  standards. 

Lastly,  the  regiUated  community  has  cautiously  monitored 
environmental  legislation  and  environmental  programs  have  focused 
on  technical  compliance.  in  general,  an  aggressive,  proactive 
approach  toward  overaU  risk  management  and  reduction  has  not  been 
widely  pursued.  Jolted  by  the  disaster  at  Bhopal,  many  companies 
have  conducted  country- wide  risk  surveys  of  major  facilities. 
Considerably  more  effort  is  needed  in  this  area. 

Since  the  causes  of  the  insurance  liability  crisis  are  multi-faceted 
and  interrelated,  effective  solutions  to  this  problem  must  also  be 
multi- faceted.  A  short-term  solution  which  has  received  much 
favorable  support  lately  is  the  Kasten-Danforth  proposed  amendments 
to  the  Risk  Retention  Act.  These  amendments  would  clear  the  way 
for  businesses,  trade  groups  and  municipalities^  fo  purchase 
commercial  casualty  coverage  as  a  group  or  to  form  captive  insurance 
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companies  to  pool  risks.     Such  legislation  may  offer  some  relief  by 


prudent  to  note,  however,  that  sound  risk  management  techniques 
will  be  even  more  critical  for  captive  member  companies,  since 
reserves  to  cover  losses  will  likely  be  limited. 

Longer  term  solutions  to  the  liability  insurance  crisis  are  needed. 
A  few  of  the  more  obvious  solutions  include: 

o    More  consistent  enforcement  by  the  regulatory  agencies 

o  Adherence  to  sound  underwriting  practices  by 
insurance  companies,  requiring  thorough  assessment  of 
risks  and  exposures 

o  Reform  of  the  present  cort  system,  balancing  protection 
of  consumer  rights  with  provisions  to  ensure  damage 
and  punitive  damage  awards  are  more  reasonable 

o  Development  of  strong  internal  risk  management 
programs  within  the  regulated  community. 

What  role  can  risk  management  play  in  relieving  ^he  crisis  in 
environmental  impairment  liability  insurance?  By  requiring  more  in- 
depth  risk  assessments  of  insureds^  operations,    underwriters  and 


providing  businesses  the  option  to  cover  their  own  exposures  in  the 


absence    of    commercially    available    liability  insurance. 
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reinsurers  will  have  more  confidence  in  decisions  to  provide  or 
withhold  coverage.  One  evolving  area  where  the  scope  of  an 
"adequate''  risk  assessment  has  not  yet  been  defined  Is  in  assessing 
the  risk  from  sudden  &  accidental  exposures,  such  as  the  release  of 
toxic  material  from  a  pipeline  niptv**.  Before  January  1986,  such 
exposures  were  routinely  covered  under  comprehensive  general 
liability  (CGL)  policies.  Typically,  no  risk  assessment  was 
conducted  to  assc^ss  environmental  exposures  prior  to  writing  CGL 
policies .  This  practice  cannot  reasonably  con  tinue .  Risk 
management  techniques  must  be  developed  which  will  provide 
reasonable  assurance  that  major  sudden  &  accidental  risks  and 
liabilities  are  identified  prior  to  binding  coverage. 

Within  the  manufacturing  and  service  industries,  strong 
environmental  risk  management  programs  must  be  developed  to 
protect  company  assets  and  to  minimize  dependence  on  insurance. 
In  addition  to  the  traditional  key  elements  of  a  strong 
environmental  management  program,  such  as  a  written  corporate 
environmental  policy  statement  and  an  environmental  audit  program, 
a  truly  effective  risk  management  program  must  be  expanded  to 
include  some  form  of  risk  analysis. 

Risk  analysis  is  a  technical  tool  that  is  particularly  useful  in 
predicting  the  probability  of  successive  unlikely  events  occurring 
which  might  result  in  an  environmental  incident.  By  way  of 
example,  it  would  be  relatively  simple  to  assess  the  potential  for  a 
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^as-fired  home  furnace  developing  problems  which  could  result  in  a 
fire  or  explosion.  On  the  other  hand,  estimating  the  potential  for 
the  unlikely  series  of  events  which  occurred  to  produce  a  deadly  gas 
leak  at  the  Bhopal,  India  chemical  plant  would  be  orders -of- 
magnitude  more  difficult. 

One  use  of  risk  analysis  is  to  help  make  decisions  on  the  type  of 
back-up  equipment  to  employ.  In  the  nuclear  industry,  as  you 
would  imagine,  risk  analysis  is  a  proven  and  powerful  technique. 
Utilizing  risk  analysis  as  a  tool  in  risk  assessment  appears  to  be 
in  the  right  direction. 

One  potential  area  of  concern  which  should  be  avoided  is  a 
"cookbook"  approach  to  risk  analysis  which  would  be  intended  to 
qualify  virtually  anyone  to  conduct  a  risk  analysis.  Sound  risk 
management  practices  dictate  that  qualified  professionals  are  needed 
to  provide  proper  judgement  at  appropriate  decision  points  in  the 
risk  analysis  process. 

For  large,  complex  facilities  or  for  companies  with  many  facilities, 
some  form  of  computerized  environmental  system  may  be  necessary  to 
adequately  manage  environmental  affairs  in  this  era  of  escalating 
and  changing  environmental  regulation.  Several  examples  include 
emergency  response  systems  which  aid  in  detecting  and  responding 
to   toxic  gas   releases;   regulatory   tracking  systems  which  monitor 
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exIsUng  state  and  Federal  regrulations,  as  well  as  proposed 
legislation  and  regulation;  and  environmental  information  management 
systems  which  store  and  process  aU  environmental  information  on  a 
company's  operations. 

FinaUy,  the  /ocus  of  environmental  audit  programs  must  be  expanded 
from  the  traditional  technical  compliance  scope  to  include 
environmental  affairs  management  assessments  and  in-depth  risk 
assessment.  ITiis  expanded  focus  will  assure  that  environmental 
policies,  procedures  and  programs  are  in-place  and  effective  and 
that  th.  operations  of  individual  plant  facilities,  while  in 
technical  compliance  with  environmental  regulations,  do  not  pose 
unacceptoble  environmental  risks  or  long-term  liabiUties  for  the 
company. 

There  are  several  positive  effects  which  can  be  attributed,  at  least 
in  part,  to  the  liability  insurance  crisis.  The  environmental 
awareness  of  corporate  management  has  increased;  effective  programs 
are  being  implemented,  such  as  periodic  environmental  audits, 
employee  awarei.ess  training,  and  hazard  communications;  and  risk 
managers  are  being  given  more  authority  and  responsibility  for 
protecting  company  assets. 

In  closing,  risk  management  can  help  to  reduce  exposures  and 
liabilities  for  manufacturing  and  service  industries,  as  weU  as  for 
the  insurance  marketplace.  It  cannot,  however,  answer  the 
question:  "What  is  acceptable  risk?"  The  public  -  -  all  of 
us  -  -    must  make  this  determination. 
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Mr.  Florio.  Thank  you  very  much. 

Let  me,  Mr.  Pizd,  address  you  in  my  first  round  of  questions  and 
then  I  will  go  to  our  other  two  witnesses. 

First  of  all,  let  me  commend  you  for  an  extremely  thoughtful, 
moderate  presentation.  I  am  very  impressed  with  the  analysis  that 
you  provided. 

You  talked  about  tort  law  reform.  Our  other  witnesses  gave  some 
specifics  as  to  what  they  thought  should  be  encompassed  in  tort 
law  reform.  Have  you  got  some  specific  areiis  of  concern? 

Mr.  Pim.  I  really  do  not  feel  that  I  am  qualified  to  address  that. 

Mr.  FLORia  AIG  is  the  only  company,  apparently,  that  provides 
hazardous  waste  coverage  to  any  great  extrat  now.  It  has  been  rep- 
resented to  me  that,  in  part,  the  reason  why  they  do  and  do  it  ap- 
parently fairly  well  is  because  of  the  unique  qualities  and  talents  of 
th«r  underwriters  in  the  area  of  underwriting  environmental 
risks. 

Many  other  insurers  who  are  in  this  field  either  do  not  have  or 
do  not  feel  they  have  the  qiiality  of  capability  in  underwriting  to 
really  assess  risks  and  therefore,  they  are  not  involved  and  do  not 
want  to  become  involved  in  entering  into  an  area  tliat  is  highly 
speculative  if  you  do  not  know  what  the  risks  are. 

Is  there  any  validity  to  this  and  if  there  is,  what  is  it  that  we  are 
doing,  hy  way  of  training  of  underwriters  when  we  are  coming  into 
areas  of  werv  complex  insurance  risks?  Biotechnology,  a  whole  new 
field.  How  does  someone  get  insurance  if  we  are  not  training  un- 
derwriters to  understand  the  nature  of  the  business  so  they  can  ac^ 
tually  evaluate  risks? 

Cui  you  address  this  whole  ouestion? 

Mr.  Pim.  Sure,  I  would  be  glad  to. 

There  is  definitely  validity  to  your  comments  on  AIG's  under- 
writers. In  m^  experience  AIG,  for  the  past  3V^  years,  has  only 
used  underwnters  with  technical  backgrounds.  They  do  understand 
risk  in  the  context  of  envi  onmental  liability. 

AIG  has  also  had  a  very  clear  plan  for  growth  in  underwriting 
during  the  past  3^  vears.  They  nave  stuck  with  that  plan.  They 
could  have  very  easily  jumped  m  and  expanded  their  growth  sub- 
stantially durinc  the  soft  market.  But  they  stuck  primarily  to  their 
plan  and  they  also  have  kept  their  reinsurers  very  well  informed  of 
where  they  stand  on  progress,  relative  to  that  plan. 

I  think  these  combinations  of  factors  result  in  AIG  being  the 
only  company  left  writing  insurance  today  in  the  environmental 
area. 

In  terms  of  training  of  new  underwriters,  you  hit  on  a  key  area. 
There  are  several  things  going  on  right  now.  AIG  is  turning  to  out- 
side consultants  to  make  presentations  to  their  underwriters  to  get 
them  more  involved  and  better  educated  on  the  new  type  of  risks-- 

{)rimarily  the  sudden  and  accidental  type  risks— that  we  would  be 
iacing. 

They  are  also  looking  for  underwriters  that  do  have  technical 
backgrounds  related  to  the  specific  industries  they  deal  in.  Now 
one  of  the  problems  is  they  deal  in  almost  all  industries.  There  is 
very  little  choice,  if  you  will,  among  industries  that  need  environ- 
mental liability  insurance.  So  a  key  problem  is  how  do  you  get  un- 
derwriters that  are  conversant  in  all  of  the  areas.  And  the  answer 
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is:  you  do  not.  You  need  to  somehow  get  underwriters  with  experi- 
ence in  some  areas  and  other  underwriters  with  experience  in 
others. 

Mr.  Plorio.  fa  there  anything  to  what  I  have  heard  about  the 
Japanese  launching  a  ymole  new  initiative  in  the  insurance  field 
and  startmg  the  training  of  underwriters  in  those  specialized  fields, 
60  as  to  be  able  to  underwrite  costs  in  a  more  effective  way,  and 
attempt  to  nmke  some  initiatives  in  the  insurance  field?  Is  this 
something  

Mr.  Pisi.  I  am  not  aware  of  anything. 

Mr.  Florio.  I  have  some  ^Jier  questions  for  you,  but  I  just  real- 
ized that  jrou  are  a  constituent  of  our  colleague,  Mr.  Fields.  Let  me 
yield  to  him  at  thispoint. 

Mr.  FnLDs.  Mr.  Chairman,  I  appreciate  that  very  much.  I  am  not 
sure  whether  Mr.  Pizzi  is  or  not,  but  Geoifse  Pilko  of  Pilko  &  Asso- 
ciates is. 

Just  two  questions,  Mr.  Pizzi.  In  your  testimony,  on  page  5,  you 
indicate  that  environmental  programs  have  focused  primarily  on 
technical  compliance.  Why  do  you  think  that  is  so? 

Mr.  Pizzi.  Well,  primarily  industry— the  regulated  community 
has  been  m  a  reactive  mode,  if  you  will,  to  regulations.  I  made  the 
Pwnt  ftat  regulation/legislation  to  date  has  not  been  very  consist- 
ent. Wh^t  induslay  needs  to  know  is  what  they  need  to  comply 
with  and  how  they  need  to  do  it,  and  assurance  that  if  they  do 
com^y  with  today^s  r^^tions  that  6  months  from  now  they  wil^ 
not  be  c^ed  on  the  carpet  for  doing  what  was  acceptable  today. 

So  I  think,  m  my  experience,  industry  has  been  reacting  to  the 
regulatory  situation  and  just  have  not  focused  on  what  I  call  the 
risk  assessment  areas. 

Mr.  Fields.  In  your  risk  assessment,  do  you  primarily  deal  with 
environmental  problems,  environmental  concerns? 

Mr.  Pizzi.  Yes,  primarily  in  environmental;  and  safety  and 
health  also  come  into  that. 

Mr.  Fields.  You  point  out  that  risk  managers  are  being  given 
more  responsibility  and  authority.  What  do  you  see  risk  managers 
doing  to  reduce  liwility  for  the  company? 

Mr.  Pizzi.  I  see  this  as  one  area  in  which  we  might  see  some  sal- 
vation. Risk  managers  are  doing  two  things.  One,  they  are  pulling 
together  a  lot  of  different  groups  within  comramies.  In  the  past,  en- 
gineering might  not  talk  to  environmental.  They  might  not  talk  to 
l^Cal.  But  risk  managers  today,  in  what  I  am  seeing  are  pulling  to- 
gether the  various  groups  to  try  to  minimize  risk  to  the  company. 

The  territorial  protection,  if  you  will,  is  starting  to  fade  away 
and  I  think  risk  managers  are  the  catalysts  for  doing  this. 

Risk  managers  are  cuso  looking  more  toward  in-depth  risk  assess- 
ments to  uncover  liabilities,  reaOzing  ftill  well  that  insurance  may 
not  be  available.  But  th^  still  are  continuing  with  the  risk  assess- 
ments that  would  be  required  for  insurance.  And  in  this  way,  they 
are  getting  to  the  risk  to  the  company,  even  though  they  know  that 
insurance  mi^  not  be  available. 

Mr.  Fields.  Mr.  Chairman,  thank  you  very  much. 

Mr.  Fu)Rio.  Mr.  Pizzi,  let  me  just  follow  up  on  the  last  point.  For 
example,  when  we  relate  this  to  our  other  witnesses,  when  we 
talked  to  them  with  regard  to  environmental  restoration  coverage. 
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And  the  point  that  was  made,  I  think,  bv  one  of  the  witnesses  was 
that  somehow  the  law  should  be  changed  to  eliminate  that  require- 
ment and  then  insurance  will  be  made  available. 

The  dilemma  I  think  I  see  is  that  that  means  the  insurance  pro- 
visions or  the  insurance  coverage  that  will  be  available  will  not 
deal  with  the  nature  of  the  risk.  Then  what  happens  to  the  trucker 
if,  in  fact,  there  is  no  coverage  and  the  event  occui-s?  At  that  point, 
we  would  have  a  dilenuna  that  I  am  sure  that  they  will  be  pre- 
pared to  address. 

But  when  we  are  talking  about  coverage— let  us  assume  for  a 
moment  we  are  talking  about  a  trucking  company.  We  are  talking 
about  a  trucking  company  that  is  transporting  hazardous  wastes  or 
potentially  hazardous  material  in  tank  trucks.  The  evaluation  of 
the  risk,  as  to  the  probability  of  accidents,  and  things  of  that  sort. 
That  is  not  beyond  your  capability  to  evaluate,  is  it,  as  a  risk  man- 
agement firm? 

Mr.  Pcszi.  No,  the  evaluation  of  the  risk  is  definitely  within  the 
capability.  One  of  the  things  that  Mr.  Deragon  addressed  was  when 
an  inspector,  if  you  will,  goes  in  and  reviews  records  he  may  review 
files  for  only  10  of  100  drivers  and  the  recommendation  was  made 
that  all  records  should  be  reviewed. 

Directionally,  I  agree  with  that.  The  problem  is  practicality  and 
cost.  You  need  to  have  a  cost  benefit  there.  And  I  agree  definitely 
with  what  Mr.  Deragon  suggested,  that  if  you  do  more  review  and 
more  analysis,  you  can  more  adequately  address  the  risk  and  assess 
the  risk. 

Mr.  Florid.  But  that  is  risk  abatement,  as  opposed  to  evaluating 
what  premiums  ^ould  be  on  the  basis  of  potential  risk«  Is  there 
not— clarify  if  I  am  wrong,  but  are  there  not  two  levels?  We  are 
talking  about  enforcement  of  the  law,  enforcement  of  the  regula- 
tions being  spotty,  therefore  increasing  the  actual  risk  as  opposed 
to  underwriters  iobs  of  anticipating  whiat  the  risks  are  prior  to  the 
enforcement  of  the  law. 

That  is  the  problem  I  am  having  with  this  concern  about  not 
being  able  to  evaluate  environmental  risk.  Somehow  there  is  the 
picture  being  conveyed  that  this  is  so  esoteric  that  we  cannot 
evaluate  prospectively  what  the  risks  should  be. 

First  ot  all,  I  thought  that's  what  insurance  is  about.  But  can  you 
clarify  if  what  I  am  talking  about,  the  distinctions  between  nonen- 
forcement  of  the  law  resultii*  in  greater  probability  of  an  accident 
versus  the  inherent  complications  of  trying  to  evaluate  the  envi- 
ronmental hazards  that  may  be  associated  with  transporting  fuel 
oil  in  tank  trucks? 

Mr.  Pizzi.  If  I  may  change  the  example  a  little  bit,  and  not  talk 
about  the  transportation  issue  per  se— because  I  do  not  really  feel  I 
am  qualified  to  address  that  in  depth.  But  if  you  take  that  analogy 
and  address  it  to  the  Bhopal  situation,  for  instance.  As  a  risk  asses- 
sor, to  assess  the  rkk  of  a  Bhopal-type  situation  happening,  in 
order  to  have  some  degree  of  conndence  that  you  have  covered  all 
the  bases  and  have  the  confidence  that  you  have  done  the  home- 
work and  you  can  predict  what  the  probability  is  the  cost  of  some- 
thing like  that  becomes  much  more  ttian  even  the  premiums  for  in- 
suring &  plant  like  that. 
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TTie  problem  with  assessiiig  the  risk  is  it  is  a  continuum.  It  can 
go  from  Bomethinf  that  may  be  on  the  order  of  several  hours  worth 
of  work  to  saveral  man-years  if  you  do  the  risk  assessment  such  as 
the  nuclear  mdustry  does  wh«  they  do  fault  tree  analysis. 

And  I  see  that  coming  into  play  here  in  that  nonenforcement  of 
the  laws  certamly  creates  more  probability  of  risk.  But  in  order  to 
assess  that  risk  with  some  de^  of  confidence,  we  need  some 
better  guidehnes.  And  I  guess  ''guidelines"  is  not  the  word  here. 

The  jm)blem  comes  in  the  cost  of  doing  an  adequate  risk  assess- 
ment. The  market  will  only  bear  a  certain  cost  and  therefore  we 
need  some  mcentive  to  get  what  you  might  caU  an  adequate  risk 
Msessment  done.  And  I  think  cost  is  the  biggest  factor  in  doing 
that. 

Mr.  Flomo.  But  is  not  the  alternative  insurance  rates  that  are 
mcapable  of  bemg  paid,  or  no  insuruice  at  aU?  Have  we  not  seen 
tms  in  the  area  of  construction  insurance  that— for  fire  purposes— 
that  the  industry  has  an  unofficial— or  maybe  it  is  official-code 
Say  if  you  are  going  to  build  a  house  there  has  to  be  wiring  and 
there  has  to  be  fire  protection  in  such  a  way.  And  therefore,  that 
cost  is  built  mto  the  product. 

Failure  to  have  that  almost  means  that  you  do  not  get  insurance, 
which  m  and  of  itself  is  an  extren;ie  cost.  So  we  realty  have  got  to 
get  to  the  pomt  of  e  ^uating  what  the  cost  is  of  risk  abatement, 
whether  it  be  mdusti^  nduced  risk  abatement  or  govemmentally 
mducednskab  ^ment.  ^ 

Your  example  of  Bhopal  was  an  interesting  one  because  this 
committee  had  substantial  hearings  on  that  whole  area.  The  deter- 
mination, the  conclusion  was,  first  of  all  we  have  no  national  r^. 
latory  system  on  facilities  such  as  the  Union  Carbide  facility.  And, 
therefore,  vou  do  not  even  get  to  the  next  problem  as  to  whether 
there  is  enforcement  of  the  law  because  thei-e  is  no  law. 

It  w  certainly  a  very  difficult  area  that  could  perhaps  be  of  some 
value  that— faiing  the  void  could  be  of  value  to  the  insurance  in- 
dustry if  we  had  a  law  that  makes  some  effort  to  spell  out  what 
iiwpection  Droced-res  are,  what  the  nature  of  the  types  of  oper- 
ations should  be.  Then,  hopefully,  if  those  laws  were  enforced,  one 
would  say  tiiat  that  would  provide  greater  certainty  in  terms  of 
risk  evaluation,  which  should  translate  into  reduced  coste  for  insur- 
ance. 

Is  there  any  validity  to  the  conclusion? 

^  Mr.  Piza.  I  agree  with  that,  and  I  think  it  relates  to  looking  at 
risk  from  a  short-term  perspective.  What  is  the  risk  in  terms  of 
cost  today?  What  is  the  risk  m  terms  of  cost  to  a  company,  to  socie- 
ty as  a  whole  over  time?  >nd  I  think  you've  hit  on  that  point.  We 
need  to  look  at  it  as  a  long-term  cost  and  a  long-term  risk  and  not 
focus  on  a  short-term  perspective. 

Mr.  Flobio.  Let  me  ask  you  one  last  question,  and  then  I'll  yield 
to  the  gentleman  from  Pennsylvania. 

Are  you  familiar  with  the  recent  EPA  land  disposal  regulations 
that  have  been  put  out,  designed  to  implement  the  1984  RCRA  pro- 
posaisr 

Mr.  Pizzi.  In  general,  yes,  I  am. 

Mr.  Florio.  The  concern  that  many  of  us  in  a  bipartisan  way 
have  expressed  to  EPA  is  that  the  regulations  don't  appear  to  be  in 
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compliance  with  the  intent  of  the  law»  which  is  to  effectively  say 
that  there  should  be  no  disposal  of  untreated  wastes  in  land  dispos- 
al facilities^  tibe  sole  exception  being  a  petition  that  certifies  Uiat 
there  is  no  migration  off  tne  site.  The  r^i^tions  have  come  back» 
and  they  almost  appear  to  be  the  direct  opposite  of  that. 

As  someone  that  might  be  consulting  or  representing  an  insur- 
ance conmany  tryipg  to  make  the  determination  as  to  whether  to 
insure  a  uuul  disposal  fncility,  would  you  enter  into  or  provide  any 
counseling  to  an  insurance  company  that  under  those  circum- 
stances toat  they  would  be  wise  not  to  become  involved  in  that 
tyne  of  insurance  risk? 

Mr.  Pizzi.  QK.  First  of  all»  we  don't  advise  the  insurance  compa- 
nies on  whether  to  insure  or  whether  not  to  inrare.  What  we  do  is 
advise  as  to  what  the  risk  would  be»  and  our  focus  is  primarily  on 
risk  and  not  compliance. 

Mr.  Florio.  Risk. 

Mr.  Pizzi.  So  in  that  situation^  whether  or  not  a  facility  is  in 
compliance  is  almost  immaterial-  We  look  at  the  risk  and  nability 
of  a  company's  actions  or  a  facility'^  actions. 

Mr.  Fu>Rio.  Well»  if  I  represented  to  you  that  as  a  matter  of  na- 
tional polioy,  overwhelmingly  this  Congress  has  said  in  the  1984 
amendments  that  we  want  to  phase  out  over  a  very  short  pmod  of 
time,  a  relatively  short  period  of  time,  the  disposal  of  untreated 
hazardous  wastes  into  land.  That,  I  would  suggest  to  you,  is  a 
policy  decision  with  regard  to  the  reduction  of  the  risk  that  we  cal- 
culate exists  from  continued  disposal  of  these  wastes  in  the  land. 

I  suppose  I  would  ask  then^  understanding  a  little  bit  better  what 
your  company  does  in  advising  people  with  regard  to  risks,  given 
the  current  situation,  I  am  an  operator  of  a  land  disposal  facility.  I 
want  to  continue  to  operate  as  authorized  under  the  law,  and  yet 
we  have  this  law  that  says  that  we're  going  to  start  phasing  out 
certain  types  of  disposal,  and  we  have  a  regulatory  system  that  is 
under  challenge  for  doing  the  very  opposite  of  that,  what  is  the 
nature  of  the  type  of  cuivice  that  you  provide  to  make  tiie  determi- 
nation as  to  whether  insurance  should  or  should  not  be  provided  to 
that  operator? 

Mr.  Pizzi.  We  would  make  two  recommendations.  One,  to  the 
landfill  operator,  and  our  advice  would  be  to  look  at  the  long-term 
liability  and  the  long-term  consequences  of  what  he's  doing  and 
suggest  that  he  comply  with  the  mtent  of  the  law  and  not  focus 
primarily  on  what  the  narticular  regulation  may  be  today,  but  to 
look  at  his  liability  ana  the  risk  on  a  long-term  basis  and  make 
kind  of  the  same  recommendation  to  the  insurance  company,  that 
the  risk  of  claims,  the  risk  of  environmental  impairment  from  the 
fecility  would  be  hiffher  than  if  the  facility  was  targeting  their  pro- 
gram to  comply  with  the  intent  of  the  law. 

Mr.  Florio.  Thank  you  very  much. 

Mr.  Ritter. 

Mr.  Rtttkr.  Thank  you,  Mr.  Chairman. 

I  would  like  to  just  continue  for  a  moment  with  you,  Mr.  Pizzi. 

Tve  been  a  strong  supporter  of  the  use  of  risk  assessment  in  the 
process  of  setting  health,  safety,  and  environmental  standards  and 
rules  and  r^ulations,  and  even  in  the  creating  of  the  law  that  out- 
lines the  regulatory  field  in  different  areas. 
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But  80  much  of  the  law,  the  regulation,  and  the  rule  is  not  based 
<m  nsk  assessments.  So  much  of  it  is  based  on  current  political, 
often  emotiona*  climate.  The  liability  grows  out  of  this  nonrisk  as- 
sessed structure  of  the  rules,  the  r^ations. 

How  can  you  advise  customers  as  to  the  risk  when  court  deci- 
arerarely  based  on  rational  risk  assessments? 

Mr.  Pttzi.  I  guess  I  have  to  agree  with  your  reference  to  the 
court  decisions.  That  s  dbfViously  an  area  we  need  to  improve. 

Tlie  advice  that  we  can  give  is  strictly  from  a  best  judgment— I 
need  to  make  the  point  that  risk  assessment  is,  in  fact,  a  subjective 
judgment. 

Mr.  RiTTER.  You're  not  talking  about  scientific  risk  assessment 
here.  You  re  talking  about  a  very  encompassing— is  that  what 
you  re  talking  about? 

Mr.  Pizzi.  Yes. 

Mr.  Rttter.  So  it's  not  just  a  technical  risk  assessment,  but  it's 
all  factors  included,  social  factors. 
Mr.  PPsa.  Yes,  sMctly. 
Mr.  RriTER.  Political,  economic. 

Mr.  Ptea.  Exactly.  And  when  you  do  a  risk  assessment  in  that 
way,  It  becomes  very  gubjective.  It  is  based  on  the  person  or  per- 
sons making  that  assessment,  calling  on  their  experience  and  on 
the  best  techmcal  guidelines  they  can  call  on,  but  it  is  nonetheless 
very  subjective.  And  the  wav  that  you  advise  companies  is  to  use 
your  best  judgment  and  look  again  at  the  long-term  risk  and  not 
focus  on  compliance  with  a  particular  law  today  that  may  necessar- 
^-or  may  not  necessarily— keep  you  out  of  trouble  tomorrow. 
You  aiw^^  focus  on  the  long-term  risk. 

And  I'd  like  to  go  back  and  pick  up  on  the  ftt)nt  part  of  your 
qu^ion.  Our  clients  are  not  at  all  concerned  with  enforcement  per 
se.  What  they  are  concerned  with  is  not  having  clear  guidelines  to 
go  on,  no  yardstick  to  judge  their  actions.  Tliey  would  welcome 
sOTietlung  that  would  give  them  some  assurance  that  what  they  do 
today,  6  months  or  2  years  from  now  will  be  acceptable,  or  at  least 
they  will  not  be  called  on  the  carpet  for  doing  what  is  acceptable 
today. 

Mr.  RriTKR.  I  was  not  here  while  you  gave  your  testimony,  but  do 
you  feel  that  the  current  system,  the  system  in  the  courts,  is  func- 
tioning properly,  or  would  you  wish  to  see  reform? 

Mr.  Pizzi.  Without  being  qualified  to  address  specifics,  I  definite- 
ly think  we  need  some  sort  of  tort  reform.  I'm  certainly  not  quali- 
fied to  go  mto  detail  or  say  how  much.  But  the  cases  that  I  have 
experienced  and  known  about,  I  definitely  feel  there  is  room  for 
reform  of  the  tort  system. 

Mr.  RriTKR.  There's  a  question  here  that  Fd  like  to  ask  that  our 
colleague,  Mr.  Broyhill,  is  very  interested  in. 

Mr.  Dameo,  May  Trucking  Co.  has  filed  petitions  to  self-insure 
with  both  the  ICC  and  DOT.  Do  you  know  how  these  petitions  are 
proceeding? 

Mr.  Damko.  To  my  personal  knowledge,  I  do  not.  I  know  they  are 

^  P?3?^-.  ®"  V  ^^^^  vice  president  of  the  Ameri- 

can Trucking  Association.  I  think  she  has  the  answer. 
Mr.  RriTER.  Thank  you. 
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Ms.  Batts.  Currently  both  DOT  and  the  ICC  have  those  petitions 
under  advisement.  It  is  our  feeling  that  the  ICC  is  going  to  act 
quickly  on  the  May  petition. 

The  problem  that  May  then  has,  of  course,  is  that  the  DOT  has 
no  rules  or  r^ulations  regarding  self-insurance,  although  the 
Motor  Carrier  Act  of  1980  did  aUow  self-insurance.  DOT  is  in  a 
quandry:  They  really  can't  accept  the  petition  and  they  can't  deny 
the  petition,  because  they  have  no  way  to  judge  the  validity  of  the 
petition. 

What  is  probably  going  to  happen  is  that  DOT  will  go  to  rule- 
making, which  will  be  a  long  process.  They'll  establish  the  criteria 
for  self-insurance  and  then  deny  or  accept  the  May  petition. 

Mr.  RriTBR.  What  kind  of  timeframe  are  you  expecting? 

Ms.  Batts.  Within  the  ICC,  we're  probably  looking  at  something 
within  a  month  or  two.  Within  the  DOT,  it's  certainly  going  to  take 
much  longer,  4  or  5  months. 

Again,  what  we're  trying  to  create  are  options.  At  this  point, 
there  is  no  way  of  knowing  whether  the  May  proposal  is  good  or 
bad.  We're  hoping  that,  at  least,  the  option  will  be  created,  so  that 
the  industry  can  get  what  the  law  provides,  that  is  to  self-insure. 

As  Mr.  Dameo's  testimony  indicated,  the  ICC  in  the  last  20  years, 
and  actually  I  think  it's  been  closer  to  30  years,  has  never  allowed 
self-insurance. 

Mr.  RnTER.  Do  you  have  any  insightc  as  to  how  the  DOT  is  going 
to  respond  to  this,  whether  they  will  go  ahead? 

Ms.  Batts.  My  educated  guess  is  that  they  will  ultimately  allow; 
however  is  for  carriers  on  self-insurance.  TTiat  ruling  will  be  very 
stringent,  but  reasonable.  We  are  not  seeking  to  allow  anybody  to 
self-insure.  What  we  want  to  make  sure  is,  though,  that  the  guys 
that  have  the  financial  ability  to  self-insure. 

I  have  a  favorite  truck  line.  I  call  it  "Quicksand  Trucking."  This 
is  a  guy  who's  ready  to  go  broke  tomorrow.  He  should  not  be  al- 
lowed to  self-insure.  We  re  looking  for  viable  concerns  that  are 
going  to  be  around,  who  have  the  understanding,  who  have  the 
safety  programs.  They  should  indeed  be  allowed  to  self-insure,  just 
as  their  competitors,  the  railroads,  are. 

Mr.  RriTEB.  Well,  broadly  speaking,  we're  saying  that  the  survi- 
vors are  going  to  be  those  whose  pockets  are  relatively  deep,  and 
smaller  businesses  that  maybe  are  just  starting  up  and  don't  have 
that  kind  of  financial  background  are  goin^  to  be  hardpressed 
indeed  to  engage  in  any  area  that  has  these  kinds  of  rigorous  insur- 
ance requirements. 

Ms.  Batts.  Self-insurance  will  not  be  limited  strictly  to  large 
companies.  We're  talking  about  companies  that  can  meet  the  Fed- 
eral minjmiim  level.  That  doesn't  necessarily  mean  a  large  compa- 
ny- 

What  self-assurance  will  do,  though,  is  to  increase  capacity  in  the 
markets.  On  face  vaiue,  we're  going  to  assume  that  if  certain  truck- 
ing companies  are  self-insured,  then  their  capacity  will  go  to  other 
trucking  companies  and  not  to  some  other  industry. 

Mr.  RrrrER.  Will  the  expansion  of  the  Product  Liability  Risk  Re- 
tention Act  help  some  of  the  small  businesses? 
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Ms.  Batts.  We  haven't  taken  a  formal  position  on  either  of  those 
two,  although  were  certainly  enthused  about  what  both  of  those 
would  look  like. 

Again,  the  trucking  industry  will  seriously  consider  anything 
that  creates  options,  or  creates  capacity.  While  either  action 
doesn  t  solve  the  insurance  crisis,  it  does  increase  the  capacity  and 
the  afTordabihtv. 

Mr.  RriTKR.  Mr.  Chairman,  if  you  would  bear  with  me,  just  one 
final  question  on  this  matter. 

Is  it  possible  that  if  self-insurance  is  broadened,  there  would  be 
1^  pressure  m  the  claims  area,  less  demands  for  major  awards. 
Would  the  pnce  of  the  danoage  suits  go  down? 

Would  the  courts  look  differently  on  self-insurance  as  opposed  to 
deep-pocketmg  insurance  companies? 

Ms.  Batts.  I  seriously  doubt  that.  I  mean,  the  claims  will  be 
made  one  way  or  another.  That's  why  if  anybody  does  self-insure, 
they  re  taking  on  a  tremendous  financial  risk  to  their  own  compa- 
ny. I  don  t  see  that  the  courts  are  going  to  look  at  it  one  way  or  the 
other. 

Mr.  RnTER.  But  isn't  part  of  the  problem  today  that  juries  have 
been  making  very  substantial  awards  with  the  idea  that  there  is  a 
deep  pocket,  and  the  awards  are  affordable  by  a  multibillion  dollar 
insuranoB  company,  and  if  they  see  a  small  trucking  company  out 
there  self-insured,  are  they  going  to  behave  differently?  Is  there 
some  anticii  ited  change? 

Ms.  Battl  Yes;  but  that  small  trucking  company  will  still  have 
to  meet  tije  Federal  minimnmR,  which  by  most  standards  are  deep 
pockete:  $750,000,  $1  milUon  or  $5  million  dollars.  Claimants  wiU 
taow  beforehand  what  the  statutory  minimums  are.  Incidentally 
the  m^onty  of  claims  against  the  trucking  industiy,  as  recorded 
by  the  BMra,  the  Bureau  of  Motor  Carrier  Safety  has,  were  for 
less  than  $500,000. 

So,  judjps  already  know  what  the  minimum  levels  are.  Whether 
a  trucking  company  is  large  or  small,  it  has  to  meet  Federal  mini- 
mums,  which  already  are  very,  very  high. 

Mr.  RriTER.  Thank  you,  Mr.  Chairman. 

Mr.  Florid.  Let  me  address  a  couple  of  questions.  In  your  tort 
reform  proposal,  you  raise  the  guestion  with  regard  to  punitive 
oamMfes.  Some  don  t  make  a  distmction  between  punitive  damages 
and  damages  for  pain  and  suffering.  Some  distinguish  and  some 
don  t. 

Can  I  ask  what  your  thoughts  are  as  to  how  you're  defining  puni- 
tive damages? 

Mr.  Dameo.  We're  considering  that  as  part  of  the  pain  and  suf- 
fering and  part  of  a  total  package  that  every  claim  does  not  entitle 
Itself  to  punitive  damages.  That  was  supposed  to  be  a  restrictive 
measure  to  put  a  penalty  on  people  for  mtentionally  doing  things 
wrong.  If  that  was  not  the  case,  then  punitive  damages  should  not 
be  mipoeed. 

Mr.  FiX)Rio.  The  only  distinction  I  would  make  is  that  pain  and 
Ruftenng  is  not  traditionally  regarded  as  punitive  damages.  There 
w  a  separate  cat^ory  of  damages,  punitive  damages,  so  that  as  we 
Ascuss,  as  we  undoubtedly  will  in  the  Congress  and  across  the 
Nation,  restrictions  on  tort  law  recoveries,  we  all  ought  to  keep  in 
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mind  the  distinctions  between  them.  If  we're  going  to  be  advocat- 
ing total  elimination  of  pain  a.  d  suffering  as  well  as  total  elimina- 
tion of  punitive  damages,  that's  fine,  but  just  so  that  we  know  the 
difiTerence  between  the  two  areas. 

Let  me  adc  the  miyor  question  Tm  interested  in,  and  you  raised 
it  with  regard  to  the  coverage  in  section  30.  As  I  understand,  what 
you're  stating  is  that  if  there  was  a  change  in  the  law  so  as  to 
eliminate  the  need  for  insurance  covenu;e  for  environmental  resto- 
ration damages,  that  somehow  you  think  that  your  insurance  rates 
would  come  down  or  insurance  would  be  made  more  available. 

I  can  Understand  that  only  if  you  concede  that  the  insurance 
would  came  in  but  would  not  cover  the  types  of  damages  that  may 
flow  under  the  definition  of  environmental  restoration,  which,  of 
course,  would  leave  the  truck  operator  with  no  coverage,  and  in  the 
evrat  of  an  accident  or  an  occurrence,  may  well  drive  him  to  the 
bankruptcy  courts. 

So  that  how  are  you  better  off  merely  by  virtue  of  a  legislative 
change  defining  what  it  is  you're  required  to  have  when  one  would 
assume  a  responsible  truck  operator  would  want  to  have  the  cover- 
age that  would  be  reauired  to  hold  them  harmless  in  the  event  of  a 
tank  truck  explosion  that  might  involve  environmental  damage? 

Mr.  Dam^o.  Prior  to  1980,  these  damages  were  covered  under  the 
property  damage  clause.  When  Ihey  inserted  the  words  ''environ- 
mental restoration,"  the  courts,  unfortunatelv  for  New  Jersey,  in 
the  Jackson  case  interpreted  that  much  broader  than  was  ever  an- 
ticipated. That  interpretation  of  the  landfill  was  taken  up  by  the 
insurance  companies  and  applied  to  this  environmental  restoration 
clause  of  the  trucking  company  in  section  30. 

That  court  case,  coupled  wiui  the  potential  damage,  which  would 
have  been  covered  under  the  long-tail  coverage  under  property 
damage  if  we  stey  under  the  occurrence-made  based  insurance, 
would  stiU  be  covered.  By  removing  that  section,  it  takes  that 
whole  wording  out  and  reverts  back  to  what  we  did  prior  to  1980 
where  all  those  cases  were  covered  and  handled  at  that  time. 

Mr.  Florid.  And  vou  think  that  by  changing  that  law  that  we 
are  going  to  go  back  to  that  point,  that  the  insurance  companies 
are  going  to  provide  you  with  property  damage  coverage  to  go  into 
areas  beyond  what  they  are  teuking  about  now  as  merely  property 
damage  coverage? 

Mr.  Dambo.  It's  a  start  in  the  right  direction,  yes.  Their  opinion 
was  that  it  wotild. 

Mr.  RrrrER.  Would  the  gentleman  yield  on  that  point? 

Mr.  FIjOrio.  Yes,  I  will  be  happv  to  yield. 

Mr.  RrrrER.  I  think  there  is  a  mndamental  diiference  in  the  defi- 
nition between  property  damage  and  environmental  restoration.  I 
think  maybe  it  hinges  on  that. 

Mr.  Florid.  If  the  gentleman  would  yield,  the  gentleman  is  cor- 
rect, it  clearly  is.  My  point  is  that  if  somehow  mechanically  we  are 
^oing  to  legislatively  define  property  damage  so  as  to  provide  for 
insurance  coverage  only  for  that,  that  is  fine  for  the  insurance 
company— they  are  limiting  their  rifiks — ^but  it  is  not  fine  for  the 
trucking  company.  They  are  now  out  there  bare  of  insurauca  cover- 
age for  what  is  something  that  I  think  most  trucking  coiopanies 
would  want  to  have. 
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Mr.  Daiieo.  We  are  not  suggesting  going  bare. 

Mr.  FLORia  Then  you  are  roing  to  have  to  get  supplemental  cov- 
erage m  ways  that  I  suspect  you  are  not  going  to  be  able  to  get  it. 
or  you  will  get  it  at  a  very  high  price. 

Mr.  Rhtkr.  Could  we  just  tollow  up  on  that? 

Mr.  Florio.  Yes,  surely. 

Mr.  form.  I^iink  the  gentlelady  has  a  comment  here. 

•  inoA™"  We  have  had  environmental  restoration  coveraire 
smce  1980  required  by  the  Motor  Carrier  Act.  As  far  as  we  can  de- 
termine, there  have  only  been  three  claims  made  under  environ- 
mental rartoration  since  1980,  and  they  were  in  1981  and  1982.  Un- 
fOTtunately,  w;e  have  had  more  than  one  truck  spill  since  18S0. 
Those  claimB>  m  terms  of  cleaning  up  the  environment,  in  terms  or 
removing  topeoU,  m  terms  of  cleaning  up  streams,  were  paid  under 
the  property  damage  and  the  bodily  ir\jury  clauses  of  the  current 
insurance  policies  that  we  have. 

They  are  cot  being  cleaned  up  under  environmental  restoration. 
Ihe  problem  with  environmental  restoration  is,  first,  it  was  never 
defined  by  Congress  in  the  Motor  Carrier  Act  of  1980.  It  was  de- 
fined by  the  Department  of  Transportation.  Second,  the  definition 
th  it  the  Department  of  Transnortation  has  talks  about  potential 
future  human  harm.  How  in  the  world  can  you  expect  an  insur- 
ance company  to  underwrite  something  caUed  potential  future 
human  harm  when  the  claims  can  be  made  today  on  some  kind  of 
harm  that  someone  may  have  30  years  firom  now. 

But  we  are  cleaning  up  the  environment  when  we  do  have  those 
unfortunate  truck  accidents. 

Mr.  RrrrER.  But  the  chairman's  point  is  that  you  could  get  sued 
anyway.  Is  it  correct  that  you  could  get  sued  anyway  for  potential 
future  human  harm  even  if  it  is  not  written  into  the  statute? 

Ms.  Batto.  It  not  written  m  the  statute  today;  it  is  written  in 
the  r«ulations.  Ideallv,  we  would  like  to  see  the  regulation  defini- 
tion  changed,  uivca  the  current  court  system,  we  are  not  terribly 
confidentr~— 

Mr.  RrrTBR*  But  what  the  chamnan  is  asking  is  does  the  chanire 

m  the  regulation  definition  

Mr.  Florio.  Brin^  you  anything. 

Mr.  RnTER  foontmuing].  Preclude  suit  against  you  for  potential 
future  human  harm? 

Ms.  Batts.  It  probably  doesn't,  but  at  least  it  isn't  sitting  in  a 
r^ulation  which  says  that  is  what  you  are  supposed  to  be  covered 
for. 

Mr.  RrrrER.  That  is,  I  think,  the  bottom  line.  By  spelling  it  out, 
you  have  a  written  definition,  you  have,  in  a  sense,  a  target,  you 
have  a  home  base  to  gather  around.  Is  that  what  you  are  sayine? 

Ms.  Batts.  Correct. 

Mr.  RriTBR.  And  this  is  what  engenders  the  fear  in  the  insurance 
compamee  that  have  to  deal  with  this  thing. 

Ma.  Batts.  That  is  correct,  but  the  point  I  want  to  be  making  is 
that  we  are  

Mr.  Florio.  The  gentleman's  point  is  a  very  helpful  one,  but 
a]so--^and  you  have  made  the  point  in  some  resp^^ts— notwith- 
standing the  statute,  notwithstanding  this  regulation,  that  there 
have  been  no  claims  under  it,  that  there  has  therefore  been  no  loss 
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payout,  and  therefore  there  is  certainly  no  justification  for  the  un- 
availability of  insurance  on  the  basis  of  the  experience  even  in  this 
area. 

I  return  to  mv  question,  and  I  suppose  my  conclusion  is  that  a 
responsible  truckowner  and  operator  is  certainly  goinff  to  want  to 
have  insurance  for  potential  losses  in  this  area  as  well  as  in  other 
areas,  and  the  idea  of  potential  im'ury  being  difficult  to  insure 
against,  that  is  done  every  day  in  every  field  that  we  are  talking 
wout,  not  juflit  in  terms  of  environmental  restoration. 

Your  workers  come,  and  it  may  very  well  be  that  they  are  load- 
ing up  gasoline  trucks,  and  you  certainly  have  insuiimce  against 
potentifiu  future  harm,  whether  it  be  catastrophic  harm  or  whether 
it  be  incremental  harm  occurring  as  a  result  of  worker  exposure  to 
these  types  of  things. 

So  there  is  nothing  particularly  unique  about  this  except  for  the 
point  that  you  are  making,  that  some  feel  that  by  signaling  this, 
that  everyone  is  now,  i«4iether  it  be  wily  plaintiffs'  lawyers,  out 
finding  new  causes  of  action  to  run  into  court  with.  I  just  think  the 
experience  has  not  been  there  to  justi^  that  cbnclusion. 

Mr.  Deraqon.  On  this  issue,  currently  over  75  percent  of  the  in- 
surance companies  writing  trucking  will  provide  the  MC90  endorsie- 
ment,  which  does  state  you  must  require  environment  restoration. 
However,  right  next  to  it  they  are  providing  an  exclusion  which 
says  we  will  not  cover  anything  related  to  pollution,  contamination, 
or  whatever. 

So  the  issue  is,  if  the  trucker  is  required  by  statutes  to  have  the 
coverage  but  he  can't  buy  it„  ;^ou  are  asking  where  is  he  going  to 
get  the  protection?  He  is  in  violation  of  the  regulations  under  the 
ICC.  Currently,  if  the  product  is  not  available  from  the  insurance 
industry,  where  does  it  go.  We  may  have  a  meuor  catastrophic  acci- 
dent out  there  with  no  coverage,  and  the  public  will  turn  to  the 
Government. 

Mr.  RriTER.  Mr.  Chairman,  I  would  just  like  to  get  the  gentle- 
lady^s  response  to  the  chainnan's  point,  which  I  think  is  well 
tiiken,  but  if  there  has  been  only  three  claims,  what  is  the  problem 
and  why  can't  thev  get  insurance?  I  guess  that  is  the  bottom  line. 

Ms.  Batts.  Awim,  it  goes  back  basically  to  the  term  "environ- 
mental lestoration"  which  is  the  same  term  that  was  used  in  the 
Jackson  Township  case  in  New  Jersey,  to  define  ''sudden  and  acci- 
dental" and  "per  occurrence."  The  definitions  are  spilling  over  into 
the  trucking  industry  because  it  is  the  same  language. 

The  difference  with  workmen's  oomp  is  that  you  can't  make  a 
claim  today  when  you  haven't  had  anything  happen  to  you,  but 
you  are  saying  it  may  happen  to  you  in  the  niture.  Under  the  "en- 
vironmental restoration"  definition  of  the  Department  of  Transpor- 
tation, I  can  make  a  claim  today  on  something  that  may  material- 
ize 30  yean  from  now.  That  is  what  the  insurance  industry  does 
not  want  to  have  to  underwrite.  They  can  deal  with  something 
which  actually  hai^ns,  but  they  cannot  deal  with  something 
called  potential  future  human  harm.  They  don't  know  what  it 
means. 

Mr.  RrrrKR.  Why  haven't  more  claims  been  made?  And  if  it  is 
only  three  claims,  why  isn't  the  insurance  available? 
Mr.  Dbraqon.  They  are  scared  of  the  courts. 
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Ms.  Batts.  'Dxey  are  scared  of  what  the  courts  are  doing  in  the 
dump  site  problem  in  Jackson  Township.  They  are  then  saying, 
that  if  the  trucking  mdustry  has  the  same  kind  of  coverage,  we 
may  end  up  with  the  same  kind  of  claims  in  the  trucking  industry 
ttiat  we  ended  up  with  in  New  Jersey.  Therefore,  they  are  not 
gomg  to  write  it. 

Mr.  RriTKR.  So  on  the  basis  of  one  or  two  or  three  claims,  they 
are  making  this  value  judgment 

Ms.  Batts.  No,  they  are  ndt  makuig  it  on  the  basis  of  the  claims 
that  were  paid  m  the  trucking  industry;  they  are  making  it  on  the 
basis  of  the  <X)urt  suits  in  another  industry  with  the  same  defini- 
tions. 

Mr.  RmvR.  OK.  Where  there  are  substantial  numbers  of  claims 
made. 

Ms.  Batts.  That  I  don't  know. 

Mr.  Rtttkr.  Well,  that  is  what  Fm  asking. 
.J^^  Fy)Wo.  May  I  just  add  one  thing?l«uch  has  been  made  of 
thfa  Jackson  Township  case,  and  quite  frankly,  it  is  a  handy  hook 
to  hmg  one  s  hat  on  ff  one  doesn^t  want  to  insure  in  a  whole  area 
but  the  gentleman's  point  about  multiple  claims,  there  have  not 
been  multiple  claims  even  in  the  other  area  that  have  resulted  in 
an^rthing.  We  have  had  evidence  before  this  committee,  and  again. 
It  IS  the  same  type  of  ahnost  irrational  speculation  about  the  poten- 
tial source  of  difficultieiEi  at  iome  point  in  the  ftiture. 

I  would  just  sufflest  that  when  you  make  the  point  that  in  the 
insurance  area  with  r^jard  to  trucking,  that  somehow  thare  is  a 
unique  problem  because  of  future  potential  off  of  an  incident  you 
can  file  on  now,  that  too  is  not  that  difficult,  but  if  an  ernplwee  is 
iq)ured  today,  he  can  make  a  claun  and  does  make  a  claim  and  in- 
cludes It  as  a  count  for  damages  for  future  potential  injury  growing 
out  of  the  event  that  occurred  now. 

LikCTTse  with  regard  to  a  trucking  incident^  an  accidmt  occurs, 
the  claimant  can  make  an  action  for  future  potential  damages 
growing  out  of  the  incident  now.  So  there  is  conceptually  nothing 
different  m  these  areas  that  would  prompt  so^ie  l^ntimate  concern 
^ut  uniqueness  here  that  is  not  found  in  the  nature  of  litigation, 
that  is  not  found  in  the  nature  of  insurance  claims  anywhere. 

Mr.  Deragon.  Currently  there  is  a  case,  as  an  example,  involving 
?  r^5?^i^^  through  a  small  town  in  Louisiana,  population 

6,500.  The  "rucker  jackknifed  and  dumped  a  load  of  petroleum  into 
tile  town  water.  The  court  ruled  that  his  policy  at  $1  million,  com- 
bined single  limit,  would  apply  to  each  individual  resident  of  that 
town  per  occurrence  claim  m  the  current  or  future.  So,  6,600  times 
^1  miUion  is  what  the  insurer  says,  oh,  my  God,  we  didn't  realize 
that  we  were  going  to  be  on  this. 

Now,  that  is  being  appealed,  but  you  can  understand  why  the  in- 
surers are  retorting*  because  of  instances  like  this. 

Mr.  Florio.  That  is  a  very  good  point,  and  it  s^ms  to  me,  and 
this  was  the  holding  in  the  Jackson^  case,  that  the  insurance  com- 
pames  are  going  to  have  to  start  being  more  specific  with  regard  to 
the  terms  of  the  insurance  policies,  and  if  there  is  ambiguity— and 
there  is  no  excuse  for  this  now,  after  Jackson— if  there  w  ambigui- 
ty with  regard  to  occurrence  defined,  shame  on  the  msurance  com- 
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pany;  that  they  write  the  contracts  and  therefore  they  should  be 
defining  those  terms  in  tenns  of  what  constitutes  an  occurrence. 

So  I  am  really  not  sure  that  there  is  any  le^timacy  about  the 
industry's  concerns  about  the  Jackson  Township  case,  and  there 
should  be  no  concern  about  that  in  terms  of  defining  what  is  an 

occurrence  now.  *  ,  .  ,  .  ^  ,  i  r 

Mr.  Rhtkr.  Mr.  Chainnan,  I  think  m  some  of  the  approaches  or 
claims  made,  the  insurance  companies  are  trying  to  do  something 
rbout  that,  buc  I  also  think  that,  pven  the  system,  it  may  be  a 
Herculean  task  to  arrive  at  that  pohw  which  can  somehow  wire  all 
possibilities  given  some  of  the  broad  language  that  exists  in  the 
law. 

I  think  the  law  or  the  rules  and  regulations  are  so  much  more 
encompassing,  the  system  allows  so  much  more  an  encompassing 
approach,  that  to  then  try  to  use  the  contract  as  somehow  the 
wedge  against  the  whole  system  may  be  asking  for  too  much.  I 
think  you  are  right.  I  think  they  have  to  put  greater  effort  and 

Elanning  and  intelligence  into  defining  the  contract,  but  that  may 
e  asking  for  the  impossible  given  the  way  the  system  is  set  up. 
Mr.  Florid.  Let  me  ask  one  last  question  of  Mr.  Deragon.  In  the 
area  of  risk  management,  particularly  in  the  trucking  industry,  the 
suggestion  has  been  made  to  us  that  more  could  be  done  either  by 
govei*mnental  enforcement  of  safety  laws  or  by  insurance  company 
enforcement  of  safety  laws  in  the  wsence  of  governmental  enforce- 
ment: The  question  of  front  end  brakes,  the  question  of  the  under- 
ride  regulations,  that  either  the  Government  enforce  those  regula- 
tions, and  if  the  Government  doesn't  enforce  them,  as  is  the  case 
now— you  talked  about  the  difference  between  ICX3  and  DOT.  Well, 
on  the  front  end  brake  question,  there  is  a  difference  even  withm 
DOT  as  to  whether  the  rules  are  to  be  enforced  or  not. 

Absent  vigorous  enforcement  by  agencies,  isn't  there  an  appro- 
priate role  for  the  insurance  industry  itself  to  play  in  conditioning 
coverage  upon  certain  activities,  hocudng  up  the  front  end  brakes, 
changes  in  the  underride  structure?  Those  types  of  change  would 
abate  risks  or  minimize  risks,  which  certainly  should  provide  the 
insurance  company  with  the  capability  of  downsizing  the  premiums 
to  reflect  the  reduced  risks.  .     v     i_  • 

Mr.  DsRAGON.  That  is  an  ideal  management  practice  that  the  in- 
surance industry  should  be  practicing.  In  a  soft  market,  what  is 
known  as  the  preliminaiy  survey  is  never  done  on  a  risk.  The 
agent  throws  the  application  in  on  a  napkin,  and  they  write  it  be- 
cause they  want  the  volume.  In  today^B  current  enviroiunent,  out  of 
the  companies  currently  writing  transportation  risks,  still  probably 
only  hafr  of  them  actually  send  out  a  physical  inspection  on  that 
risk  before  they  agree  to  write  it   '  ^       ,  ^ 

Mr.  Florid.  Doesn't  that  say  something  about  the  adequacy,  of 
our  State  regulatory  systems,  that  if  the  premiums  are  not  being 
set  at  an  appropriate  level,  it  is  hard,  I  suspect,  to  come  in  and  say 
the  premium  riiould  be  higher  because  you  have  not  evaluated  the 
risk,  but  ideally  that  is  the  way  the  system  should  operate,  that 
there  should  be  ride  management  or  risk  abatement  by  the  insur- 
ance industry  in  firing  their  premiums. 

Yoii  say  that  in  the  soft  market  such  as  we  had  at  the  end  of  the 
seventies  or  the  eighties,  when  everyone  is  more  interested  in  com- 
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pe^Mfor  the  dollar  for  inwstment  purposes  than  they  are  in  set- 

i??o^W2f?n^^°^      ^'^}'^  **?  *h«  there 

IS  notlung  that  is  on  the  horizon  that  is  going  to  chance  that  the 

wart  time  we  go  into  that  part  of  the  Qyclefis  there?  ^ 

Mr.  Dkragon.  SMctlpr  And  the  other  issue  i'  that  motor  carriers 

are  a  umoue  breed  of  r&k.  With  very  few  insurance  carriers  hS 

a  thorougli  underrtanduig  of  those  risks,  to  send  a  qualified 

m  to  analyze  those  risks  is  a  very  difficult  thing  to  do  when  you 

truckers,  so  to  $peak.  As  we  see  m  a  soft  market,  everybody  falls 
mto  tne  game. 
Mr.  ^TTER.  Will  the  ptentleman  yield  on  that  point' 

lu  ^  point  and  I  wUl  be  happy  to 

yieW.  The  gentleman  New  York,  Mr.  Lent,  and  a  coupU  of 
ouier  noembers  are  talkmg  about  risk  retention  for  group  msur- 
^Sl^f'J^i  may  be  some  value  in  that  ajproach 
from  a  number  of  standpoints,  not  the  least  of  which  is  that  the 
industry  or  the  groups  of  mdustnes  would  have  the  unique  capabU- 
ity  of  undenrtandmg  trucking  in  a  better  way  than  wouJfd  an  Sur- 
anoe  oompanv  tijat  iMures  a  great  number  of  different  industries. 
*u  •  vl  •  "U^w^the  self-insurers,  understanding  the  nature  of 
Jeir  bttsmess  and  the  risks  in  the  business,  to  per^ps  underwrite 
ma  more  wwble  way  saving  the  self-inswwl  Mn*)rtium  costeS 
cause  the  risks  were  understood  and  factored  into  the  premium-eel/ 
ting  prooew  ls  that  an  acceptable  poir^  to  you? 

Mr.  Debaqon.  There  is  no  supervisory  committee  or  regulations 
teUmg  insurance  camera  or  risk  retention  groups  or  self-funded 
ffiffinif^  must  foUow;  these  practical.  KdSt  mZJem^S 
giudehnes  m  your  underwriting  procc  a. 

.  Mr.  FtoRio.  We  are  working  from  self  interest.  If  we  had  a  self- 
msurance  group  of  truckers  wanting  to  reduce  their  risks  and 
reduce  their  msurance  prtmiums  that  they  pay  to  themselves  as 
the  consortium,  there  would  be  the  economic  interest  in  not  only 
minimizing  risks  beyond  what,  hopefuUv.  they  are  trying  to  do 
anyway,  but  there: ^ouW  be  the  sneciafized  ^pabilit/ot  undei? 
standing  the  nature  of  the  raks  and  therefore  faLjg  costs  to  take 
mto  account  abatement  procedures. 

Mr.  Deraoon.  This  ia  true.  However,  you  have  truckers  out  there 
who  are  very  good  risks  and  have  practiced  proper  risk  manage- 
ment. And  agam  I  must  reiterate^  under  the  Risk  RetentionAct. 
Im  not  sure  you  we  going  to  get  away  totally  from  the  whims  and 
<ryciK  i  changee  j^f  the  insurance  industry  just  because  c  group  de- 
cide* to  set  up  a  self-insurance  fimd  or  adaptive. 

Whatever  the  f^ruktions  may  bring,  ita  going  to  require  some 
supervisory  abiUty  from  the  St^te  oTPedenS  WaS maj 
nave,  the  play  <rf  the  reinsurer.  I  will  give  an  exampb.  A  trucking 
oompahy  needed  *1  miUion  worth  of  coverage.  He  took  a  $900^ 
deductible,  and  his  premium  #as  stUl^l  million.  It  is  ahnost  like  a 
self-insured  risk  retention  group,  but  the  ,  reinsurers  have  set  the 
anrr^ate  rates. 

So  the  quaJifiMtion  of  an  insurance  company  to  go  after  a  diver- 
sified  number  of  busine^  is  reaUy  a  problem  because  nobody 
really  understands  every  business  operation  and  ite  individual  risk 
It  IS  a  very  specialized  field,  and  especially  insurance  carriera  have 
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gotten  into  the  motor  carrier  industry  and  insured  them  for  many 
years  and  practiced  risk  management  with  those,  but  they  are  at 
the  whims  of  the  reinsurers,  still. 

Mr.  Florio.  Thank  you.  Let  me  express  my  appreciation  to  this 
panel.  It  has  been  extremely  helpf^il  to  us.  I  appreciate  your  par- 
ticipation today.  Thank  vou  very  much. 

We  will  now  call  our  Ust  panel  of  witnesses.  We  appreciate  their 

Sitience.  Burton  Thomas,  the  Chairman  of  the  AIA  Liability  Task 
roup  of  the  American  Institute  of  Architects;  Mr.  William  Reed  of 
the  Nationcd  Amxiation  of  College  and  University  Business  Offi- 
cers; and  Tom  Hitselberger  of  the  Arcadian  Corporation  here  repre- 
senting The  Fertilizer  Iiustitute. 

Gentlemen,  I  appreciate  your  presence  here  today.  We  will  be 
pleased  to  hear  from  Mr.  Thomas. 

STATEMENT  OF  BURTON  W.  THOMAS,  CHAIRMAN,  AIA  LIABILITY 
TASK  GROUP,  THE  AMERICAN  INSTITUTE  OF  ARCHITECTS;  WIL- 
LIAM REED,  ON  BEHALF  OF  NATIONAL  ASSOCIATION  OF  COL- 
LEGE AND  UNIVERSITY  BUSINESS  OFFICEriS;  AND  TOM  HIT- 
SELBERGER, ON  BEHALF  OF  THE  FERTILIZER  INSTITUTE 

Mr.  Thomas.  Thank  you,  Mr.  Chairman. 

My  name  is  Burton  Thomas,  a  member  of  the  American  Institute 
of  Architects,  a  practicing  architect  from  Concord,  NH,  and  the 
Chair  of  the  Architect's  Liability  Task  Group. 

On  behalf  of  the  49,000  members  of  AIA,  we  welcome  this  oppor- 
tuni^  to  testify  before  you  this  morning. 

UabUity  is  a  compucated  and  broad  based  problem.  Because 
owners  and  in  these  litigious  times,  building  users  can  look  to  ar- 
chitects for  redress.  The  premiums  that  we  pey  are  relatively  twice 
as  high  as  those  chaived  physicians. 

Member  firms  in  the  mstitute  have  seen  increases  in  premium 
rates  vary  from  200  to  1,000  percent  over  the  last  18  months. 
Today,  virtually  25  percent  of  all  firms  are  going  bare  as  a  result  of 
these  increased  premiums. 

We  recognize  that  liability  is  a  societal  and  legal  problem  as  well 
as  a  pr  fessional  one.  The  issue  is  complicated  and  to  facilitate 
your  deliberations,  I  ask  permission  to  submit  for  the  record  two 
special  issues  of  the  AIA's  Newsletter,  a  survey  of  the  insurance  in- 
dustry, and  an  article  which  I  wrote  for  Architectural  Technology 
Magazine. 

Mr.  Florio.  We  will  be  pleased  to  receive  it. 

Mr.  Thobaas.  Thw  .yclical  nature  of  the  insurance  industry  and 
the  civil  justice  system  have  helped  create  a  liability  insurance 
crisis  that  is  beyond  the  capability  of  architects  to  attack  directlv. 
Instead,  we  are  working  on  more  manageable  aspects  of  the  prob- 
lem  as  it  relates  to  the  public,  our  clients  and  the  profession. 

Architects  by  nature  are  problem  solvers.  We  cannot  solve  this 
problem  without  your  help.  There  is  one  aspect  of  th^  liability 
problem  which  is  especially  troublesome,  the  retainment  and  re- 
ifioval  of  asbestos. 

We  support  vour  efforts,  Mr.  Chairman,  and  have  several  recom- 
mendations which  we  feel  will  strengthen  your  bill,  the  Asbestos 
Hazard  Emergency  Response  Act  of  1986.  Traditionally,  architects 
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have  been  leaders  in  addressing  issues  regarding  buildings.  Much 
of  our  efforts  in  recent  years  have  been  in  the  reuse  and  preserva- 
tion of  older  buildings,  almost  all  of  which  contain  asbestos  to  some 
degree.  Now  the  insurance  companies  have  excluded  asbestos 
across  the  board.  We  can  no  longer  buy  protection  for  exposure  to 
enormous  risks.  Consequently,  many  architects  are  unable  to  fulfill 
what  we  see  as  our  complete  professional  responsibility  to  our  cli- 
ents and  the  public. 

It  is  a  very  difficult  feeling  to  stand  in  a  building  with  your 
client  and  say  to  them  when  you  see  the  presence  of  asbestos  con- 
taining materials,  I  simply  can't  help  you  untU  you  take  care  of 
that  problem. 

If  there  were  one  Federal  standard  of  care  for  the  removal  and 
abatement  of  asbestos,  the  insurance  industry  might  get  back  into 
the  busmess  again.  If  there  were  one  Federal  standard  of  care, 
people  would  know  what  to  do  with  asbestos  and  how  to  do  it.  The 
abatement  team's  performance  could  be  judged.  People  could  be 
properly  trained  in  accordance  with  these  standards  and  we  believe 
that  then  the  insurance  industry  could  be  attracted  back  into  pro- 
viding coverage. 

Standards  of  care  ensure  a  degree  of  certainty  and  as  we  know, 
the  insurance  companies  insure  certainty,  not  risk. 

Mr.  Chairpian,  your  bill  is  a  fine  first  step  in  this  direction.  We 
commend  you  for  taking  the  initiatives  toward  solving  this  pressing 
dilemma.  It  would  require  EPA  to  squarely  face  their  responsibility 
in  dealing  with  asbestos. 

However,  the  National  Institute  of  Building  Sciences  is  soon  to 
release  a  very  detailed  set  of  guidelines  on  abatement  procedures. 
??r®!i?®®o  r  have  been  developed  by  representatives  of  EPA, 
AlA,  the  Safe  Buildings  Alliance,  various  insurance  groups  and 
others. 

The  AIA  recommends  that  you  require  the  EPA  to  adopt  this  as 
standard  of  care  within  30  days  of  enactment  of  your 
bill.  We  see  no  reason  why  EPA  should  have  to  reinvent  the  wheel 
and  take  180  days  to  do  so.  By  spelling  out  standards  on  how  asbes- 
tos is  to  be  abated,  by  whom  and  by  giving  those  standards  the 
force  of  law,  EPA  could  finally  move  ahead  with  effective  enforce- 
ment procedures  and  eradicate  the  horrors  now  associated  with  im- 
proper abatement. 

More  can  be  done.  We  notice  in  your  bill  no  explicit  role  for  the 
architect.  We  are  committed  through  our  training  and  registration 
to  protrot  not  only  our  clients'  interests  but  the  public  health  and 
safety.  We  coordinate  the  various  parties  and  trades  which  are  in- 
volved in  the  buildiiur  industry.  Abatement  usually  involves  modifi- 
cationto  existing  buflding  systems  or  introduction  of  new  materials 
to  perform  the  fiinction  which  the  asbestos  containing  materials 
previously  performed. 

This  total  management  of  the  process  is  what  we  do.  The  total 
management  of  abatement  is  critical  to  the  long-term  success. 

Finally,  your  bill  deals  with  schools.  This  is  certainly  an  egre^ 
gious  problem  but  asbestos  is  not  unique  to  schools.  EPA  estimates 
that  there  are  over  700,000  other  buildings  which  contain  asbestos 
m  the  United  States  and  that  says  nothing  of  residences.  We  urge 
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you  to  extend  the  licensing  requirements  of  this  legislation  to  in- 
clude work  done  on  these  buildings  as  well 

Mr.  Chairman,  insurance  cycles  come  and  go  and  society  with- 
stands them  never  for  tihe  better.  With  asbestos  exclusions,  howev- 
er, the  insurance  industry  has  produced  something  that  is  absolute- 
ly unprecedented.  Your  bill  with  our  suggested  amendments  would 
provide  the  necessary  first  step  in  getting  the  insurance  industry  to 
once  again  fulfill  its  duties  and  obligations  to  society. 

Again,  Mr.  Qiairman  and  members  of  the  subcomm  ttee,  thank 
you  for  your  efforts  and  the  leadership  you  have  demonstrated  on 
this  issue.  I  welcome  your  questions. 

[Testimony  resumes  on  p.  — .] 

[The  prepared  statement  of  Mr.  Thomas  and  attachments  follow:] 
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STATEMENT  OF 
BURTON  W.  THOMAS »  AIA 
ON  BEHALF  OF 
THE  AMERICAN  INSTITUTE  OF  ARCHITECTS 

Mr.  Chainun  And  nuibtrs  of  the  subcoMBlttee*  ny  name  is  Burton  Thomas  of 
Burton  W.  Thomas  Architects  in  Concord »  New  Hampshire.    I  am  a  member  of  the 
American  Institute  of  Architects  and  currently  serve  as  chair  of  the  AIA's 
Liability  Task  Group.    The  AIA  deeply  appreciates  this  opportunity  to  discuss  the 
rising  cost  and  frequent  unavailability  of  liability  insurance. 

As  this  subconaittee  is  well  aware,  the  liability  problem  affects  all  aspects  of 
our  society »  including  professionals  such  as  architects.  Because  owners,  and  in 
these  litigious  tines  any  building  users,  can  look  to  the  architect  for  redress, 
the  liability  premiums  we  pay  are  relatively  twice  as  high  as  those  charged 
physicians.  Most  architects'  preniums  have  at  least  doubled,  often  tripled,  over 
the  past  eighteen  months.  Over  a  quarter  of  the  firms  in  the  country  are  "going 
bare"  as  a  result,  and  that  number  is  Increasing  all  the  time. 

The  liability  Insurance  crisis  has  been  studied  intensively  by  the  Institute. 
The  issue  is  complicated,  and  to  facilitate  your  deliberations,  I  ask  permission 
to  submit  for  the  record  two  special  issues  of  the  AIA's  newsletter,  a  survey  of 
the  insurance  industry,  and  ar.  article  I  wrote  for  Architectural  Technology 
magazine.    We  recognize  the  Insurance  indus*:ry  Is  internationally-based  and  that, 
as  such,  it  would  be  difficult  to  regulate  it  effectively  from  here  in  the  United 
States- -Lloyd's  of  London  cannot  be  commanded  to  continue  to  offer  reinsurance 
where  it  chooses  not  to  do  so.    The  McCarran-Ferguson  Act  further  removes  the 
industry  from  the  realm  of  federal  regulation.    Several  states  have  taken 
positive  steps  towards  trying  to  curb  some  of  the  extreme  peaks  and  valleys  the 
industry  experiences  on  a  cyclical  basis. 
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Th*  Insurance  conpanUs  are  not,  of  course,  the  sole  source  of  the  problem.  The 
civil  Justice  systea  in  this  country  also  presents  problems.    In  1985  almost  half 
the  architects  in  the  country  were  sued.    In  fewer  than  a  tenth  of  these  cases 
did  architects  have  to  nay  damages.    Ninety- five  percent  of  all  architectural 
finui  are  small  businesses »  and  the  legal  costs  of  proving  innocence  can  be 
crippling  to  the  individual  firm. 

Disarray  in  the  Insurance  industry  and  the  civil  Justice  systea  have  combined  to 
create  a  liability  insurance  crisis  that  is  beyond  the  capability  of  architects 
to  attack  directly.    Inateedp  the  AIA  has  chipped  away  at  more  manageable  aspects 
of  the  problem  as  it  relates  to  the  public,  our  clients,  and  our  profession. 
The  AIA  is  supporting  initiatives  to  include  design  professionals  under  the 
protection  of  workers'  compensation  laws,  to  expand  architects'  rights  under  lien 
laws,  to  leesen  the  amount  of  unnecessary  litigation,  to  revise  licensing 
statutes  to  prohibit  the  practice  of  architecture  by  non- licensees,  and  to  enact 
reasonable  statutes  of  limitations  for  design  professionals. 

We  are  not  asking  that  the  liability  crisis  be  resolved  without  our  efforts  or 
our  involvement.    Congress  might  be  able  to  adopt  some  type  of  model  tort  reform, 
and  perhaps  the  excesses  of  the  insurance  industry's  investment  practices  might 
also  be  curbed  at  the  federal  level.    In  point  of  fact,  however,  there  will 
always  be  torts.    We  at  the  AIA  are  doing  what  we  can  to  protect  the  public 
health,  safety  and  welfare,  reduce  risk,  and  improve  our  own  practices. 

There  is  one  area  of  practice,  however.  In  which  our  profession  and  the  American 
public  urgently  needs  your  leadership,  Mr.  Chairman:    the  containment  and  removal 
of  asbestos.    Architects  have  traditionally  written  the  specifications  for  the 
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abateiMnt  of  aibetto.  already  present  in  structures.    This  job  comes  up  naturally 
es  part  of  the  rehabilitation  design  of  a  building,  and  architects  have  therefore 
developed  an  expertise  for  supervising  abatement  in  a  safe  and  thorough -manner, 
8ut  now  the  insurance  companies  have  excluded  asbestos  work  from  coverage  across 
the  boerd.    This  is  done  despita  the  fact  that  an  architect  has  nevar  been  found 
guilty  of  improperly  .bating  the  material.    The  insurance  companies  are 
understandably  .cared  of  asbestos  as  a  result  of  Johns-Manville  type  product 
liability  cases.    Asbestos  abatement  seems  an  equally  unpredicteble  business  to 
them,  both  et  the  rehabilitation  site  and  in  the  courts.    There  currently  i,  no 
federel  standard  of  care  for  the  removel  and  abatement  of  asbestos.    Whatever  we 
may  say  to  persuade  insurance  companies  of  our  competence  in  this  area,  they  will 
not  budge  without  statutory  direction  in  the  manner  in  which  asbestos  should  be 
abated.    Were  there  one  standard  cf  care,  the  insurance  industry  night  reconsider 
their  exclusion  of  asbestos  coverage.    If  that  one  standard  of  care  were  accepted 
by  the  federal  government,  they  just  night  get  involved  in  the  business  again. 

Were  the  federal  government  to  enact  a  standard  of  care,  people  would  know  what 
to  do  with  asbestos  and  how  to  do  it.  The  abatement  Uam's  performance  could  be 
judged:  were  the  standards  adhered  to  or  not?  People  could  be  trained  properly 
in  accordance  with  these  standards.  Competence  could  be  demanded  and  monitored. 
It  is  our  belief  the  insurance  industry  could  then  be  attracted  back  into 
providing  coverage.  Standards  of  care  would  ensure  a  degree  of  certainty  end.  as 
we  all  know,  insurance  companies  insure  certainty,  not  risk. 

Mr.  Chairman,  your  Asbestos  Hazard  Emergency  Response  Act  of  1986  is  a  fine  first 
step  in  this  direction,  and  we  commend  you  for  taking  the  initiative  towards 
solving  this  pressing  dileana.    The  Environmental  Protection  Agency  has  been 
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ducking  their  responiibility,  ird  their  track-record  to  date  does  not  suggest 
hope  for  the  future.    Your  bill  would  require  them  to  face  that  responsibility. 

The  National  Institute  of  Building  Sciences  is  soon  to  release  a  very  detailed 
set  of  guidelines  on  abatement  procedures.    Representatives  of  the  EPA,  the  AIA, 
the  Safe  Buildings  Alliance,  various  insurance  groups  and  others  have  spent 
countless  hours  developing  this  guide.    The  AIA  recooaends  that  you  require  the 
SPA  to  adopt  it  MM  the  federal  standard  of  care  within  thirty  deys  of  enactaent 
of  your  bill.    The  public  safety  deaanda  this  type  of  'Waer"  solution.  There 
is  no  reason  for  the  EPA  to  spend  180  days  reinventing  the  wheel.    By  spelling 
out  standards  on  how  asbestos  is  to  be  abated,  and  by  whoa,  and  giving  those 
standards  the  force  of  lew,  the  EPA  could  finally  move  ahead  with  effective 
enforceaent  procedures  and  eradicate  the  horrors  now  associated  with  improper 
abataaent  procedures. 

Moreover,  once  these  standards  are  in  place,  states  can  train  and  certify  people 
to  iapleaent  those  stsndards.    People  so  trained  and  certified  would  then  have  a 
defense  if  thsy  adhere  to  the  standard.    Thsy  would  be  able  to  say  *  Ladies  end 
Gentlemen  of  the  Jury,  that  was  the  standard  of  care,  and  I  followed  it.    I  was 
not  negligent.*    A  certain  predictability  would  be  restored  to  the  asbestcs 
sbateaent  induetry.    The  Insurance  industry  could  reenter  a  market  that  has  been 
re- stabilised  by  such  action.    Reputable,  qualified  design  firas  would  no  longer 
have  to  put  their  practices  on  the  line  ir  order  to  fulfill  their  professional 
obligations  to  their  clients  and  the  American  public. 

More,  however,  can  be  done.    We  notice  that  in  your  bill  there  is  no  explicit 
role  for  the  architect.    The  removal  and  abatement  of  asbestos  should  be  handled 
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by  qualified  p«opl«  with  enough  experience  end  comnitiaent  in  the  area  to  do  the 
job  safely.    Thie  dedication  of  ekill  and  training  is  equally  as  crucial  in  the 
nanageMnt  of  an  abatenent  plan.    The  architect  is  by  training  uniquely  qualified 
to  aenege  this  process  coopetently  and  safely. 

Finally,  your  bill  addresses  the  l^sue  of  asbestos  in  schools.    Over  30,000 
schools  across  the  country  are  Infested  with  asbestos,  and  this  is  certainly  a 
derastatlng  problea  that  Met  be  n^olved.    But  the  asbestos  problv  is  not 
unique  to  schools.    The  EPA  estdsates  that  there  are  730,000  other  buildings  in 
the  country,  both  public  and  connercial,  that  contain  asbestos.    Nobody  knows  how 
many  residences  are  also  affected.    We  urge  you  to  extend  the  licensing 
requireaents  of  the  legislation  to  include  work  done  on  these  buildings  as  well. 
The  health  hazards  of  asbestos  are  nost  extreae  with  children,  but  are  certainly 
not  llaited  to  thea.    Hilllons  of  building  occupants  and  users  are  threatened  by 
inadequate.  Incompetent  abatenent  procedures.    Whether  they  be  veterans  <n  VA 
hospitals,  GS  clerks  in  an  old  Navy  building,  or  a  toutist  in  the  U.S.  Capitol, 
the  safety  of  these  people  nust  be  our  pareaount  concern. 

Hr.  Chairman,  insurance  cycles  come  and  go,  and  society  withstands  thea,  never 
for  the  better.    With  asbestos  exclusions,  however,  the  insurance  industry  has 
produced  something  absolutely  unprecedented.    Your  bill,  with  our  «uggested 
anendaents,  would  provide  the  necessary  first  step  in  getting  the  Insurance 
Industry  to  once  again  fulfill  Its  duties  and  obligation  to  society. 

Again,  Hr.-  Chairman,  members  of  the  Subcommittee,  thank  you  for  your  efforts  and 
the  leadership  you  have  denonvtrated  on  this  urgent  and  pressing  issue.  I  thank 
you  foi  your  tlae  and  look  forward  to  answering  any  questions  you  may  have. 
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Spociat  \s$u«  at      NmniMtet  ol  The  Amertcar  mstitut*  of  ArchiMC  s  0«c«mbef  1965 


Dear  Colleague 

Last  June  our  natiorwl  convention  tdentitied  protessiortai 
liability  as  the  priority  issue  for  the  institute  Vou  also 
asked  ut  to  deliver  a  progress  report  by  Grassroots  Know- 
ing your  concern  and  the  difficulties  tacmg  cxjr  piofessior 
we  are  working  overtime  to  get  this  report  into  your  hands 
ahead  of  schedule 

Prolessionai  liability  vms  first  flagged  as  a  critical  issL>e 
last  winter  when  tt  became  clear  tt^t  our  insurarnre  ear- 
ners were  phjnging  mto  one  of  the  down  cycles  thai  char 
actefize  therr  industry  Whit  was  unusual  about  this  cycle 
was  tfie  sffveniy  and  the  speed  of  the  drop 

If  you  re  like  me  you  want  definite  answers  Yetwhats 
happening  to  us  in  the  insurance  industry  and  m  the 
courts  IS  as  mystifying  as  it  is  frustrating  What  does  <t 
mean  for  the  piotossicn'^  And  what  can  we  do  both  col- 
lectively and  as  individuats  to  weather  the  cunent  storm? 

One  thing  is  clear  There  ate  no  quick  <txes  For  the  near 
future  tort  reform  is  not  in  the  cards  Nor  is  it  likety  ttiat  an 
imperfectly  and  unevenly  regulated  insurance  industry  will 
change  overnight— certainly  not  m  time  to  help  us  now 
wfien  we  ne^d  aJI  the  help  we  can  get 

Nevertheless  it  is  also  clear  that  refoms  within  the 
legal  system  anrt      'i^m>n,e  industry  afs  important 
k>ng-rar>ge  goals  As  a  first  step  toward  achieving  these 
goals  I  have  asked  nationally  recognized  experts  from  the 
legal  comrrumty  and  the  insurance  industry  to  answer  the 
questions  you  have  been  asking  us  i  am  shanng  tfieir 
answers  with  you  because  ttiey  bring  a  perspective  ahd 
an  expertrse  from  which  we  can  loam  and  on  which  we 
can  base  new  actions 

ii  the  courts  and  the  insurance  industry  itself  offer  imie 
in  the  way  of  reiief  at  Ihts  time  what  recourse  do  wc  have'' 
We  have  ourselves 

As  the  charts  on  the  foikMing  pages  show  most  of  the 
claims  agatnst  ua  am  from  our  clients  and  contractors 
Clearly  It  IS  up  to  us  to  proiect  ourselves  through  better 
documentation  contracts  and  client-architect  reiattofis 
Tt)ese  improvements  must  include  deidiied  definition  of 
the  scope  of  the  work  it)e  use  of  AiA  Docurrents  B141 
andA201  and  meticukxjs  ptoiect  (lies  Together  these  are 


the  basic  and  essential  building  blocks  ol  a  quality  as 
surance  program 

The  fad  is  each  of  us  insures  ourselves  We  do  so  m 
tvra  ways  The  standard  of  care  we  show  on  the  job  is  our 
first  line  of  defense  tnit  failing  that  our  deductibles  are  a 
form  of  self- insurance  Looked  at  this  way  the  insurance 
compames  are  merely  back-up  rei  isurers 

Does  this  view  seem  overstated''  it  won  t  once  you  red) 
ize  that  however  tightly  our  premiums  am  squeezirig  us 
it^  the  repeated  demand  on  our  deductibles  thai  can  drive 
us  into  the  ground  That  is  the  double  wallop  none  of  us 
can  afford  Kit  another  way  il  is  much  easier  and  more 
within  our  power  to  avoid  losing  m  court  tt^n 't  is  10  get 
insurance  companies  to  roll  back  our  premiums 

Of  cou'  e  we  will  continue  10  pursue  the  long  stiots  of 
tort  reform  and  alternative  insurar>ce  packages  We  owe  it 
to  ourse^«s  to  extiaust  Mry  possibility  as  we  try  to  create 
a  future  less  tied  to  the  upe  and  downs  of  business  cycles 

At  the  same  time  we       to  develop  programs  and 
strategies  that  work  today  This  means  we  must  be  even 
better  architects  To  that  end  we  have  condensed  120 
pages  of  transcripts  and  incorporated  thie  result  into  this 
special  issue  of  the  Memo  In  ;he  following  pages  you  will 
find  the  latest  and  w.iat  ■  bei«wB  are  some  of  ihj  tieat  sog- 
gesttons  about  how  m  as  ir^tduals  as  members  of 
firms  ard  as  members  of  ttw  AtA  can  better  handle  the 
liability  situation 

Read  this  Mtmo  carefully  Keep  it  as  a  resource  And  be 
assured  that  we  will  be  expionng  every  avenue  and  tap- 
ping every  resource  to  help  you  meet  ihe  challenge  tn  the 
critical  months  ariead 


Sincei^ly 
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Is  It  Insurance? 


A(A  Wial  It  m*  c«uM  o<  thtctxivm  liatMirtyCnsK? 

HUNTFR  lvte»«ilpK)b4«fT>lundament»((ypi«nco<ttwintur- 
•tice  mdusiryk  cychcai  bahav^r  tnsuranc*  oonnanits  0o 
ifHOuoh  pwtodt  o<  tagh  pfotii  and  tow  o«o(ir  TSkptr>ods  o<  htf^ 
piotil  ma  to  drive  pMtcuitrtf  targtr  •ccounis  wio  setf-intuitd 
■fxl  othiw*  optraiions  trWMn  "npond  by  cutting  pr»ces  to  iry 
ID  stop  m«  and  itww  ptoMabtlily  tans  But  one*  (ttt  ptofiiatxiity 
tmpiovas  as  it  does  dramalKialty  ovar  ma  (aw  months  and  yaais 
attar  tt>ast  bonoms  m  stop  ^wmg  atom  toft  ptoblems 

ROSCNSERG  mmk  twa  it  soma  patlam  to  irfsurance 
pricas  loma  cyclical  n«iuia  But  undartying  pnbtam  is  rhat 
our  naijork  systam  o4  cwii  tusiic*  it  m  «  piocass  ol  sai1-de«truc 
iton  lb  (ha  axtant  Itiat  itta  tagai  anvHonmant  has  bacoma  moi« 
hoatita  the  coal  at  inauranca  ttas  gpnt  up  and  wnil  oorimua  to 
ivMact  tfMM 

AiA  IS  1966  gotfig  to  ba  a  b^d  yaar  tor  aichiiacts'' 
ROS€NB£RG  in  part  it  dapands  on  whattwr  the  tosaas  con- 
twxw  to  citmb  TTw  ptoparty  caaua&y  insurance  industry  m  1964 
tost  S3  0  billion  bator*  taxaa.  tn  1965  (tia  patimmary  numbers 
mdicatad  a  toas  o(  $2  bilinn  (usttorlhafirsthaHoiltwyaartt 
takaa  about  a  year  tor  trie  rata  mciaaasa  to  bagm  to  show  up  on 
tha  mcoma  aida  aowanpiobaMy  looktngata'^ar  toayaar 
andatwitoutbatorathaiak  ataWlAy 

AIA  The  msurancamduatryrstogutatadonty  at  itw  state  la^iat 
So  it  tocal  arcMaois  aanlad  to  hM  soma  aflact  on  tnaurance 
and  the  way  Ilk  batng  aotd  c.  thair  alaia  itw  only  p4ac«  thay 
coutd  go  «K)utd  be  to  tha  state  commi«sion'> 

ROSENBERG  fhatk  right  Insurance  is  faguiatad  slate  by 
state  and  each  state  has  Ks  own  lagulaiory  mechanism 
AIA  mit  do  (he  commiaatons  at  tha  state  level  do  exactly'' 
ROSENBERG  Pntect  lha  consumer  tpom  unleaeonab^;  high 
ratas  and  pnttci  the  mst/ranca  martwtplBca  ftom  unsound  insur- 
ance practicas 

HUNTER  I  tiw*  there  IS  mourNmgavidancaUtatlha  states  aia 
rot  being  leaponstbte  m  stopping  iha  pnca  gougwtg  t*^^  O^xfiO 
on 

AIA  Whaigutdanca  wof'd  you  gna  an  AIA  Chapter  mat  wants 
to  appDoach  its  alata  convnissionar? 

HUNTER  Mall  first  I  woutdaakiha  state  oommisaMiiar  to  get 
trie  staiistict  hom  he  mdustiy  the  piamiums  and  tossas  tor  each 
ot  iha  last  Nv*  Of  to  years  the  toaaas  paid  as  weti  as  incuniK) 
iha  imastmant  moomt  aitocabia  to  th»  rnanas  ot  (t«  archrttctk 
lir>a  taH(  to Nwcommasionar about  aalMnnarfutpracttcas  For 
example  most  states  a»  nam  mowinQln  tha  dNicton  at  dacla^ 
mg  rf  an  unfair  martMpractioa  to  clwnoB  policy  lerma  or  rates 
during  the  oourae  ol  a  policy  and  to  canoal  poitcies  unlairty 

ROSEhfiCRG  ThelVallhHigwawouidsuggaallhaydoisto 
cortduci  thair  own  miamal  audit  ol  nsk.  A  survey  ol  ttwr  own 
members  aa  to  (WW  many  ot  them  htM  bean  aued  how  lit- 
que  "Viy  tor  what  amount,  what  iha  satllamanti  waiv 

\Mwn  (he  American  Medical  Asaociatmn  did  a  simitar  survey 
thay  saw  that  ttietfaneraoaaatttamant  had  gone  hom  lass  than 
tSO  000  to  mora  than  1300  000  in  a  tna-yaar  panod 

AIA.  lyiany  people  say  that  much  ot  that  n  due  to  nsmg  medi 
cat  costs  and  lagai  lees 

ROSENBERG  ip  many  kinds  ol  p«tess«nai  nabiliiv  tspacvih' 
ntriearcivlecttfandanguiaarf  aiva.  lagallaesaieavory  subatan- 
bal  pan  ol  tha  maurance  expanse  Moia  tfwn  hell  the  cMas 
brougiv  agaMtai  architects  aia  sawed  without  any  paym«r«  to  the 


piamtrfl  One  ol  the  piDpoeais-wa>«  pur  lorward  mdudss  giving 
sanouscane<deration  to  the  Bntisli  modal  Nyoubrmgacivii  law- 
suit agayiat  a  parson  and  they  suocesstuity  dstsnd  theiweeivaa. 
than  you  m  otHigHed  to  pay  the  cost  olihat  ctatsma 

AtA  Ot  ooura*  a  down  s«da— paopia  woutdnt  saitts 
caaas  that  should  be  tattled  Thay  dptay  Russian  iDuiette«nd 
go  to  court  tor  laar  ol  having  to  pay  aoom^ys  teas 

ROSENBERG  N  you  demand  the  ngM  to  have  a  protracted 
legal  baltleat  unnmitedexpertae  to  dafar^d  against  a  minor 
claim  you  i«  on  shaky  ground  when  you  turn  aiour>d  and  talk 
about  the  ooel  ol  your  insurance  poticv 

AIA  But  architects  would  say  that  wttan  (hey  settle  they  still 
get  penalized  tor  hawmg  santad  because  (hetr  prannumt  go  up 
baaad  on  the  cost  ol  the  settlement 

ROSENBERG  Ws<i      i*  •ddwssad  m  many  cases  by  a 
daduchbte  withm  the  policy 

HUNTER  <  trunk  H%  wrong  to  put  the  detente  costs  mtida  (ha 
limit  ol  liability  it  the  >nsui*rs  laaily  hate  lawyers  ao  much  why 
do  they  «>«nl  to  pay  them  batore  they  pay  the  vtcttmt^  H  "lay 
want  to  have  raps  on  defense  costs  tha««  ought  to  be  a  sapara.e 
timit  outsida  the  imM  ol  liability 

AtA  One  ol  ttw  pnbtams  architacts  last  they  r\a«e  is  negotiat 
mg  with  only  two  tnaurance  compamae  Thatk  not  much  nego- 
tiatiny  loom 

RCSCN6ERQ  VM  get  back  to  the  problem  ol  proinaoilrty  The 
fact  IS  that  insuwi  do  not  believe  piofessionai  liability  it  a  wary 
profitable  ime  ngM  now 

AIA  Why  cani  anyone  obtain  asbestos  cbaiameni  msuranca'' 

ROSENBERG  Asbestos  iS  a  basically  unmturabie  line 
because  of  the  tagal  habiiihas 

AIA  But  the  people  who  aia  trying  to  do  asbestos  abelamant 
now  woukt  argua  that  thars  aia  tpeciticationt  on  how  to  do  it 
salaty  and  that  paopia  know  that  itk  a  dangs^e  commodity  and 


ROSENBERG  Hkai-fkiMtha  ««ry  tonglsii  Ctaimtmaynot 
show  up  tor  another  20  yaars 

HUNTER  Thia  « the  typical  industry  gibbenah  Theie  ar«  no 
claima  tnaurara  aia  puHmg  out  bscauaa  ol  potantia*  claims 
sometime  tn  tha  tuluia  with  no  statistics  or  other  ;uslifK«tion 

ROSENKRG  The  nsuranca  industry  is  not  going  oul  and 
laauingceesa  and  desist  orders  to  anyone  The  people  wt«o  aia 
soaking  nsuranca  agiaa  mat  theitk  an  atmnant  ol  nsk  haia 
They  aia  fiaa  to  go  i^>aad  without  insurance  but  they  say  thay 
wont 

HUNTER^  Many  States  faquMs  tha  maurance 
ROSENBERG  VMii  they  should  take  that  up  with  the  stales 
AIA  rd  tika  to  gna  each  ol  you  a  chanoa  to  summarize 
ROSENBERG  What  wa  m  seeing  m  the  inturanca  markatplace 
today  «  piimarity  a  reflection  o*  chaos  m  the  legal  tyitsm  and 
tha  crytng  need  tor  civil  fuatice  f^form  m  our  country  Until  we 
take  positiua  stops  tobnng  under  contioi  the  laQal  pncass  and 
to  m^  thai  tytiam  moia  rational  and  piadictabta  ineursiKe  is 
goirtg  to  connrtua  pericdicalty  to  ciaala  pfoWams 

HUNTER  I  thmk  itk  clear  that  the  cycle  dnvee  thit  problam 
that  the  ir«uwttakaadvontageol  il  to  gam  excess  ptoiitsandto 
try  to  take  artty  trie  nghts  ol  victims  I  thmk  the  Oulkol  the  prob- 
lem will  be  over  m  II  months  when  ttia  cycle  IS  back  up  and 
profits  art  axcosaive  agam 
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Is  It  the  Law? 


AIA  vVhal  IS  a  lort' 

MESSINA  A  ton  very  sh^^P^  <■  «  CiVil  wmno  n  15  m  »ci  by 
one  member  or  group  >n  socwty  m«t  causes  harm  lo  another 
member  m  soci<ty  n  may  or  may  not  haM  cnrmnal  impJicatKXis. 
bul  rt  etrher  aiuses  hnanctal/bustneu  repulatior^  (harm]  or  phyi 
iCai  harm 

SCHWARTZ  M  >s  a  wtong  (anc^  thil  wovid  be  particularty 
important  lor  ifchiitcti)  thai  arises  irom  the  law  tM  not  hom  any 
contiactuat  a'jreement  An  architect  can  be  sued  because  he 
has  bteacheci  a  contract  and  that  m  ettecl  is  a  Civil  mong  Bui 
tort  law  imposes  an  obligation  thai  is  separate  from  anything  an 
architect  hat  agreed  lo  Some  people  say  it  iltw  law  o(  civ<l 
wiongs  o(he<  than  breach  ol  contract 

AIA  Wt\ai  IS  a  triwloui  suit'' 

MESStNA  A  Iriwlous  suit  »■  one  that  is  not  baSed  on  any  hope 
ol  fecw«ry  CXI  the  menls 

AIA  Why  MUid  a  lawyer  bring  a  lnw>lous  suil'' 

SCHWARTZ  Some  lawyers  bring  claims  lor  which  there  really 
IS  no  faclua  My  legal  baaisbecauee  They  hope  to  get  a  settle- 
ment fiCTi  the  other  Side  which  will  not  want  to  pay  substantial 
<e9«l  fees  0  delend  the  claim 

MCSStNA  I  Ihtnk  the*  are  tvno  otfief  things  also  One  is  pub 
iicity  Some  lawyers  fust  itke  to  see  ihet/  names  m  the  paper  The 
other  piobabty  the  moct  priveleot  leason  is  simply  ettor  in  |udg 
mnt  by  inaaperienced  lawyers  «4«  do  not  screen  their  cases 

AlA  One  ct  the  pnblems  that  a/chitecis  have  «s  trial  ttie  con- 
struction induetry  l»io  comptex  tnat  very  often  they  get  sued 
simply  because  ttw  feyr  hat  no  understanding  ot  construclioo 
and  cant  it^M  out  who  did 

MUSSINA  Than  true  but  lOmalimes  the  awenues  ct  mlorma 
tion  aie  closed  leamng  |a  lawyerj  no  ctoice  but  lo  bnng  action 
so  (he)  can  sort  out  trie  parties 

AIA        am  architects  lo  do  when  ttiey  leel  absolutely 
blamtiwts' 

SCHWART'  After  coneutlmg  cotftsel  the -wchHeci  should 
supply  intormation  lo  the  plamlitt^  attorney  tor  agmemerH  and 
demonstrate  why  he  is  not  iMpansible  The  piamtitt^  lawyer  if 
he  sees  (hn  is  the  case  may  withdraw  the  suit  or  seek  [trie  archi 
lect kl  cooperation  ht  trytng  io  twxS  the  responsible  party 

AIA  Is  it^  wtiat  archtiectt-do'' 

MESSINA  No  and  thatk  why  they  get  sued  ordinarity 

AIA  What  etse  malies  antMlects  suabtC 

MIESSINA  One  thing  is  they  dont  document  Ws  had  a  case 
Mrtiet*  the  architect  didn1  document  something  about  the  shop 
drawings  trtat  would  have  aaonerated  him 

Another  th»r>g  rt  ihey  somettmes  assist  in  the  selection  ol  tt>e 
general  contractor  artd  they  exercise  absolutely  no  independent 
luogment  as  to  hn  qualifications 

SCHWARTZ  ft*,  a  bcttardnrision or  responsibilities  -j 
Clearer  division  ol  lesponsibilities— m  the  beg  .ntng  ol  the  proj 
fzl  would  be  helptui  to  everybody  rt  and  wtien  something  went 
wrong  vnth  the  project  Alor^  wtth  iTie  division  ot  responsibility 
c<ighl  to  90  an  allocation  ol  habrlity  by  contract  arrxx^  the  par 
ties  betore  an  event  occurs 

AIA  Wbuid  you  MM  an  unmsuied  archilecf 
MESSINA        I  did  It  wunt  very  piotitabte  idKjniknowhe 
was  uninsured  Wbutd  >  do  it  again''  It  depends  H I  needed  mtor 
mation  Inxn  him  I  probably  would  it  he  was  not  being  coopers 
tive 

A  What  would  you  advise  about  going  baie'' 


MESSINA  I  guess  Ilk  an  eoonormc  decision  but  you  re  getting 
into  an  area  that  t  lund  ot  on  the  trmge  ol  my  area 

AIA  Do  architects  know  how  to  choose  l«wyers  or  do  they  go 
to  one  imryer  arxl  expect  lo  hnd  a  tun  service  attofrwy'' 

MESSINA  From  my  experience  they  just  donl  see  lawyers  at 
all  It  lootu  as  it  they  ve  had  no  legal  advice 

AIA  Cant  someone  wtn  is  not  part  ol  the  contract  sue  you  m 
tort' 

SCHWARTZ  Thalstfue  'tou  cannot  protect  yowsell  tiom  a  tort 
suit  by  a  person  who  isnl  j  party  lo  the  contract  That  s  wttat  a 
hold-narm.ess  agieemer  i  is  lor  \t>u  are  held  harmless  (lom  a 
lawsb  * 

for  tht  most  per*  .<«  (aw  m  the  ana  ot  "rchitect  liabtiity  is  still 
bJ*""-*         .  .  individualized  lespon-  j*l(ty-^n  architecti 
<^gagiog  n  beh  jvior  that  was  not  reasonable  »n  light  ol  the  cir 
cumstance  *  «n  .vTiiCh  he  operated  Some  decisions  ciMte  prob- 
lems lor  architects  by  placing  moie  lesponsibility  tor  saiety  on 
the  architect  than  he  may  nave  contracied  to  take  in  ir>«i  situa 
tion  the  only  ihmg  lo  do  is  decline  lhe  )0t>  and  I  k  «w  ihalk  very 
difficult 

AIA  If  we  could  draft  legislation  making  state-oMhe-art' an 
abso'ute  defense  would  you  support  tt>al  legislation'' 

MESSINA  Staie-pt-lhe^  is  not  a  wry  difficult  defense  tor  law- 
^s  to  gel  around  If  they  say  'slats  ot  ttie  an'  is  wttai  everybody 
VMS  doing  then  tr.alk  easy  lo  beat  Real  state  ot  the  an  is  wtiat 
was  technological  ly  **ssibie  and  possible  1  could  lind  reasons 
not  lo  oppose  it  except  I  dont  like  the  word  'absotme'  defense 
Lawyers  like  hxtphoies 

SCHWARTZ  The  standard  should  be  ot  least  what  m$  teasi 
ble  in  the  circumstances 

AIA  What  do  you  think  the  chances  of  tort  retorm  are'' 

SCHVMRTZ  wwn  you  get  invDlved  m  so-called  tort  letorm  ' 
then  IS  a  natural  constituency  lined  rp  against  you  -Rttomi'  lo 
an  architect  is  not  retorm  lo  rnembers  o(  the  plaintiitt  bar  mem 
bers  ot  the  public  who  may  be  mjured  un<on  members  and  gerv 
eral  cjnsumar  groups  So  if  you  ate  going  to  try  lo  bring  nbout  a 
relorm  a  first  step  is  lo  iry  lo  come  to  agreement  with  at  least  one 
ot  those  groups  belore  you  go  tonMsrd  AFL-ClQ  or  a  principal 
consumer  group  (like)  Consumer  Union  (or|  Consumer  federal  ot 
America 

It  IS  probably  very  ditficuN  in  the  larg*  stales  ki  come  lo  arty 
agreement  with  the  Tnal  Bar  I  think  they  realise  that  if  the  tort  law 
gets  too  extreme  (m  favor  ot]  ttw  ptamtiff  the  system  may  col- 
lapse ttiere  II  be  no  in^ance  and  there  will  be  no  one  to  sue 
But  the  organized  Trial  Bar  still  oppoaes  any  ettort  lo  make  the 
common  Iwr  ol  torts  statutory 

AIA  Are  you  sayuig  tt\at  trial  lawyers  like  to  take  their  chances 
before  a  judge  or  jury^  and  not  betoie  a  state  legisiatme'' 

MESSINA  I  think  that  responsible  lawyers  dont  want  the  sys 
tern  lo  collapse  because  it  is  better  than  what  would  replace  il 

If  you  want  statutory  retorm  we  tound  the  on^y  way  to  get  it  m 
our  state  was  Ituough  compromise  w>  riave  battled  and  battled 
wtth  the  business  associations  and  finally  when  itw  Tnai  Bar 
n>embers  and  the  businessmen  sal  down  we  hammered  out  a 
tort  fetorm  bii'  Neither  one  ot  us  loves  it  but  both  ol  us  can  live 
with  It 

SCHWARTZ  To  get  back  lo  architects— they  should  realize  we 
are  not  QOing  lo  take  the  system  back  to  1960  it  simply  cannot 
be  done 
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AU  BolhDPtCandV'clorO  ScftinnMr(VOSCO)tiKi«oiMd 
K)  mMl  *m  ut  today  liJl  m  mm  tiMma  <M^9ratrt  OPIC 
had  dtCKM  thai  ttwy  couM  not  mali«  itw  rrvalmo  And  to  w* 
Mi  w«<ft  VOSCO  ptoptc  only      m  tttf  curwK  mwM  th«y  pro 
Md*  comug*  tor  •(  (mmi  h«H  tM  intuw}  arctiMda 

II  men  any  good  n«M  tor  archiiacl*  «t>ou(  insurancv'' 

OUVALL  \Mb  did  •  tludy  tomt  tima  ago  ^<  tndtcatad  (hat  iha 
loasat  «•  paid  in  doftart  lapwaantad  oo»y  m  orw-lttfidndHtt  ct 
I  parcanto*  itia  conatruction  \«luas  put  m  placa  by  thaarcm 
tacit  and  angmaaa  aoamst  «*hom  mesa  claims  wa<t  mada 
Thatk  an  mcradibly  high  partonnanca  a  vary  kw  ano*  rate  The 
piDbtam  19  wt  itioaa  rata  msiancas— and  tix  ona-hundradihs  ot 
t  parcant  maana  a  ra«  insianca-Hta  >«ry  cosily 

Ai»  Lootiing  at  that  imall  parcanlaga  wtiai  can  architacis 
laam  tnyn  thoa*  ctaiins'' 

Dimil  H  you  look  at  Iha  par'od  80  to  84  Itw  baouafwy  <A 
Claims  againtt  arcf^taclt  did  not  incraaaa  ail  lhal  much  n  want 
trom  43  par  too  insuiads  in  1980  lo  44  4  in  1984  So  it^  not  lha 
tmquancyotciaima     the  s«Mrity  o( that  n  lha  pnbtam 

AIA  01  lha  ctaimt  that  go  to  trial  d*  architacti  wm  nxm  or 
loie  mom'* 

G£N£CKI  Thay  wm  ivno-ihirdt  at  an  the  claims  itut  go  to 
coort 

DOVWLL  But  I  m  atraid  in  mott  ol  the  casat  we  saltlad  out  ot 
court  thaie  raaily  wat  a  basit  tor  a  tindrng  ot  faun  against  lha 
insured  m  the  minds  at  our  dalensa  tawyart  and  pretMbly  the 
architects  themsalvat  twcause  Itwy  tvad  to  gna  lhair  parrnission 
Id  setlle  lha  caaes 
AIA  W\al  tunds  Ot  p«opla  wwa  lha  claimants'' 
OiVIALL  The  mosi  lacant  study  m  did  mvolvad  802  claims  on 
archiiacturai  pro/ec's  and  in  372  at  those  lha  claimant  was  itw 
ownaf 

AiA  So  lhaaa  wart  claims  lhai  nvghl  have  baan  p^vantad 

oor^ractualty'' 

OUVALL  Not  in  9my  caaa  because  I  suspaci  sorria  number 
at  these  claims  t>y  ownerB  wa<a  aciually  ihiro-pariy  actions  when 
the  owners  r\ad  baan  suad  by  lha  contractors  The  second 
largest  category  is  bodily  inHKy  claims  by  \M  public 

AIA  t«  there  any  way  architacis  can  use  these  data  to  protect 
themselves'' 

iXlVHklL  As  a  starting  point  archrtacis  should  uaa  lha  star>- 
dard  aia  documents  Aiao  tl  I  mm  an  arrhilact  i  would  be  ^ 


»i*tiaji*^  9k» 

rm  ruiMnff 


WHO  ^UM  i>Maimm' 


'SJSSJSnK*  nut 


caiatui  about  the  Imancij  iniayniy  ol  my  client  i  d  be  vary  cars 
lul  atXHJl  lha  dagrae  to  which  he  had  baan  involved  m  previous 
construction  and  how  that  had  turned  out 

AIA  vmai  etsa  do  the  ciatms  data  say? 

CXr<ALL  I  ihmk  the  claims  data  would  d»sabuaaa  W  ol  archi 
lecls  about « >at  lhay  ihmk  lha  pn)blams  aia  I  know  m  iha  pasi 
there  was  a  laeting  ttwl  bodily  mjury  arK)  death  was  a  major  ale 
ment  The  taci  ol  the  ntatter  is  although  22  paicant  ol  the  claims 
involve  bodily  injury  and  death  only  1 5  parcanl  ol  tN  toss  dol 
lars  are  spam  on  ihoaa  daims  il  we  cjutd  elimtnala  (hat  15  pe^ 
cam  we  would  avoid  piobabty  one  years  rata  mcmaaa 

AIA  Than  pain  and  tuitanng  would  rtot  be  architects  issues'' 

DUWLL  Not  major  issues  no 

AIA  Is  It  irua  that  halt  ol  the  22  parcarH  ol  the  bodily  injury 
claims  invohw  orvsita  worhais'' 
GENECKI  Vts  Thay  la  lha  b^igaal  aingia  group  we  can 

idantrty 

AIA  So  It  we  oouid  convmca  aiaia  lagisiahKas  to  include  us 
under  the  workers  companaatnn  umbitlia  we  could  put  an  ar>d 
10  50  perceni  ol  the  bodily  m^y  claims 

At  lha  same  lima  architects  leet  that  the  judicial  system  is  a 
Wr/  and  that  thaiak  no  pradiciabia  laimau  lo  il  an  Do  lha 
claims  data  baar  out  that  sanlfmani'' 

DcrVMLL  Mall  we  ve  paid  when  we  thought  we  would  win 
we  ve  won  when  we  thought  we  would  toea  But  >  ihtnk,  ovaral< 
we  ve  probably  pa«d  wtwt  we  should  have  and  won  when  we 
should  have 

POflTERFIELO  M  doni  believe  ihe  legal  system  is  out  lo  get 
design  piolaastonats 

CXJ\M.t  I  Ihmk  ris  mom  a  caaa  that  buildings  aia  vary  compii- 
caiad  'o  me  a  modem  building  is  vary  much  hka  a  ship  and 
thwa  a<«  virtually  no  ships  thai  ars  parlecily  designed  and  ihera 
aia  virtually  no  buildmgs  thai  ars  partactty  dasignad  Bu  idings 
Ilka  ships  nead  shakedown  cruisaa  TTtaraa  gomg  lo  b'  a  list  ol 
things  that  need  oonaction  The  problem  IS  ih^  •*v^  ^ears  ago 
owners  kx>kad  lo  archttacls  to  pay  only  tor  the  maior  corrections 
now  lhay  la  kx>king  lo  lham  to  pay  tor  moia  and  mora 

AiA  Whalk  an  architect  K>  do  than  given  that  mentality'' 
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cotttctmg  my  msuranc*  pwnium  at  a  dwact  laifnbursaflwnl  As 
aratmburuMatxpansa  ■(  wouU  ba  pfovitfad  in  itw  contract 
ttiM  lha  oMfftar  It  0o«ng  lo  pay  lo  tha  archttacl  a  pxcantaga  d 
aac^  btlimg  MitHcit  will  baa  itna  rtani  tor  cncurvKa  Artd  ii  my 
mauranca  ooM  m  t2  20  par  $tOO  o(  billmot  and  rva  bilM  the 
cliant  tor  HO  000  l  m  goNig  to  cftarga  tttm  SZ20  and  show  il  at 
an  itam 

Horn,  the  argumant  is  that  II  ancouragt  ciairna  but  whan  you  ve 
•MChad  Iha  po«flt  whai*  claima  ara  running  at  44-phia  par  hun 
dw)  intufads  ihaiat  not  much  moi«  ciiNht  anoouragamant  you 
can  gnt  That  n  a  Inghtanng  traquaocy  at  claims 

AIA  What  ataa  coutd  an  architact  do'' 

G£NECKi  Ha  could  bu<ld  nto  hn  contract  that  ahar  aomt 
pariod  o<  oparation  ol  tha  ttructurs  tha  owrm  will  on  ataa 
basis,  haw  tha  aichitact  cotnt  bach  and  maka  a  dataiiad  anaty- 
■II  a«M-lhio«^o(irias«ructura  to  aaa  if  mayba  lhara  aia 
soma  maintananct  itams  that  lha  ownar  is  not  particularly  a««ara 
0<  Or  tha  archoact  finds  out  that  tha  butlding  it  baing  usad  a  lit 
lia  d«fla«inlly  fmm  lha  w«y  ht  waa  told  ongmalfy  arxl  adfus4- 
mantt  naaO  10  ba  mada 

AIA  By  the  sanw  tokan  could  you  say  s'van  iha  tact  that  roofs 
am  Iha  primary  causa  of  ct«m  that  lha  archiMct  should  go 
back  and  watch  iha  luparvtsion  of  lha  piacamani  of  iha  loof  on 
tha  bu(W(og7  On  tha  one  hand  archrtacis  couW  mcraasa  tha<r 
po*anltal  itabiiity  bacausa  th«y  would  be  phystcaity  on  tha  roof 
obsaivirg  the  artit  irrstaHalion  on  the  other  hand  ihay  might 
decitm  liability  bacausa  fmaify  roofs  would  be  put  on  correciiy 
Do  >Du  have  any  laalinga  abotri  niat  at  ait— which  argument  is 
tha  strDr>oar  of  lha  two'' 

G£NeCK(  VVadrathar  saalhamoutthera 

OU^i  Tha  pMsanca  of  a  Knowiadgaabia  parMn  hM  got  to 
craatt  soma  datanant  to  lha  loofing  lubcontracior  tnm  cutting 
corner  i  it  nothing  atsa 

OEN£CKI  SufalyifthaK»<doe»tan  man  tha  courts  iha 
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9wnar  arxJ  averybody  atsa  ara  going  to  eicpacl  (he  professional 
would  hM  baan  mot*  invoKad 
AIA  But  thay  axpact  it  anyway 

OUVtMX  >^  I  m  not  sympathetic  to  tt>esa  theories  of  'let^  nol 
do  that  bacausa  by  doing  ii  ihara  n  more  nabdity' 

AIA  >bud  probably  say  charge  mote  and  be  ptesarkt 

OUVALL  Charge  mom  and  do  rt  Be  there— with  knowledge 
able  people  JusI  a  body  there  isnt  go<ng  to  do  i( 

Hei*  w*  it  touching  on  another  subieci  thai  is  near  and  dear  to 
me  and  tttat  is  I  dont  think  architects  charge  enough      and  I 
don  I  think  architects  pay  their  consuttarttt  enough  and  I  thmk  a 
tot  of  these  things  happen  because  there  unt  suflicieot  (aieni 
sufficient  staff  avaiiabte  competent  slan  to  get  done  what  needs 
io  be  done  to  avoid  having  these  problems  I  (hink  ihe  fees  are 
remarkably  low 

GENECKl  Sticking  with  roofing  we  don  t  have  tha  empirical 
evidence  yet  but  ilt  nty  guess  thai  50  percent  of  ail  of  the 
claims  inwfving  roofing  also  itrvofved  the  substitution  of  maierial 
or  a  System  different  from  that  m  Itta  original  drawings  and 
specs 

AIA  Trial  gets  us  back  to  the  78  percent  of  the  cases  lhat  are 
property  damage  Vbu  say  46  percent  of  those  are  initiated  by  lt>e 
(Mmef  Is  <t  possible  that  those  claims  could  be  daleeled  so  to 
speak  by  having  better  owner  archilecl  relations  or  having  better 
owner  a  chttect  contracts' 

GENECki  Yies  especially  ityou  include  relations 

DUUAIL  n  used  to  be  that  nobody  vttnied  to  talk  lo  the  owner 
about  the  possibthly  that  disputes  coutd  anse  At  44  claims  per 
100  insured  we  re  m«ii  past  it  It  at  iht  outset  of  u  p<oiecl  an  ar 
chitecl  has  tr^nkly  discussed  wtlh  the  owner  the  piDt>lem  and  Ihe 
need  tot  tome  Wm  of  contingency  hitv'  I  think  i|  can  be  con 
Ironed  much  better  Vhan  il  is  being  now 

AIA  Ate  there  any  kirtds  of  twvners  who  need  special  t)af>dling 
special  educalion'7 

OUVALL  Mell  you  tiave  the  committee  owners  Ar>d  that  gener 
Atiy  involves  churches  hospitals  and  schools 

GENECKI  Arxl  local  government 

DUVALt  Churches  have  always  bothered  me  because  they 
represent  a  disproporttonale  arrwunt  Of  loss  and  itiey  t-ave  all  the 
elements  thai  have  got  lo  lead  to  problems  They  have  a  iimiied 
/budget  Itwy  always  want  tar  more  than  ttiey  can  afford  its  a 
committee  o(  amateurs  Probably  r  lost  senous  of  afl  theyfiavea 
Continued  on  page  six 
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vaiy  upMi  «^  tiOT^  M      pnMtmi  H  (?MiM  tot  a  xwy  uTK 
hMNhy  MuaMn  tam  I  ctain*  POM  o(  f<iii 
AiA.Nafch4icit««mi»«ortiw«>oofnrtt«M  wMdoD  / 

do' 

CXAKLL  WW!  IttMk  a  toul  arclMMct  wiMo  h«h  woiii«d  vwy 
iucca«siuihr  tor  at  laaai  26  ym  witti  cixifcfws  Hat  davatopad 
«  tormat  tor  daaliflg  with  tham.  «^it«a  h«  taitt  thar-i  «i  Via  ba^m- 
ning  htk  piDtMi)^  gomg  to  matw  loma  mf««ht«  (and}  than  aia 
Oiottt»f  going  to  ba  axtra  coats  mat  lhaif  doni  arwaaga  at  thit 
point  Ha  raguiflM  ll^  to  agraa  m  ivnting  itiat  ir)««i  wtU  tM  a 
tund  to  taka  caia  ot  itioaa  Narna  Ort^y  ■(  (tia  misUkas  aia  of  giaal 
magnituda  wMI  ItMia  ba  any  olapnt  Ar>d     worlwd  vary  smc 
caututty  wAh  churcTiaa  o<  a'l  danom«nal«OAt 

QENECKI  Fmna  Ml  t>aMaaa  major  pvtolvtai^practicaor  a 
■pactaiity,  if  you  wttt  hoapMhor  ctiurctwt.  do  not  aaparianca 
itia  (faquancy  and  lavahty  Ot  pioWama  that  firma  Itiat  occasKKv 
aity  taka  on  itwaa  kmdt  ot  pniiO^  do  Thay  d««tor  l^lngi  m 
lhair  rappon  and  m  thair  latadonahip  wl^  ttwta  l(irK.iO<  ovwnars 
Tharttora    a  pnbtom  antaa  itw  comnittaa  is  moi*  llhsty  lo 
lirst  call  itia  architact 

AIA  ifwtebd  ot  (h«  lawyar  Aia  itwra  ottiar  cliartts  that  cauaa 
pvtia'lar  probtoms  * 

POfTTERFtELO  Tha  urtsophttticalad  ciiani  I       Itw  %  ^hitaci 
naadt  to  racognt^a  that  cltaf)t  Maytia  l^ls  is  itta  first  tuna  ttwytra 
baan  n^votvad  m  a  p«oiact  eil  trtis  nalma  Arctirtacts  naad  to  adu- 
ca^  ttiam  comrrxmicat     ^  tt^am  as  to  what  to  axpact  and 
wfial  sarvicat  ara  going  saiaridaiad 

Anatm  lad  flag  tor  ar  ..rctMart  woutd  Oa  ttw  cliant  who  wants 
to baap  sarvtcas  to tfia  baia  imriirum  wtiowanis  no  lasporLSib^l 
ity  tor  coruiruclKK)  phasa  sar  «as  wtto  dictalas  to  tha  architect 
axactty  wTtai  sarvtcas  h«  wr  its  wnai  dasign    wants  Wa  «a 
saan  axampl«s  wha«a  itit  arctittsct  t^  Qona  against  tiis  battar 
fuogm«n(  thinking  htS  giving  lha  cliarM  auclly  wtwl  ha  wants 
yal  wittVKJt  taking  Itw  nacassary  ptacauior^s  to  advist  a  ctiant 
thai  ttvis  das>gn  may  not  work 

DiMLL  'rtxi  askad  il  thaia  am  any  other  sUhstics  ttwi  migM 
ba  on  miarast  Yts  and  thay  daai  with  sawaniy  in  i960  wa  wars 
paying  $122  000  ky  aach  casa  that  was  closad  wilh  a  payinenl 
tu  tha  claimant  In  1963  that  number  had  gona  up  to  $l4d  SOO 

QEf^CKI  Oamampar  also  that  at  tht  sanw  timt  daductiblas 
ara  movmg  up  So  tha  total  cos)  is  mora  dramatic  itw)  iha  num 
bars  |ust  givan 

AIA  Could  ona  lay  that  arcfuiacts  should  vww  ttv^iatvos  as 
Itia  first  insuranca  company  wrth  the  inSuranca  company  b«tng 
Iht  lainSuiar 

DUVALL  Vas  Thay  aia  «a^  dafmiteiy  paying  tht  tirst  layar  ot 
k>»  no  Question  atxxjl  i1  Atd  that  tirst  layar  is  getting  larger  on 
avaraga  every  year 

AiA  Is  ti  true  lt)al  ctosa  to  90  (.arceni  ot  Itw  claims  tie  filed 
within  SIX  y«afs  of  substantial  completion  o(  tt>e  building'' 

DUVALL  Yes  AtXKJl  46  percent  are  filed  wilhin  one  year  Thai 
includes  claims  that  are  brought  while  the  wrk  is  still  m  piog 
ress  And  my  guess  is  thial  the  majority  o(  our  mosi  sa«<e  claims 
have  arisen  during  construclion 

AIA  Tfiey  le  the  ones  that  shouii^  be  m  the  mos\  imme<iiaie 
contioi  of  the  archilecl 

OU\M.L  Thay  re  the  ones  lhai  involve  urge  costs 


What  Can  I 


tafMjl^iMlijta  taw  flna  La  Pta^ 

Ua^aifaiii  Ji««  lafaaMofli  a( 
AUC.  WM  Cam  af  Wm  Ovra 


STiapa  your  own  Urmt  liability 
jaf>da  Ask  yourself  Do  «a 
ftarga  anougt)?  Aia  larii- 
laiaiione  skills  what  k  ought  to 
ba'^  Ara  our  contracts  lha  ones  wa 
want  to  Sign''  Do  wa  have  a  sys- 
tem tor  quality  assurance  irviud 
ingDrotac*  memos  torms  check- 
lists and  field  laport  forms''  Is  a 
principal  0)  Ihe  firm  tpecrficaily 
assigned  to  quality  connol?  The 
tirs*  viep  migh  «  a  staff  maat>ng 
toovatuateiha  iiawncaoiitiaBa 
tips  tor  you 

Pntact  yourselves  from  suits  Use 
the  standard  AIA  documents  Be 
very  careful  about  the  fir^artcial 
rnlegrity  of  i^ur  ciienis  investi 
gale  Ihe  degree  to  which  ci'snis 
hsM  been  involved  m  previous 
pioiacis  and  suils 


The  best  offense  is  a  good  da 
tense  Use  AIA  OorumenI  Bl6t 
lor  prtcing  and  scope  definition 
lha  Bt4i  CMTter-archiiaci  eg 
ment  ar>d  ihe  A20i  general  con 
dilions  atong  with  claar  piecisa 
documentaiion  of  every  project 
decision  These  are  the  as  sen 
tmis  of  your  defense  m  court 

Quote  to  your  clients  paragraph 
51  6  of  AHicia  5  or  your  B141 
contract  as  the  basis  tor  passing 
on  to  them  the  inc  dase  m  your 
liability  insurance  premium 

Oont  bagmwork  on  a  piojact  un- 
til a  contract  has  bean  nagoti 
aiad  writia  ip  iwiawed  by  your 
iMryar  ano  ou  and  signed  m 
addition  ><^ka  sure  evaryona 
working  on  the  job  iaad»  and  un 
darstands  the  coniaci  and  witiai 
duties  your  firm  has  pfomiaed  ic 
perform 

Claims  daia  suggest  that  arch« 
lacis  who  do  not  per'^m  con- 
struction admmi  si  ration  ars  vul* 
narabia  to  liability  as  a  conse- 
quence of  Ovners  and  con- 
Iraclors  misinterpiataiion  ot 
documehls  Insist  that  construe 
iion  phase  services  be  included 
in  ewy  contract  so  that  commu 
nications  remain  between  you 
lha  cliar>t  and  the  contractors 

Use  Paragraph  i  7  9  of  aia 
Document  8141  to  justify  buitd 
<ng  into  your  contract  aianaddi 
tionalfee  a  posloccupar)cy  pnj 
act  evaluation  to  advise  thi 
owner  about  wtiather  or  not  the 
buikling  ts  being  used  correct' 
and  maintained  as  naces 
andtodalarminewfiat design  ad 
jistmants  if  any  need  to  be 
made  tf  possible  incoroora<a 
paragraphs  8  5 1  through  6  54  of 
Au  document  B 162  to  define  the 
scope  ot  those  oostoccupancy 
san^icas 

11  you  aia  asked  to  take  on  respon 
sibilities  that  are  not  specifically 
spatted  out  in^^r  contract  eval 
uate  your  new  potential  liabilities 
and  then  negotiate  a  change 
order  to  your  contract 


6  Ittomo  Dscem(}«r  ISaS 
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Do? 


Undocumented  v-cfbai  auihof  i/i 
tions  and  agieerrients  nave  titue 
LrocJiftiiily  m  ccHjn  Make  sure 
thai  the  specilrc  resporsibilittes 
anc3  delivery  tif^etab-es  oi  both 
you  and  youf  ci-eni  are  spe'ied 
out  in  writing  Include  agwed 
upon  due  dales  and  level  ol  quai 
iiy  lor  eve'v  item  •fl'eed  upon 

Never  make  payment  o»  your  tee  a 
•H,n  ol  subieciive  clauses 
such  s  upon  compietton  ot 
Spec  '  ■  -I'ly  spell  out  "vhat  witi 
Conslilule  completion  and 
accep'ance 

If  vou  cunnoi  or  do  not  wish  so 
negoliate  a  hold  harmless 
Clause  wilh  yovi'  client  on  as 
bestos  abaiement  consider  the 
lo'fow.ng  Eipiici  stale  m  yow 
contract  thdl  fOu  a-*  not  an  ex 
pert  that  you  have  noi  been 
trained  m  the  special  require 
men's  o'  dsbeslos  abatement  (u 
you  not)  that  you  cannot  be 
expected  to  recognize  the  many 
toims  ot  asbestos  and  that  it  as 
beslos  lound  on  tne  sile  and 
lecognizeO  as  such  all  work  witl 
cease  without  penalty  to  yoo  so 
that  the  Client  can  take  the 
appropriate  steps  tor  its  rerrwval 

Establish  better  owner  architect 
iBlalions  Drscuss  frankly  wilMtie 
owner  »he  possibility  thai  dis 
putes  may  anse  and  Itw  need  lor 
some  sort  ot  cofltingefK ,  funds  lo 
cove'  suCh  disputas  One  possi 
biiily  IS  lo  negotiate  a  consent 
not  10  sue"  tor  cost  overruns  or 
Change  orders  that  total  less  than 
some  reasonable  perCYitage  oi 
construction  costs  One  member 
wf  e  lirm  does  only  large  proi 
ec    uses  2  percent 

Beware  ol  clients  wtw  want  lo 
keep  services  lo  ttn''  bare  mini 
mum  wtTO  won  '  contract  tor  con 
siruction  phase  services  who 
dictate  lo  the  architect  exactly 
dnd  absolutely  what  services  and 
design  they  want 


flecognire  ttie  unsophiJIicitad 
clients  and  buiid  into  your  iee  Itia 
cost  tof  their  educalon  and  lOf 
the  yiraordinary  commiinntnt 
you  II  have  lo  make  lo  tosier  that 
education 

Roots  and  f^W:  systemt  cauM 
rmre  tawsKits  than  any  olhtr 
Items  Some  exPeris  advite 
rncreasmg  fMt  skills  «apon«i 
biiities  and  compensation  lodaal 
properly  with  these  probttm 
causers  Ottiers  say  use  waton- 
able  standards  of  caie  but  avoid 
exposure  by  limiting  sarvrcts 
and  contractual  liability  fn  any 
case  don  t  ignore  ItWM  potanba) 
problem  ireas  Incorporate  your 
spec<f)C  procadures  tor  (Jaalrr^g 
with  them  into  a  quahty  as 
surance  program  lor  your  prac 


Take  the  nacessar/  lime  (o  *tmm 
thai  all  mechanical  eiecincat 
plumbing  and  itruclural  draw- 
ings are  coofdiraled  and  diman- 
sionaily  consisiantwitti  Ihearchi 
tectural  drawings  S«v«nty-«ighl 
percent  of  all  property  damage 
stiis  allege  mistakes  m  design 
and  contract  documenis  Lackol 
coofdinaiion  between  lt>a  diici 
piines  has  been  ideohfied  as  a 
major  cause  tor  thes>j  alleged 
mistakes 

Have  ttie  samor  partrwrs  your 
tirm  lake  an  active  and  early  roie 
m  dispute  resolution 

The  insurance  industry  is  ragu 
lated  only  a!  ihe  state  level  It^ 
went  to  affect  ttw  way  insurance 
IS  sold  in  your  state  go  to  your 
Slate  insurance  commission  It  is 
the  commissior>ers  who  are  rfian 
dated  to  protect  policyholders 
ffpTi  unreasonably  high  rates 
Talk  to  your  state  commissioner 
about  unfi  tr  market  practices 
E/^courage  your  state  to  jom  the 
many  others  ifiat  are  no*  rrwvmg 
in  the  direction  of  dec'^r if^g  it  an 
unfair  rriarxei  practice  to  char>ge 
policy  terms  or  rates  during  the 
course  oi  a  policy  or  to  cancel 
policies  unfairiv 


A  first  sMp  KHMrd  tort  mtom  la 
tMildmg  oo>atit)ona  wtth  tuiHiaiiy 
afttcitd  organi2alK>na  trvough 
your  siata  and  locat  componertts 
t-lawa  your  cotnponenl  mm  with 
your  local  NSPE  ACEC  AGC 
and  ASLA  couniarparls  WhCn 
•easib'e  agf«e  on  umfiad  lobby 
ing  eflDrtS  and  complementary 
messages  to  members  and  1^ 
public  Try  to  gel  a  union  or  con 
sumer  group  on  your  side 

Enlist  your  components  assis 
tance  in  convincing  your  state 
legislature  to  include  arcmlects 
under  the  »worlter»  '  ompensation 
umbrella  to  enact  reasonable 
statutes  of  limitations  lo  enact 
rules  ot  procedure  that  ass'sl 
courts  in  controihng  bad  lawyer 
ing  and  to  nvxJify  laws  on  (Oint 
and  several  Uabiiity 

Invite  your  lawyer  or  an  architec 
turai  management  consultant  lo 
conduct  a  quality  control  audit  of 
youf  iifm 


Attend  piolaftionai  Mminars 
The  AiA  haa  baan  in  contact  wi|h 
organizations  ir<at  routinely 
sponsor  seminars  and  has 
included  laminar  dates  m  tne 
calendar  on  Page  8  (OPIChasnt 
yet  planned  any  tor  1966 ) 

In  early  -pnog  Victor  0  Schin 
nerer  &  Company  wilt  be  sending 
lo  all  AtA  chapters  free  of 
charge  liability  videotapes  pre 
pared  wim  the  National  Society  ol 
Rofessior^l  Engineers  Vbu  n^y 
not  hear  I  he  word  'architect '  but 
the  issues  and  trie  tips  are  on  tar 
get  Hold  a  chapter  meeting  to 
discuss  the  tapes  your  lirm  may 
warn  to  arrar>ge  a  similar  seminar 

r«ad  up  Two  of  the  good  books 
30  A'E  liability  are  Ur\tanglinq  the 
Web  ot  Prolmionai  LmbiMy  b\ 
\*\e  Design  Professional 
l,iSu»arK.e  Company  and  Avoid 
I'  I  lability  in  AfChitucture  De 
Sign  and  ComtruClion  by  RotMrt 
F  Cushman  (Wiley  4  Sons)  Victor 
0  Schinnerersperiodicai Guide 
lines  fo'  imPfOvirH)  Practice  is 
also  hetptoi 


7  Memo  Oecembar 


9000Z  DO  ucnOis^ 


What  Are  the  AiA^ 
Plans  tor  1986? 


Uat>ility  Calendar 


\Mkt«(»loldyMw«taiyoucando  Now  lit  in  Ml  you  what  w« 

sary  to  twip  yoM  «e>l'*  oonkol  iM«r  your  financial  and 
practif  wqwwmanw  Owobfadnva.  ho«M^  art  many 


•  Ejipantf  tha  AolMsnnai  LialxMy  Naiwoi«  to  tnciuda  cgmp^ 
nam  Mala  habtlity  conwTi<aa  chaifpfiona,  ttaia  loCtbyiits  and 
Mala  cfMniwiani  eounaait. 

•  Expand  it>a  nolnaional  LiabHiiy  Ht/mork  by  aiviting  all  AIA 
mmimn  to  bacoma  oooaapoftding  mambars  o<  ma  Ractica 
Commnaa 

•  0«t9an>ina(atoinlaiMiadoo(n|ionanta  a  liability  vKHliihop  pio- 
Qfam  wilh  datttiad  mattucMns  and  contani  tor  a  <twaa-hour  do-tl- 
youraaN  companaaltfn  and  titk-mtrtQtmti*  brainatonning  m- 
Mn 

a  Ri)li9h  tor  archnacM  ciiants  a  baoMtH  on  wtial  to  axpad  fnm 


•  PuWish  tor  arcMada  a  booMat  on  how  ba«t  to  communjcale 
w<t>clianta 

•  VMwli«nlfiotharatoda«a)opaiM'nati>«  ditputa  machannms 
such  at  madiainn  and  oonciliat«n  panalt 

•  Focua  on  antMnc«ng  iha  AiA  documantt  and  arcMMcn  undar 
Handing  «id  ua*  o<  tham  ttuDugh  a  tanas  o<  atghi  woHohopt 

a  Hold  pnlaaiionai  dawalopmani  Mrnman  on  iiatHhly 


a  \Mbr1i  with  lha  lnlanw)*tuwnai  Council  on  EnvtfDnmanUl 
Oatign  to  daMtoo  wnrfiad  nak  wwurMa  policias  tor  imurawa 
mduatry  contidaralion 

a  ExpkM     Sasibtiily  o<  caattng  an  AIA  captiva  insurance 
company 

a  Mbrt(  with  all  msuranca  camars  1o  mamlam  tor  tha  AIA  a  iMfK 
ing  undarttanding  ol  lha  industry  and  its  impact  o  ^  ttw  pfofas 
Sion 

a  Monitor  lha  commandad  inturanca  program  and  misy  hndings 


aHo^da  habtrily  lalaconfaranceon  January^?  1906  addwss 
tng  insuranc*— how  lo  practice  with  ii  and  wiltxMt  il 
Th*  Utv 

a  Continua  support  of  casas  on  appeai  as  amicus  cunae  so  ttiat 
lagai  isuws  ot  rvtionwida  impodanca  to  tha  pnjtession  ai« 
addiassad  by  intormad  courts 

a  Cosponsor  tha  2S(h  annual  AlA/fJSPE/Schm.-iarer  &  Company 
tnvitad  Aitomays  k^aating 

a  Explota  tha  feasibility  of  cmahr^g  an  AIA  'att0fn«y  networft'  to 
assist  mambers  m  locatir^  attorneys  who  can  me«l  Iheir  needs 
LvgiateUon 

a  Develop  a  guide  for  Grsssioots  on  slate  tort  leuet  legisialion  as 

part  of  ttv  AIA^  liability  law  ctaaringhoi'se 

a  Worti  with  the  Intefpmtessionai  Counsel  on  Enviionmentai 

Design  AGC  the  American  Bar  Association  the  Chamber  ol 

Ccmmerce  and  other  organizations  to  attecl  loft  retorm 

■  Continue  to  worfi  tor  legislative  reiiel  m  the  area  o(  asbestos 

abaterrient 


S  Menv  D*c«mb«i  1965 


Jan  29-Feb  1 

AlAMtM/aeMnnafW  •  CM^any  Oaalfn 

Jan  22  Oaiiat 

Jan  24  Honolulu 


fab  20  Philadelphia  Feb  27  Boston 
Feb  2*  New 'ferk  City  28  Detroit 

AlAMM/tcMnMm  *  Cawpawy  Daatgn 
UaMMly  Cowrae 

Feb  21  Tampa.  Fia 


^etaaMcA  Vtorfwiiap 

March  20  Tampa  Fia 
Marct^ZI  Nashvilla 

AlA/Nt^C/lcMMMfar  *  Campany  Daatgn  Pro*aa8te«ial 
UafclfWy  Cayraa 

March  4  Albuquerque  NM 
March  C  San  FranciSCO 
March  20  Coiumbus  Oho 
MiU  <Mnt  Bare  aiitf  Haw  IQ  Da  H 

March  4  Boston  March  14  Dallas 

hmrch  7  Chicago  March  19  Oriando  Fla 

March  11  LosA-^aias 
AwH 

AIA  Fiolaaataiial  OawlopKarH  UabWly  Prewitton  and 


April  4  Minneapolis 
April  1 7  Tulsa  Ottia 
April  la.  Dallas 

AlA/NSM/tcMnnaraf  *  Cnyawy  Daalgn  Profaaatonal 
UaWWyCouraa 

April  10  Nmr  Jersey 

April  24  Detiot* 

W>y_   

AIA  Prafaaato*  il  Davafopnanl  UaMHfy  Prwantton  and 
Praiaclton  Vtortwhap 

May  1  Austin  Tax  May  16  Seattle 

May  2  Houston  May  29  LosAngeies 

May  15  Denver  May  30  San  Francisco 

AtA/NtPC/ScNnnarer  A  CewiMny  Oeetgn  Prolaaaional 
UabHtty  CMiraa 
May  13  Boston 

AlA/KSK/ScMMwrar  A  Company  Invilad  Attomeya  Meeting 

May  21-23  San  Francisco 

JUM 

AIA  Prataaalonal  Oavetopmarrt  UaMNty  FravawUon  and 


June  7  San  Antonio 
June  12  San  Antono 


June  0-1 1  San  Antomo 
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Spaoi<  Issue  cf  me  t'itvtsknei  cH  The  AmefCjr  msMuW  o>  Afcrtnos  S<ii»i-<3»  .9B5 

Liability: 

An  Open  Letter  to  AIA  Members 
From  Bruce  Patty 

Dmt  CdMgue 


No  anglt  «ut  demorwirM  how  mucn  wmiecls  share  a  camrnon  das 
iny  mVi  our  totow  prolesaonaiK  rdeed  MTh  our  xcnty  asme  ssue  of 
hiMty  HardTy  •  day  goes  by  w«v)ul  •  ne«»  »xy  itaji  lt)«  *yroc*«tng 
costs  a<  prerrMTis  protacM  legal  M9M  and  record  judgments  aganst 
ro  only  rOtvicXnte  but  companws  nsttutons  and  even  gownmern 
Whetf^er  *e  are  bg  tah  or  smrt  try  none  o»  us  s  rmxjrw  io  Ifie  mour«ng 
costs  at  (xovKtng  the  Mrwna  our  aooaity  needs 

th«  special  edior  o*  tm  Memo  s  to  bnng  you  up4i>daM  on  kabAty 
«S)jes  I  warK  Ki  share  you  v^tormabon  (hat  ax)  your  undersiandng 
and  porii  the  way  toward  acaons  to  ie«en  the  buden  you  arx)  I  a&  wel  as 
our  ditrts.  are  worvn)  under  CXjr  ntericn  s  to  prmde  you  «Mm  a  WMy 
nandtoofc  a  document  useful  not  orty  to  you  bU  abo  your  iewy«r  and 
yo(X  nsurance  broher 

One  oi  our  greatoS  resowces  s  the  orobtom^soMx]  aMty  o>  (X# 
members  Smce  many  o*  you  have  been  conua  w<h  ihe  )r«ntuleover 
me  pas  tew  rnonnn  Mth  cwain*  ard  Ngn^  ri(>v<)ual  approac^e5  to  me 
kabMy  ptoblern  we  are  f«>dry  devetoping  a  urwxe  resource  0<  helptui 
and  daat  thai  wohi  \Mm  ihe  atue  o*  Ihe  Merno  we  begn  it«  process  o> 
r^iafcng  tha  resource  available  to  alAJAmertVMrs  Subeaquent  itttatrce  w« 
continue  r«  process  o*  tranKermg  th<  valuable  nlbrmabon  Irom  ihoae  o* 
you  who  ruve  contrt)uied  de«  rito  itw  rwxls  ol  your  iMtow  rrwribers 

To  get  to  ihe  hean  o*  ihe  rnaOer  m«  mervewed  J  Sprgg  iXfval  prasi 
rtentolVetorO  Schoierer  &  Company  it«  firm  thai  adrtwiajets  ihe  AJA  s 
comrnended  nsurance  program  We  asited  fwrt  th«  questions  you  have 
been  ashng  Ihe  Irvsl*i4e  S  sufl  and  questions  you  v«  asfced  me  on  nny 
tfaveb  around  Ihe  country  We  puled  no  punches  and  9^  answer  we 
iece<v«a  were  equally  oea  and  csxM 

The  pciure  tnat  emerges  oflers  no  quck  panless  soluions  O  Ihe  other 
naryj  i  arr^  mmdljl  that  nrt  only  |Ty  yOu'  cals  and  Wers  but  atso  by  a 
1965  ron^iion  'esoluion  yoj  have  dieded  me  and  the  insJiJuie  to  lake 
any  and  every  aaon  w<hin  ouf  power  to  help  you  How  has  Ihe  institute 
responded''  let  me  bnng  you  up  lo<3aie 

•  A  major  p'dace  rnanayemeni  conlerence  w>ll  be  he«  r  Ne*  r'cKk  C<> 
on  October  iO  and  1 '  ParKipdnts  win  ha^e  tt«  opporiunify  tor  lace  to  lace 
discusscms  w*n  msurers  ort  specitc  coverage  and  costs  n"  i^iity 
insurance  and  w«  t3e  awe  lo  Sudy  the  ovwal  ssue  in  depth 

•  mc  AlA  s  COmncxJeO  msuf afice  program  vMi  ofter  lurltier  educator^ 
opponun(t»s  thfcxigh  a  seres  0»  semnars  on  risk  Dfev*=Tihon 

•  As  'epcled  m  ihe  August  8  rssue  ol  Enymeerjig  News  Rpcord  we  are 
worktrx)  w^  Ihe  lnierDfoless<yiai  Council  or  Cnvrofimeniai  Design  (ICED) 
10  enpicre  tr^  teasjtxWy  ol  urvtiet)  fsk  i'^sura  ve  wTiereti,  h»  n<emt)ers  01  a 
pro|e0  tea"^  are  covered  by  a  sirxjir  ponc\ 


•  Recogrvng  ttiai  tn^wanc^  connparues  ana  tfie  »ort  systems  are  'ogu 
laied  noi  ai  itie  *ederai  but  at  the  state  level  we  are  preparing  a  mapr  pro- 
gram on  sue  iegislairve  f*airves  C0ncernr»g  haNty  tor  the  next 
Orassfoofs  Partcpants  n  the  program  recerve  spec*c  aovce  on  deal 
mg  w*h  Ihe  proWem  where  they  practce 

•  inadd»on  Ihe  (nstituies«r^amcuscuraebr«*s  on  b«»»a»ot  members 
corfronir^  pcolessona)  kaMty  court  cases  at  the  «)peiute  level 

•  The  Institute  s  ri^sngatrig  the  possibly  ol  the  teder*  and  state  govern 
rt^nts  JCJng  as  reinsurers  far  pr»nary  «surance 

•  Ttvj  Institute  s  also  mveslgahng  (he  teasfcAty  and  value  of  starting  a  cap 
l-i*  irisurance  company  tor  our  memOers 

•  Ttie  Wmer  rssoe  ot  Archrtedural  Technology  w*  conar  (he  results  ot  a 
btenrnal  sun«y  ot  the  insurance  industry  so  you  can  eas'y  compare  Ihe 
cost  arxJ  coverage  ottered  by  d^iereni  compar»es 

•  Co3»ons  have  been  and  are  beng  bmit  wtih  ortiers  affected  b/ 
Ihe  haMiy  protiiem  such  as  the  Amercan  Consu«og  Engineers  Courx:ai 
the  Natcmal  Soc^e^  d  Prolessonal  Engineers  and  (he  Associated  General 
Contactors 

As  I  rioted  eanwr  nGcmeoi  these  actons  leads  to  the  solution  we  re  look 
mg  tor  However  together  they  demonsraie  determraton  on  (tie  part  o* 
the  instMuie  and  O  mempefs  to  gan  control  o»  our  destny  tn  the  irorths 
ahead  we  w«  be  gatherng  oeas  and  strategy  (nxn  j-ose  o(  you  who  are 
partcvabng  n  our  Prolesstonal  liab*t,  NetvwrK  Wtthm  Ihe  Instituie  at 
departments  are  tocusng  thet  resources  on  the  Itabitity  question  where 
CTeative  efleclrve  actcn  ijr  be  taken  I  can  assure  you  it  w*  be 

Although  the  present  tab*ty  crtse  s  severe  d  e  by  no  means  unpre 
cedenipd  As  txjsness  writers  m  Forties  the  Washngion  Post  and  the  New 
York  Tfnes  have  noted  the  txjsness  cycles  ol  the  msuiarx*  industry 
'esemble  rxxtwig  so  much  as  a  roller  coaOer  We  are  unwAng  passengers 
ths  tme  around  but  the  iistnute  wJ  try  to  neip  you  make  n  ihfough  r  erne 
p«ce  wt*  we  \«yt"  with  other  protessionais  our  chenf;  governmeni  ana 
the  rtsurance  industry  >tseK  io  try  to  rnake  suit*  w€>  riot  oei  or U  . ,  <le 
again 
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You  Can  Oo 


niunnn  ooMi  ■  a  int  «m  ^ 


Uiblly  CiwiiaHi  N« n o<  twm 
dM  «•  worti  ky  you  TYiar  urily 
dVtndi  on  your  fern's  Mi.  ffft 


Snf<h'>  iMic  nrn  vfMMd  by 
mw  dtfMin  wnv  MM  ■  tfi  fv 

>MtonioM  In  tfwrt.  non*  o<  t» 
dkji  M  taiDw  «•  oNoiMy  MC- 
konHSaAIApolcy  ThiyMvnp- 
lypoWrt^rwlpMiggMcw-AI 
riqura  ntonriK}  tXMMi  Movont 
by  you.  ««>        torn  your  oiwi 

OOVMl 

■MP  «Hi|r  lor   iMii 

IndsKl  Hyi  Ro)f  C  Vbioi.  hnvNl 
I  btaMrwMh  hoi— LWi  UMitr 
anMrt  A  CoraUM*  ix.  o(  Oh 
RnB.  ■..  you  *oUd  nai  mem- 
Mrty  nty  on  ens  bRMr  l»  (to  your 
'tfvppaiB''  tor  you.  Somt  -**■■' 


y,  10 1  your  bralw  a  not  I 
loirwwotlwloofnpiny,  hsor  tfw 
cannot  Ml  Iwl  oon^pgny't  paicy 


your  MWd)  M  MM  tvw  or  tour 
mofM  balDft  your  polcy  out 
OMn  tw  drapcul  rato  o<  mxvwa 
oomparMt  n  tw  tQft  maitat. 


bang  nunrtMrl  appfcMona. 
And  MIy,  I  you  art  cMrad 

aUi  lama  al  an  aooaplabia  ptot, 
Mti  ChanomQcanaiacannMn 
knwar  pranvna  bu  aonafenaa  w#t 
ra  rak  o<  toai  oowaraga  tor  aarwnaa 
prvMOuriy  oowarad 


ton  CoraiMrai  ^  anootf  • 
agaayouttaatatorafc—oBpyoj 

wwr  «i  iM  HMMIM  MM^ 


f  )«u  inai  laduoa  pramiufm. 
PaJ  M.  Lwl»«l  fwOioiapMf 
fen  turitH>  4awon  mauQ- 
gaM  taf  oiN  NHliuJ  a  lo  noma 


tf4a  by  aaMil «  a  •*  «l  «n«l 
«  ywr  ftMk  tn  fw  arnun  of  fw 
daduawa  iMnaooiAd  bo  mada 


tali  you  woUU  bo  rtiH  »  pay  tor  fw 
loan  o«ar  a  ponod  at  wm,  wtm 
tian  n  ona  torp  Kjm. 


iiaUfei^  o<  t»  oorportton  h  pay 
oMna.  Haw  your  lawyar  wtofo 


not    Mli Ma ponhll. 

Tha  MA  UMy  ComnMao  aug- 
gaM  tialyou  may  wart  »  raMn 
anotftar  arohMd— wtwm  you 
'  hmortwrlftia*- 


Mhtfhar  your  fern  a  Iwga  or  aral 
Tha  ooraid  a  your  fe«  b«  o< 
dafanr*.  ranwda  PMp  Puoai, 
Eaq .  o<  Cheapo  t  KMvid  A  Ela. 
Do  not  dUa  «  uwMurabla 
undotaionga  mlamrwMa  and 
olcaro 


MnaavaAME  HmEaq, 


Tha  tfitrv'K'V  Tiay  pnMda 
coMraga  «i  addann  to  thai 
aloRMby  your  anora  and  orT» 
■onapoicy  Rrhamxxa  you  may 
Mrt  k)  •*  your  oonaUMtt  and 
oantaelora  .ip  oaNiy  thay  hava 
Muranoa  /IflnyraMcdonoiagraa 
»  iriMlora  ot  labMy  your 
oonaUMtt  ur^aa  you  haM  aniar 
fenlMina  o<  labily  wlh  your  cianL 
ftom  \MMw)gnn,  OC  AmorMO 
C  Rfenos.  AM.  and  ha  Momay 
AitHT  T  KombU.  who  a  afeo 
otMfTMP  oi  ffw  Afnancan  Bar 
AaaoOMon  Forum  OorrvnMa  on 
r»  Oonakucacn  ^vXatry  and  an 
aftfMct  hnatf  I  oomaa  Vw  larv 

fMiMig  aabaatta  abtfactwni — via 


Tha  ArcfMct  haraby  MM. 
and  Via  Ownar  acinoMiMgaa. 
Vial  ra  AfcfMct  hoano  pro- 
labiry  (arrora  and 


and  a  wabfe  b  raaaonrtily 
obMi  auch  ffiajranoa,  tor 
cMna  awig  ouLol  Via  parfbr 
(nanoa  ot  or  feriwa  lo  partonn 
proMaoral  aarMDoiL  ncludvio 
but  not  fe)Md  B  fia  prapifa- 


nga  and  apaofcaiora,  nMMd 
to  Via  ffwaalgaMon  daMkon 


fvivnal  ol  pmduda,  mMrala 


ba  Aooordhf^,  tw  Ownar 
haraby  agnaa  b  brrg  no 
dam  lor  naglgarKa.  bfaach  oH 
conbact  ndanvay  or  otfiar 
waa  agarat  Via  Mma  ha 
pnnapatSs  amptoyaaa.  apar« 
andoonaularai«KjtficMi  n 
any  way  rvo^v  tha 

Archaacts  servcas  tor  tha 
nvartoaaon  ot  or  nmadal 


workraMp 

Thi  Ownar  tjrrar  agraaa  10 
dalind  «idamn#y  and  hold  tha 
ArchaicJ  and  ha  pnxvM 
ampk>)Ma.  agarM  and  ooiv 
aMrtt  harmMa  ITcm  any 
mxt>  atfMMvfalMd  darra 
Val  may  ba  brom^  by  two 
partaa  aa  a  raaiJ  oi  t»  wm 
ycaa  proMdad  by  Via  A/ttaad 
ptftuam  e  tw  Agraaman 
In  awary  way  PQ— fa*" 
aMM  iMafeMd*  Aooordvtg  lo 
Vimon  Raad,  a  mambar  ol  ra  AIA 
/namcM  LiMy  CommMa  tw 
your 


tona.  Via  mora  IMy  you  can  tvod 


lona.  Totialond  yo  may  wart  10 
oflar  a  naw  larwa  fVMdanyour 
coma  tor  an  addfeonal  (biad) 
■arvxaioViaownarloraprt  poal 
coratudon  napacaon  d  Via  buid- 


Al  t«  port  you  can  boVi  chach  tor 
lauM  or  nauaa  and  oorrool  ram 
batora  ray  mutfwoan  nto  wnoua 


Coranua^wurw^ip 
aMaafean  rrough  audi  actvaaa 
aa  ro  AIA  >  Ooobar  Piacaca  Man- 
agamart  Conlaranoa  n  Naw  York 
and  ra  rogonat  toaa  pravan- 
^  couraaa  oondudad  by  Sohw 
naror  &  ConVMny  tor  ra  AiA. 


an  and  aavorri  aiohaackjra  aohooli 
ara  afeo  oRanng  couraaa  on  rak 


Inatfanca  Company  oRara  oomaa 
al  arouxi  ra  oounay  Aa  AiAs 
oommandad  program.  Schmarar 
w<  feMhon  a  ooma  apacAcaly  tor 
your  componani  on  raquaai 
Ramambar  Via  baMyou  pracaoa. 
ra  Ma  chanoa  you  w*  avar  naad 
»  dip  no  your  daduclMi 

Wa  walooma  your  Mdbad'  on 
tha  daac  praaannd  ibowa  K  you 
hava  any  ottar  auggaabona  jot 
ram  down  and  aand  rem  to  Ava 
Abramowitz  aaaooaia  ganaral 
oouraal  at  Via  AIA 
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UabUity: 

Questions  and 
Answers 

Tht  MMi  tmmm  mon  tun  50 
C*  •  cMy  tan  pem>n«  iMh  quK 
tons  atXMl  HMty  Trie  AtA  r«r 
vwwad  J  Spngg  Ouvtf  prwdfru 
olVciorO  Scftrwiarv  4  Compvty 
nd  Mhad  lo  rwpond  to  Vw 
qumor*  you  mcMl  otan  «k  (« 
Scfmrmi  t  Con^pwiy  •  (ha  prc- 
grwn  adnwttir  tof  Vw  MA«om- 
TttndK)  prognm  undtnwMn  by 
CNA  Insxano*  Comptnm  Dum« 
bMn  mocjia  ««h  Vw  AM 

notpbon  »  ywrt 

Why  wn  my  riMjrarot  prim- 

raie'> 

A:  tnoMHiorMKinatvltobon 
(ha  nadnquM  r«K  r  »» CM  M 
now  bang  KliuMwi  ovw  •  v«ry 

ihon  penod  at  trm  From  V»  M> 

n*  nduttry  «im  on  tnhri  (  oocv 
»d«  10  to  « r«cMM  brga  o<  rato 

laMry  Ftes  ^  back  or 
•vw  cut  dMpa*  lai.  tmkm 
wwiy  nd  taa  lr«quar\  <  oonm 
u*d  10  na««t 

Now  tM  m  aaang  «  npd  GAtt- 
up  r  tw  cav  oi  arcMKtt  »id 
•ngyiaafs  wtxjaa  own  kmcvMr 
ance  tm  tmn  (Manoramg  at  a 
i«t  abou  aqual  K>  »»  ncirnn  r 
ttw  oorairudKy>  ooai  ndw 

The  rato  ixreasa  ri  tha  CNA  pro- 
grtm  hat  rmgad  ba*waan  i  p« 
cart  and  30  o«n:enl  lor  nxMl  wctih 
tacts  Somt  var>  lar||a  kim  and 
<rms  wah  poor  toa»  laoordi  hava 
M«n  largar  vxveaaea 
0:  Bu  many  archMds  wn  rapon 
no  raM  ncraaMC  0<  200  otroam  to 
aooparcart 

A:  Frsi  o(  you  ha«a  id  ds 
inguari  balwaan  rato  and  pr*- 
TKjm  Forwamp4e  <atfm$voi- 
kr«  0<  work  doubles  and  Is  pr*- 


mum  doubtat  .nara  s  no 
ncraaaa  Many  trr%  rwve  ! 
mar  pramuma  noreaM  lar  n 
•>C0M  ot  itta  MM  rMa  fion 
bacauaa  ot  dramatc  ncraaHt  t\ 
marbAnga 

SaoondV  nma  ol  irma  ffM 
an  fapo>%io  fvaa-  or  toiftold 
ncraam  r  i«K  wara  n*fad  iast 


r«0  «vck#a  bora  no  MtMc  rala- 
wrati^  10  dvTv  tctutkf  mada 
Today  f«aa  ry 


rMa  10  iaw«k  righar  thart  Via  com- 

mandad  pragranis 

Q:  mm  ■  vwdanv  raa  raoord 


A:  FranMr  praiy  bad  T)ia  k*- 
quancy  oi  dam  rapmad  by  vcfv- 
Mdtr  1978  wia  ibOU  35  olanB 
lor  avary  100  ftrmt.  ki  t904  <  was 
abou  44  danta  tor  avary  \00 
fiavad  Inm.  And  ma  aimga  0081 
otadarr  doaadwtfi  apaymart  by 
Via  nauranot  company  alraM  dou- 
Uad  balwaan  li77  and  1863  h 
1983.  CNA  s  awaoi  0081  ol  a  pad 
baa  «ai  mora  than  SiBOOQO 
Cfc  Aianl  triMoloua  auto  a  bg  pan 
otViapfobton? 

A:  I  woUU  hat*  10  anavwr  No 
JuM  bacauta  a  daman  talt  10  oo(- 
tad  from  Via  drtnlari  doaa  not 
maan  t«  Via  a^  •  -^Mtoua 
Thara  are  auto  Mt  ahouU  navar 
hVAbaan  bnxi^  agaviM  wdv- 
tad  buluntoriunalilyoiriagdfya- 
Mmdoas  not  yai  prvMda  «i  aNac 
hi«  way  »  pamtaa  tie  tawyar  who 
taviautfiaiut. 

aayortd  Viai  wa  do  fM  oNar  a 
^.ntf  rypa  at  oonaraoa  calad 
dolar daianaa oo«  topayal 
lagKlaaa  lor  iha  anal  lomatiuYv 
aeatt  "rm  Mt «  fM)h«ad  any  am 
whaViar  «  ba  tnwioua  or  not 
Ql  Panny  lor  penny  orfwadoour 
pramwn  dohn  go'' 


A:  ti  Via  commanded  prooram 
695  carta  ol  each  prem«jm  dotar 
a  alDceiBd  lo  pay  toeaei  (ol  rat 
amourt  mora  than  onMhrd  goae 
10  pay  dahnaa  Nomay  t  taaa,  naarV 
tw»t»dapaytplar«6a  awards  3 
cartt  a  naadad  lo  pay  pramun 
lOoartigoaaiotiaftatfadt 
brdNr  andUSoarttalordafm 
handbig  undanvrangandtaaapra- 
The 


canaaCNAt 
ngprok  Hqwevar  r  each  oi  tie 
pa«  ar^  yeart  Vw  dane  coata 
have  bean  much  graaiar  tian  60  5 
paroera.  raaufeng  r  no  undarwrang 


ardMadR  compared 
A:  The  ftMaaa  oi  angnaert  aa  a 
70i4>  «a  Mry  amiano  Vw  loeaaa 
o«  ard«aaa  aa  a  grrxip  \M^liaap 
Viataaa  «.;a«ca  aapanMv  lor  arct> 
and  aatfi  oi  Vw  angraamg 
The  ratoa  an  baaad  on 


A:  As  notKla  ma  annual  program 
maemo  r  ApN  mm  r  ma  com 
mended  program  mJ  ncraaai  by 
anavarageoiaeperDartonOd  i 
1965  The  rcraaaa  wl  vary  <*a- 


from  Irm  lo  Irm  The  n 
wi  avarage  laaa  tian  Vw  39  par 

can  lor  fbma  wtfi  binga  oi  ti 
mAon  or  taaa  and  w«  be  hghar  lor 


The  t 


r  I  ( 


0: 1  rva  nawar  had  a  dam  why 
do  my  pramuma  ta^  gong  up 
and  why  do  I  have  to  pay  aa  much 
aa  vdiiaeii  w«i  bad  baa  laoorda'' 
A:  The  vrfUb  baaa  d  rauranoa  s 
fu  m  naurad  marttoan  oia  par 
tcitor  grotp  awa  Via  burden  00^ 
lK*valy  ao  vai  whan  Vie  baa  ax 
peranoe  a  datorwamg  tor  Vw 
group  «4ryona  pays  part  oiVwtfv 
creaaadooei  Archaack  w«i  good 
baa  racordi  do  nd  pay  anywhara 
near  tw  prarrwn  amout  Vat  oorrv 
panuy  aaad  imw  wAh  poor  toaa 
raonlkpay  A%mw«i  good  toaa 
■a^ltnanoa  may  have  4i  pramun 
daooirtad  by  aa  rruch  aa  25  oar 
can  On  Vw dhar  hand  a«rt,.w*i 
tMd  baa  aivwanca  ootid  be  pay^ 
rtgaamudfaa  100  paroarv  mora  n 

0:  Qnan  n^M  a  happanng  now 

txwmuctitfouU  I  budget  tor  pro- 
iHaonai  lat«y  ramnca  r  1966? 


gM  an  vchiad  ravad  under  Vtt 
commanded  program  and  wortang 
on  a  1966  budget  a  lo  mulply  ha 
V  har  anart  pramum  by  a  iBOtor 
a  130  tonlKl  twavaraga  rata 
noaaaa  pluaanaddaonallaciorio 
««lKl  any  change  r  aork  voltfTw 
awUd  an  archaad  rawad  under 
Vw  commanded  program  naad  a 
more  praoat  in^C'iayi  I  anooiv 
age  Vat  paraon  tocortad  Schnna- 
lar  tCompany 

0:  Why  era  you  gong  lo  aictuda 
oowaga  tor  BBtieaoeiWad  din^ 
A:  Thara  ra^  ■  no  diooe  il  al 
to  Vw  M  piaoa.  I  wl  no  bn0ar  be 
poMiila  10  otJll^  ranauranca  tor 
dame  cMoKing  aaMtoa  Ttwaa 
wortdwile  raaclon  by  Vw  nav 
■noa  mualry  10  bBona  oi  dolai«  d 


Vw  onty  onaa  r  Vw  oonttuOton 


adt  cwQKino  Vw  uea  oi  a    .  . 

rw  raai  proUam  tor  aRfriadi  at 
a  raadi  oi  twf  apaotf^  aabaitot 
n  Vw  pati  a  one  oi  adaquaiaiy  pra- 
aanangioVwcourlBa  mtKt^m- 
art"  dalenae  The  ardaad  a  axpo- 
a/a  on  paal  pracfeoa  a  raaly  a 
quatoof  I  oi  dalanaa  oo<  tor  wtfich 
wt  hope  find  a  adufeon  r  the 
neerMura 
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imNMVblkAMVUtNW 


fc>  tvnv  <4  ta  tfiMpninl  of 
MbMbi.  «•  M  t«  oriy  Ubton  • 
tvoui^  lig^  I  acton,  pntm- 


Q:  Bui  «ii  i  tf*f  to  wcftjd* 


fwdy  pad  twpwnun? 
A:  M«»»af  notft  •  M  ■  I  moot 
port.  iMUMtitf.  mm* 


You  hM  10  wnwwby  »■  ■ 
dvntKTMtJt  pdoy  ■  rMndtd  to 
prawdt  oovwio*  Iv  €lMni  imdi 
duraig  tm  poloy  p«tod  tor  moK 
doM  (w  to  pdiy  pOTOd  Of 
duraig  tapotey  p«Bd  TYw  AIA- 


pnolov  wAhoul  il  tv  Mfnt  Inv 
■on  ky  iniddfeDnri  pwnun  Thi 
•  luoh  M  M  opkon  ■  wnpiy  not 

Any  WhlKt        QOM  bW 

otMOurfy  tton  iht  at  gong 
tMTtffijpl  ki  ■ddbon  tvnpT^Jv 
M  n  mo«  MM  m  achiKt  ■  M 
pvionrily       ky  f»  or  hw  r«|^ 


Md  ThcoorpontoMddOMnoi 
praMd  in  HCfMil  from  dm 


Qh  Woubnt 
gMng  ooMngt  n  an  arc^Ml- 
OMntdcap»w«7 

A:  h  t«  tftort  Mrm.  I  cap»i«  k 
noi  gong  to  ctwiga  tw  akMar< 
Tha  cv»w«  «ioUd  hM  to  bur  (wt- 
•umoa  and  tia  oaim  wMwor- 
•Ut  <*naM 
Inckaty  ■  ■ 

by 
tvid  to 

boll  iMiMafeV  ons  capiM  ran 
on  ■  oonvnaul  rauranoa  oonv 
pany  M  •  obMOuHy  rying  to  p>o> 
duoa  m  intewihig  preK  lof  Mcfc* 
tvUn.  h  t«  long  rtfi  twcapMna 
H  baM.  going  to  mm  tm 


nga  M  go  nb  t«  rMmiltig 
prootH.  A  capaia  m  M  gong  to 
hsMto  chafgawuuoh  monay  to 
pay  t«  loam  ik  raMdi  vcw 

Q:  Why  tfnAj  t«  MA  IM  a 
ooiMnandad  pragnnf? 


d  nnranoa  kv 
t»  pari  a  yaan 


mart  on  t»  AiA't  part  to  acM  par 
lidMon  n  ooptig  wMi  ta  prcMa- 
acn#  IMy  Muft  I  craMM  a  part- 


\AdK)  an  noanM  ky  Stfwnarv  & 
Oompviy  to  proMft  a  ngrtm  at 
toAlAi 


O:  0K.VW1  whyyot/? 

A:  IMitiaAtAtfioUdoonlnua 
to  corrvnand  tia  SctwravCNA 


drappad  cM  martal  n  tia  pari 
yav  Todl^  tia  SohrtwirO«A 
propram  a  tia  grty  ona  BvaM*  to 
arcMKUa  fena  ol  al  Mat  any- 
arm  n  tia  UnM  9mm. 

Of  ooma,  anoDar  MHon  tooon- 
flnua  to  oonmand  tia  pRogwn  a 
ffiri  t  doaa  n  tod  mari  al  tia 
crtra  MitWLl  by  tia  MA 
Bawd  a  nffrfaar  oi  yaan  ago  and 


Futwmora,  avar  Moa  1967, 
Sohrmanr  4  Cbmpany  tiaa  oIbmI 
MuM  Mntaaa.  n  mamon  a  IM 
Iff* tiaiii iiHa  nil  Ml aiiaMiUti 
t«  MAt  Cortrad  DoouiwM 
ComrMaa.  Wte  work  dornkf  wffi 
t«  AfcTMM  UibAy  CommMa 
and  ¥mp  k  atMaad  on  ptamun 
and  Mt  dM  n  tia  rauranoa  pro- 
0am  Wto  pRMda  aMMnoa  to 
many  MMti  titr  kM^^fig  aHortt 


hava  wMad  on  baMf  ol  tia  AlA  I 
Tutrtiti  cH  inav  n  Congnv.  Wa 
hM^M  many  houra  parMpri 
«ig  n  nagolaioia  iMi  Mia  gcv- 


bora  act  dooivnarM  lor  arehlac 
UKMncaa  WteMndiaadyririt 
mm  to  prmda  wiy  aaaaianoa 
naadad  n  t«  iMtty  araa  to  AlA 
nianitiait,  oomponvtt  or  aal 


O:  nirt»Ci»y  whri  do  you  thnk 
thaAlAcando? 

A:  For  tw  vary  naar  Mrm,  prac 
kMy  notwtg  ffiri  woUd  ba  ol  any 
rM  tor  yow  rnvrbart.  Look 
ng  dOMin  tia  load.  I  aoUdlowa  to 
m  tia  MA«o1nMi otiar  proM- 
Mna  n  i  oorvarM  aHort  to  bmg 
about  rribrma  now  tort  ayk.  mtM 


cMtt  Vt9  hna  raconvnartfad  tor 
a  nunbar  ol  yaan  tiri  proMaonal 
IMiyirMnoaand.pralBrabiy  at 
QJtiaaroMaoranatfanoaouMba 


tiara  a  no  way  tor  tia  archiacl  to 


COM  aa  ray  oocw  I  can  aaaura 
you  ffiri  tia  oorVaotora  and  tia 
upplara  hM  vary  caraUy  txril 


pnoaa  and  ki  tod.  hava  probably 


ooM  AnMaoli  ffluri  undarMnd 
tiri  ray  i^ava  rut  |uat  an  namnoa 
probiam.  but  •  tobity  proUam 
RaoognMn  ol  tia  lau  wi  ba  tta 
im  Mp  lOMard  long  tonTi  mwaQa- 
mart  of  tia  problvn 


ERIC 


S27 


825 


LiabiKty  Insurance:  Who  Wants 
Your  Business? 

Br  Karen  Haas  SMmi 


/h  Angml.  nmt  pnfmumol  UaMtty  mstmncr  firm  m^mded  lo  Ike 
AlAi  kmuutt  mntfrnc*  smmy  Has  trbck  ts  htatd  m  tute 
fti$niti  Buthmid-Ockher.  matiypf^amptmamMlffnme 
§mr  slatfwtenh  Out  hukA  ctoyurf  m  just  tuv  months 

fkm  $f  tie  nm$imm  tuneytd  mctv  net  ttinng  mm  htsmeu  Otken 
wen  not  ^ffmtg  tkt  hgker  hmtts  of  cooeroft  TkeMmnbma  If 
ym  kue utd cm  kee^  tir^atr tmttwft  alapnceymcm 
emt^jtmnt^fehmtak. 


"I 


VB  TOLD  CUENTS  WHO^C  nonS&tOHU.  LlABfUTY  tMSDtlVKt 

•  fame  teMed  thM  yev  Ottt  tbey  were  Ipdir," 
LreparttCfaniNoUe.  who  s  n  the  tnck  of  the  current  smut 
■n  aim  by  vvtue  o(  Ih  poMrai  M  an  aUonwy  with  the  BoilQa 
tm  o(  Hfl  A  Bartow;  counsel  to  trany  nmor  vchitcctml  firms 
"Very  few  of  our  <teA>  hne  oot  teen  douUni  of  iheir  iM 
BMSM,  4nd  iOBW  pRflMdis  Isrve  ram  tinn  tti|ile^ " 

PMLGaHda.vK»pre«dcnt  of  Victor  0  ScMnnem  «)d  Com- 
pwy.  Met  no  iwmwemmt  toon  1  don't  vitxipste  the  noince 
mdustry  as  a  whole  nghtrng  itsetf  unti  1907.  aod  that  means  anhi- 
tscH  ihPiiM  ofKi  further  ncrenes,  etpMaly  tf  Iter  poioes  were 
Int  lOHwed  B  the  int  half  of  ises,' he  8«ys 

WteU  worae  lfa»  Bky^  pmam?  Not  heng  aUc  u  obtan 
owagc  at  al. 

Hi^Mr  invts  of  labAty  cowenge,  often  requRd  by  dents,  an 
BWMvalBble.  at  least  ■trenonnblepncet  Someactm- 
>ihalemeiii  foriiwi'l»  i  wt  be  cowred  faf  any 


k%  BMl  ooniort  to  aittaecu  who  saddeidy  fnd  hMty 
iMvanoe  pcotectna  pnoed  OHt  of  lhar  gTMiv  or  amply  onavadaUe. 
Itet  tte  naaoM  bchnd  Ayracfataig  pranwnia  have  very  bttle  to  do 
wKh  the  deavn  busneu  Or  that  enfpnecrs  and  doctors  and  acooun- 
t«t»  face  andar  proUenu  No  it  doesn't  he^  that  the  prabtem  n 
due  n  part  to  factors  s««nun8)>  out  of  eweryon.  't  rontrol 

The  current  stluatxm  is  a  severe  constriction  of  the  always  cycbcal 

Kam  Haas  SmtA.  former  actmg  editor  of  AjtCHrrccrutAL 
Tfchnolocv  is  nim'pnsvitnl  of  Editor^  Ink  of  WasktngUm 
an  edihmal  €(miullatt/,)i  fmt 

36    Fail  »i»   Ajkhjtkti  ral  THhsoloc^ 


casualty  maurance  market  Some  don'i  hesiute  to  bbme  nsurance 
company  management,  wonderug  «4)y  rales  weren't  being  adpisted 
years  ago  One  lawyer  said  anurers  are  penalizmi  current  snureds 
for  Ck  nsurer's  past  business  mistakes 

Step  ftto  the  nhoes  of  a  repute,  stable  Amcncan  underwriter 
however,  and  it's  ess>  to  understand  that  nsurers  are  st  many  wa>s 
at  the  mercy  of  niemational  and  domestic  marl^et  conditions 

Three  years  ago.  there  were  16  markets  (that^  nsurance  talk  fur 
awance  conpamea]  at  the  de«ri  profetanml  habdity  6eld.  Now 
then  are  one.  AB  those  coimames  swamped  the  market  by  wntrng 
at  cheap  pnoea  and  tost  thershets.'cxptaatsM  Lnda  DeiM.  assis- 
tant vloe  president  at  Bhnois  R.B  Jones  4  Chicago^Msed  under 
wrder  *Now  tte  tcmauren  want  higher  rates  '  (Reanuren  prtn-Kte 
awerageforhgherimitaof  iabifty  In  effect  they  are  nvestors 
who  naore  tte  niurer ) 

When  nterest  rates  were  hgh,  the  nsurance  companies  rebed  on 
aweatment  noome  rather  than  underwntmg  pro6ts  lo  keep  prenu 
oms  km  Design  inm  were  courted  and  wooed  from  one  earner  to 
tte  next  with  pronases  of  kwer  premnims  and  expanded  coverage 
Meanwhie,  anderwraaig  pnifiu  suTeied  as  the  American  legal  sys- 
tem fnnwnged  more  davns  and  more  severe  dans  kiaaea.  Stili 
hgh  adcnat  rates  k  'pt  the  anurers  solvent  if  not  profitable 


Hm  iMMdfc  kam  your  iww^i J  i  rales  mcrmed  in  the  past  12  monOu  on 


Laai  12 
aaonths 

Next  12 
months 

SchuHMfcr 

35* 

<39* 

DPIC 

40-100% 

20-2S« 

Shand.  Morahan 

>100% 

PMI 

5(K100^ 

lUinoiaRB  Jonet 

INAPRO 

XtSflk 

Shechan 

PLU 

mi 

SO^r 
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•UMtatfcar  tM4  prodiMd  the  mt  fiMMri  pmriu  for  the 

0^  h  A  U»  aduAn  ivpMtvda  Mt^tn  |as  M 

%m  MMcvl  (Ai^  (VM«im(  Una\  «iH><K  k^M-^  VK> 

emrtcl.  hiUaiK  ttai  tliblt  aU  pnoiry  ■Mr 
I  out  raw  ^%  piiwsn^MMw  ttH^ 
Tltt  AwfioB  CMMky  wttnuot  OMriirt  ^tach  wciudti  proicf • 
twMliifcfttrlMwaiotior>wnctyfl<ietvictpwfcMMW-  wo 
(iitKiriBlf  hvMit  bf  thv  conlnctni  of  Ikt  Lowkiw  wMunnct 
Mfka  Ibt  ]w  «|M  dtt  (M  cant  to  nnnv  thor  tmtKt 

e  till  for  the  lefrf  afnoMiMs  w«h  Kmuren).  the  Ainen- 
d  the  tcawifcra  chirvng  murh  hifher 
met  orpuii«outo<theniif1ictaltote!hef:  TkeRMomwetetev- 
cnL  Wiathcdolvii^  ifaecapaatyotlkeLondaanrtciB 
Kvnstf  dranrinA  The  loncs  rannran  w  wfienns  from  ihev 
aaiti«  books  o<  boniets  are  10  Ivfft  they  ve  w  loi^ier  covcfcd  br 
Bvettment  income  Hirther.  one  ndustrjr  nsider  says,  the  London 
iwtn. « lenenly  put  of  by  the  Amencai  lepi  system.' 

When  once  they  weie  oourttd.  det«n  Gnm  an  now  iqscted. 
Out  naurer  KpoctedhF  dnitped  its  30  1m|csi  desipt  finn  chents 
faecMc  <  could  not  ohtjn  suliacnt  RMinnce.  DbiOH  R  B  Jones. 
SImi,  Mwahic  id  Pill  hrr.  at  *tmt  teByor«a^  stopped 
aoo^tMi  new  appicationi  ftnoiafchnects.  The  others  have  beoonie 
much  won  adedivc.  Nobody  wants  hgb-nsk  dents— and  naky 
hiiat  11  ndades  t^iTanent.  achori  and  meAcal  woifc,  oondowi- 
■AS  (they  m  speadat*ve.  olten  poorty  constmcted  and  offer  many 
potentni  daenants).  sports  and  oonvenbon  centers,  jnd  "pnifects 
wnhm  1.000  yards  o<navi|aUe  waterways. 'No  one  wilnsure 
•ahestos-abaiefficnt  and  haaardous  waste  pRvects. 
Everyone^  bese  nies  have  tone  191 

What  will  happen  now? 

'Remuranoc  capacity  mey  aidecd  ahnnk  farthen'  one  esipenenccd 
UMlerwnter  ted.  Iwt  a  k)(  is  pmhcatcd  on  how  laaderwnters  do 
tbs  year— we  can  show  1  profit  and  convncc  reenurars  to  stay 


around  or  enter  the  market  The  London  market  may  not  come 
back — ibey  h»\T  sustained^  many  bsses  already  front  thnr  exst- 
Win       \i  bu«iH«^^  Nit  tWfc  Mv  wtxvwv^  TWMivi*  11  Cwvve. 
Jaygn  Jwl vW-«K.-«v  >eKC  i4U»     NsK  a  *vh»K»  W  a  ^vkoA  V«m?  W 
«kA  IV  ttvtMUMWv  mMkit,  miOklut  an  e\t5ini|i  txti^L 

Tlv  icspomc*  !•  the  AIA 1985  Pkofessnnai  Lobtey  haurance 
Survey  wl  be  used  Ka  seler%  mafkct  This  year,  the  question  for 
design  professnmb  »  not  "With  whom  do  1  want  to  do  busness'' 
but  *Who  wanu  my  buiMa*?' Mon  than  ever,  the  help  of  pcores- 
swBrtiabityapnr«iifi  ■  kiiiaf  we^arfonnl.  knowtodgeable 
wamctbrchef  andatpodsttomey  ahiti^unarth  If  you  have 
adequate  coverafe  and  your  iMurer  offers  to  renew  at  a  pnoe  you 
can  diord—cspeaaly  tf  withm  the  rmges  on  the  chart  behiw-~ 
far  heaven^  sake,  renew  it  And  enfive  n  actnv  rak  contraL 

JlFST  HOW  MUCH  HAVE  PREMIUMS  INCREASED? 

The  responses  isted  m  the  chart  on  pne  36  oonfirm  dramatic 
increases  m  avtroge  box  prrmnm  "Otti  Actual  premums  have,  n 
many  cases,  mcieased  more  than  averafe  becauae  of  specdk  under* 
wntm  contktMMis.  &2e  of  bdhnp.  pnor  daims,  bcation  of  the  finn 
and  Its  rofects.  and  the  nature  of  the  practice  and  prefects  are  some 
of  the  major  factors  affects^  pfemMim  determnation. 

Schonercr  shows  a  nrtabvely  kiw  awne  base-fate  naease  of  35 
percent  this  yean  it  forecMts  scnbr  ncreases  next  year  DPIC 
antmpatfs  a  20-to-2S  percent  oicresse.  after  ranmg  its  rttes 
between  40  and  100  percent  n  19tt.  No  one  cbe  risks  any  guesses. 

The  chvt  on  pages  36  and  3d  shows  which  earners  are  otfemc 
coventc  on  an  admitted  or  nonadmitted  basis  n  yoir  state.  Com- 
panies operamg  on  an  admitted  basis  have  met  reguucments  spec- 
ified by  the  stJte  nsurance  commissions.  The  chart  also  ibows 
which  firms  offer  coverage  abroad 

Size  restrictions 

Schmnerer  and  DPIC,  two  '-ompaiues  that  speaabic  n  provKknf 
smirance  for  destgn  professnnats  and  have  developed  n  close  col- 
labocation  with  mdustry  trade  associations  (AlA/NSPE  ml  ACEC. 


Vndtrwhck  t/ <njL  «f  die ftfOoma^ mm- 
tradthimal  forms  of  practict  $nU  your  comfamy 
JbabdUy 


DPIC 

Shnnd.  Mornha.t 
PMI 

Illinois  R.B  Jones 

INAPRO 

ShcehM 

PLU 

IMI 


AJtCHfTtCn/tAL  TECKWXjOCY     Fau  Itl 


ERIC 


629 


827 


The  real  questum  ts,  "AtfoMU  at  what  pnce?" 


de«cn  finnt.  SdMMfcr  nrK.  *Vlb  ftmir  bebev«  our  pc^^ 
Mtnct/ve  toil  net  of  vctecctort  Iriw  rpHdwwn  s  farad  nnge  of 

icconi  aid  »  uiiiwiliiieBt  to  kM  pnrmnon,  nd  rates  iticV  npe- 
cU^  ittnctive  to  the  mhttci  vtoie  pncticc  Avotvet  oaraDm> 
oriMMbiritaMfMmri  pniectt  «d  ofien  a  U  scope  of  Mrncet 

Some  ofUie  othcf  pnirafy  rauren  wii  njle  out  ipplKjuons  mri- 
pifoitkebMiofinBiae  INAPM) reqom a oMmn of 
tlOOlOOOM  Mhp  Id  prefcfi  lamSm-  to  Iggi  ■wd  Mthtecture 
Inns  dnt  copiie  n  tisdMomi  desipi  ptictjoe.* 

Stand.  Monl^  docsat  hive  a  nmmmn  bttip  im«  but.  scxiord- 
ng  to  Douitas  Bc^donowh.  tuastant  we  ptesideflt.  "Our  mnanum 
pmnum  nde  oiA  (he  naly  soal  aocountft.' BodonovKb  ugrs 
they'ic  looimig  far  "MMinM  pnctibanen.*  and  ve  purtKuhriy  iNcr 
ested  rt  ^reedRn-sned  iRtatectun  fans  (t200,ooi>^t  mKon  fees) 
with  estabfahed  trade  rcconli  and  cnelent  hNS  eipenence  ' 

BnoMltB.  Jones  has  aofaists.  but  "pieferivral  accounts  (with) 
aider  tl  oAon  n  fees ...  «lh  fittle  exposuR  n  govcnment. 
sdnol  or  raeAcal  worii     .  and  ktJe  or  no  )om  hstory ' 

IMI  has  a  tlMXOOU  pxMS  fee  ncome  mnmian  and  a  SS  nribon 
manmum,  and  PLU  has  a  t6  mAoa  naxman.  Shedan  states  it  has 
no  tm-stte  icttidiQaa  and  PMI  is  nonconanttal,  siyjn|*Budi 
fBstncbons  are  subje'l  to  penoAc  rcvMon. 

Minimum  and  maximum  uabiuty  limits 

As  eipbwed  above,  (he  tightmnf  of  (he  reuisuniice  market  has 
made  nsurance  for  hifhcr  insts  of  kabky  very  hard  to  obtam  tha 
year  The  chart  on  psfe  41  ihiws  (he  tnramum  and  maaamuni  hnats 
of  habibty  each  compMiy  reported  as  'avalable,'  but  (he  real  ques- 
tion ts  "avaiiabie  at  what  pnce'" 

Garners  do  not  fuarantee  they  wfl  offer  the  h«her  knu  of  hM- 
ty  to  enstnf  chents.  let  alone  to  new  busness.  Many  have  reduced 
(he  amount  of  coveraie  they  are  gsvnf  thev  enstnf  cbents  tmm  the 
araount  they  offetcd  last  year,  even  though  the  nsured^  nsk  bctors 


have  remaned  constant  The  figures  in  the  chart  do  shofw  the  ranfes 
each  frm  worlu  av  and  aie  useful  n  that  regard. 

NONTRADITIONAL  COVERAGE 

Offices  Mivoh«d  n  nontradttionaJ  foms  of  practice  find  the  number 
of  potentai  nsurance  earners  even  more  hraited.  The  chart  on  page 
37  shews  who  a  off  emg  what  lands  of  nontradoioftat  coverage  and 
pfOfect  naunnce 

anponant  to  understand  that  when  enpfng  n  anythng  other 
than  private  consul ung.  your  standard  poficy  may  not  apply.  If  you 
partiopate  n  a  jowt  venture;  obtaai  an  ownershp  ntefest  n  a  con- 
atractka  or  development  company  (or  it  obtans  an  ownershp  nte^ 
est  n  your  frm).  become  an  emplayce  of  an  arcfattecture  firm  or  a 
contractor  or  developer  or  denve  more  than  half  your  bdhngs  from  a 
sngie  cfient.  you  became  'nontradOionaL' 

For  your  protection,  explan  your  enct  orcumatances  to  your 
nsunvre  carrier  and  make  oertan  that  a  tador-nade  pohcy  provides 
coverage  for  al  (he  work  you  do  Agam.  theie^  no  substitute  for  the 
hetp  of  kixwdedgeable  brokers  and  attome)S 

Jomt  ventures,  for  eumple.  need  a  nder->«)d  have  to  pay  an 
adJtonal  premium.  Al  the  coventurers  may  be  reqund  to  carry  ha- 
bdrty  nsurance  and  to  d»ck>se  the  knats  of  thev  coverage  to  the 
■auier  Voul  need  to  draw  up  a  jont- venture  agreement  apeufywg 
the  amounts  of  aisurance  each  party  m  rN)u«ed  to  carry,  and  who 
w<  pay  whch  proportions  of  deductibles,  defense  cosu  and  dHms. 
If  one  of  your  jont-venture  partoen  IS  a  developer  or  oontractoi;  a 
completely  dMercnt  arranfement  may  be  nccetiary 

Project  INSURANCE 

Pipject  nsurance  cowers  a  specific  profed  only  The  poliqr  typicafly 
cowrs  the  prune  design  profcssMnd  fd  ha  or  her  consiitants  for 
any  dans  related  to  that  protect  Often  the  owner  is  oontractialy 
reqwred  to  purcfaaae  the  poicy  on  behalf  of  (he  desyi  proiesannaia. 
At  the  end  of  a  speeded  tme.  coverage  ceases  tnless  t  n  aiduded 
under  eadidesviprafessKMial^basicpalKy.  As  with  |ont  ventures^ 
a  clear  a^eenwat  IS  necessary  leprteg  issues  such  as  who 


in  wktdt  aMn    yoK  wntt  pnftuton^  bttibtj  uutmnu  tit  an 

□  aMM  (dirtcV  Imu 

■  mm-^dmltad  (wdtmt)  kma> 


Schlnoam  ■ 
DPfC  ■ 


SlMad,  Morabwi 

■ 

■ 

□ 

□ 

■ 

■ 

□ 

■ 

□ 

□ 

D 

□ 

■ 

□ 

■ 

□ 

□ 

□ 

□ 

□ 

□ 

■ 

□ 

PMI 

□ 

■ 

■ 

■ 

■ 

■ 

■ 

■ 

■ 

□ 

■ 

■ 

■ 

■ 

■ 

D 

□ 

■ 

Illinois  R.B.  Jones 
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mill  Mifcli  lor  <Ha<  poctwit  of  die  »iiictMt.  hpw  lof  tte  cow- 
i^vlkit  Mid  the  MDowt  qI  oowtfifc  lod  diAiclfelM>  Pnpect 
lanm  ii  pimoMjr  MUUe  far  iaitt  V 
<M^  te  Mrace  cawn  cmady  a 

lofwuiMl  to  be  jMawJ  wafa  the  CNA/ 
I ILB.  JoMS  dbo  nstncti  tin  type  ol 
je  to  wklK$  dNBlt.  DPIC  m|hm  one  ncmber  ol  tlie 
<MVi  Inin  to  be  DPICMnd  (not  McctSKiy  the  pcane  pnfcs- 
M).  ShMi  MonlM  adotct  ■>  iMlnctm. 

Al  onkn  Mine  pnnHM  far  aiirdMect^  b«K  fndnt  pot- 
ior   loeoM  fir  hSiip  ipvic^  to  Mpintdy  Mvod  ptpcts. 

Sdawerer  ■  the  «ly  omer  currently  fuanotccnc  covcrife  for 
the  tann  of  the  pniect  imI  a  MbecqueM  tecovcry  period  ^ 
yen)  beyond  pfQfcct  completian.  TbefintSSmfianinhnMttofho- 
bity  c»  be  canoded  only  *%!  atoitioitt  n  which  the  iiBured  Ut  to 
ftf  the  pranMn.  Mi  to  oonply  with  pobcy  tontu  id  condMont  or 
■iwrin  II  nti  forti  m  nipfymj  fnr  i  m  rriii  ' 

DPIC  Roervei  the  oght  to  wbutt  pohoet  as  a  result  ofdnntei  n 
oMipoMm  of  de«tn  team,  tenn  of  exposure,  construction  val- 
■at,  desifn  fees  or  scope  of  senwes.  fai  addrtion.  a  30^1ay  notice  of 
uncelitioo  may  be  appbed  'i  orcomstances  wamm  such  actun.' 

9mm4  Montnn  writes  mdlHyear  pfofect  naumce  pobcies  'sub* 
Jad  10  MMri  feme  '  and  caacalatttn  Xach  can  be  oifdaed  by 
theoMpHVorteml- 
■nos  R.  B.  JoMS  wntes  pniect  BMnnce 'one  year  at  a  boie.' 

IP  you  want  nRST-DOUAR  DEFENSE 
Ifen  fte  to  sleep  at  oifbt  Ifcw  don't  want  to  even  0imk  about  beng 
awdl  and  if  you  are  aued.  yoo  want  your  nsum  to  bear  the  entn 
coot  ff  your  legal  dafiBse  and  any  judpncntsapnatyoB.  kfamwn 
dadKCtfties  mier  fft***"**  pwbnes  nnge  bun  12,000  (Shnneier)  to 
15,000 (DPIC;  Sbnd.  MorahM;  INAPRO;  Sheebn).  IMessafint- 
dolar  delcne  optno  ia  pncand.  ihM  deductUe  wl  apply  to 
defense  ooets  too,  even  if  yoo  wn  and  no  udeimiy  payment  ■ 


lt% 


apnc*.  Sdamiai  offers  <  w  al  cases  for  bodfly 
and  for  property  4HMge  dnns  dooed  with  no  psy- 
pinntdr  by  CNA  t- the  nuied  The  aurcharfe  *vanes 
of  the  fait  arf  the  deductible— 
of  tta  annual  pccntan  ■  aooe  caaea>*  Sd— leref 
to  anal  and  flwAm-tned  finns  with 


ofiera  flnt-^olar  deiciM  ^onbr  ti 


one  «•»  a 'ahared  capcnee  pmpam.' Rr  a  eoreharie  baaed 

ottihe  aiee  of  the  poicy%  dedudida.  tbt  nsured  wl  pqr  ao  percent 
of  diMB  aqwnae  und  the  de*KtMe  ■  reached.  DPIC  peyi  the 
lOMUnf  10  perocnL  The  pnvm  ■  avaiaHe  to  those  with  deduct- 
Alas  of  CS.O0Qer  less. 

DbooisltB  Jones  offers  frst-dolar  defense  on  all  daimsfcirssur- 
dnrge  thM  vanes,  but  ■  "uauaBy  10  to  25  percent'  The  prograni  is 
avalable  to  *the  napnty  of  nsureds.' 

For  a  anrcharie  of  10  to  IS  percent,  IMI  wS  offer  first-doOar 
defenae  OR  al  daima,  far  the  first  SlO.000  of  expenses.  Avaibbiity  n 
"subject  to  tfie  dams  npenencc,  services  and  pnqects  of  the 
BMund.' Shaod.  Monte:  FMUHAFRO:  ShaelMi,  and  PLU  (to 
■ot  oAer  fint^olar  defmac. 

Applying  for  coverage  for  the  rrst  time? 

Mos,*  base  pnfesanoal  iaMbty  naunnoe  poboes  are  wnttcn  on  a 
'<MMk  aede' baaa.  They  cover  yon  far  any  ckana  ottde  dunm  the 
penod  that  the  poicy  ■  in  effect  V  you  awilch  kmmmu  companies, 
most  wi  mchide  ^noracts  cmnge"— lor  dwna  brambt  dinni 
the  poicT  period  far  wrt  done  pnor  to  Che  pobcy  penod--«t  least 
to  the  extent  that  prior  acts  were  OMcred  by  ytur  previous  oamer 
But  you  have  never  had  namice,  obtaewf  pnor  acts  coversfcts 
not  ilwqrs  poaaMe,  and  whan  « is,  wl  akooat  ahvays  requee  an 


DPIC  Dffl  and  Ilnoa  R.B  iones  are  Che  only  finns  that  offer 
pnoracU  oonmie  to  Iret-tme  nsti^ 

Sctmerer  does  not  offer  pnor^acu  covt    •  to  firat*tine 
vnereda  «r  to  6nns  thst  have  not  been  coniaMOusfy  aiauRd  with 
Sdmerer  far  the  peat  two  years.  Sfaand,  Morshan  doesnt  offer 
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LcyaHy  counts  with  some  insurers 


pffof 'Mtt  coivn§t  if  there  wn  no  prior  ocwcngc  or  i  there  wtt  t 
pph  cownge  Shedan,  PMI.  PtU  vd  INAPRO  abo  refute  poor- 
ids  otwmie  far  firetHinera. 

SwnX^ING  HORSES  IN  MIDSTREAM 

Wbei  ^  swtdi  csrkft.  yoo  hm  to  niike  Mre  thM  prior  acu  ire 
CMnd.  Al  o(  the  Inm  reipondtat  to  our  survey  ntottd  thM  they 
do  pnwide  oowenf  for  acu  pcfformed  durmi  the  poicy  penod  of  a 
pnw<oiai»»re.  batoBiyrfcofreiatewMcontiMou*.  lod  only  far 
dranetanet  that  ipere  not  known  to  the  naured  wbeo  be  or  riie 
fntb«yB  the  Mw  pokey  Tteprfar-acti  oovcnte  isimeraly 
nduded  k)  the  bue  poides,  and  there  s  do  aurcharfe  unleta  there 
MS  no  pnor  covereie  or  there  wm  a  pp  n  c^verafe 

Loyiity  counts  with  tome  naurere,  and  they  wifl  penakae  you  i 
you  leave  them  and  then  reapply  for  covenfe  Shand.  Morahan.  for 
eamfit,  pomts  out  that  those  who  reapply  are  "rated  as  a  new  nsk 
and  not  »s  a  renewal  The  result  would  be  hgher  nsurance  cost  ' 


Bnoa  R  B  jonet  says,  *We  pve  ae<k  for  toyihy.  «bch  would  not 
be  appkcable"  i  the  Mured  twitches  earners  and  then  leappket. 

Extended  discovery 

Extended  daoovery  ■  a  ntaly  knpnrtant  ooooept  n  "dnmt  made" 
poiaet.  IWett  there  it  an  otcnded^itoovcryclBiteki  your  polcy, 
or  you  pKfc  up  pnoracta  oowife  from  a  subooquent  murer,  you 
wl     be  cowered  for  work  you  M  dumc  the  pokey  penod  i  dam 
are  filed  after  you  *ap  Iht  poicy. 

Many  itatet  reQita  wttnded'dboovcfy  oovcri|t.  PlpiMana 
viry  widely  inn  Inn  to  Irm.  Hcre^  cnotly  how  the  oomptnet 
retponded  to  dM  question.  'Do  you  provide  dboovery  covenge  for 
nauRdt  who  leave  your  pnvam?  ff  to,  describe  tennt  and  coau  " 

Sckknerer— nietw  If  the  poicy  it  canceled  for  any  leasoo.  except 
lor  nooptyment  of  prarakan,  kianreds  n  oar  proftam  have  the  rrsht 
to  piathase  a  ditcmery  penod  cMtoam  ofcovoaie.  Tbe  penod  ot 
cxtention  vanes  from  state  to  state,  but  tfie  most  commonly  avail- 


Professional  Liability 
Insurance  Carriers 

PMaanted  hare  are  brief  dtici'iptiops  of  the  nne  nauren  that 
partapMdntheAlA^  1M6  praieitttnl  Mikty  awirance 
■Kveji  IW  ooameBtt  are  baaadl  ki  tsrie  part,  on  irformatm 
piuvUeJ  by  the  resporxtentt  ttitmaelvts. 

Tte  name  of  tfte  kMnnoe  company  n  presented  firat;  the 
ttKterftTnmg  firm  is  iMkcatcd  second.  Becauac  the  underwnt- 
viC  firms  leneraMy  have  more  name  recopvtion  » the  kidoa- 
try,  thc^ameavcROtedkitheartide 

CNA  loMnnoe 

Victor  a  SditamcrerACo.,  inc 

S02SWitooninA«enue.  NW,  WMha«toa.DC  20C16 

Homar  Stndndr.  (202)  885-9600 
Hie  oldett  propam  n  the  buaaiaaa,  htviv  offered  coveraie 
lor  28  yaan.  Dtmtlopcd  aidoac  aaaoQttMO  mthihe  AlA  and 
lha  NalM  Soatty  of  IWMmI  Ei«k)eeri.  Coagmefided 
by  the  AlA  lor  oAcfIng  brand  and  oooprehendvc  cuvcr^ 
foodscmce  Maritad  by  uaiychensirenesa  of  progam, 
bchidnikidhndud  ciem  consuKatnot,  active  ku  prevention 
pra^ima.  Inaurea  mon  than  3100D  awkkeirtare  itna— >ihe 
k^ftat  book  of  kuasaaaa  ki  lha  Iwhittry 

Al  dns  fo  to  the  central  A/E  chana  ofBoe  ki  nkahk^ton, 
DC.  The  dsint  oOoe  establishes  a  dnma  fle  and  aaaifns 
each  to  a  speaaitt  Bi  one  of  Scfamcrerk  48  dsans  offices 
thnwfhout  the  coumr>  Claimi  service  n  provided  worfdwide 

Dctifn  Profeationali  Inaurance  Compainy  (DPIC) 

(Insurer  and  underwnier) 

PC  Drawer  DPIC.  Monterey.  Cakf  93942 

James  V  AUun&.  (408)  649  5522 
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Beiwi  8)  19ft3  at  a  pnfnm  lor  the  Conaukmg  Eoffieeik 
Cmi  of  Cakfonai  thcoufh  AncncM  Motoritu  InawwKc 
Company  Sa  fauBdredmtnhart  of  tbt  American  Conidta« 
EnpneenCoiaKi(AC£C)proridad(nl97D)thec^ritdka- 
tkn  raqrired  for  DPIC  to  oOer  aatknwide  ooverne.  Ptapwn 
opanded  11 1975  to  hKftidt  architecture  finm.  whdi  now 
ooopnte  41  paroHM  of  bnakwaa. 

DPK:^  k)u-pnvtntion  pn«nra  kidudet  poicyholder  cdu- 
c«k»  throt#  aelMtady  laatk«  pnwrama.  far  wbfch  prenAan 
Kidkictiont  can  be  aanaf^  ptMcalhas  aid  tenters. 

Buaaiett  ■  imarMed  ky  a  networii  of  48  cickwve  repre* 
taotttnea.  IWy  viait  imipianu  to  ho^  mth  Ifen  4ipica> 
tkML  DPIC  hanAaa  dioN  kriiUy  ky  MitphaBe.  Mow^  b 
thran^  pttMoal  contad  fMma  DPIC  dikn  auperritor  or  n 
approved  defsnaa  ooiaaaL  CWma  oOoet  hxated  ki  Monterey, 
San  Franaaoo,  and  Newport  Bcadi,  Cdi.:  Oaoto.  New  %ffc 
Ckr  «d  Daotai;  Ga.  Onma  atrrice  b  oOeied  woridwkk  to 
thtartantthalcw^itworidwide^ 

Evmton  baOTMB  Coiapiny^Ckaefal  Aoatent  bwnioe 

Conpatyctf  AMOffai 

^irrt,  MnnliMi  t  r-fyjc 

Stand  Mantel  Plata,  Evaaatai.  ft  aoaol 

Doa#H  Boduaoric^  (312)  8fiMe21 
AtlaaattanponrfK  BotrnttvorranewkvACptAiea.  Ftf- 
laen  years  ki  the  bMkiett.  ArddtactuR  frna  aooo«t  lor 
iboirtM ka botkieta.  Qfferi a braad a^ 
'fmeraly  e^  to  thos<:  of  tu  Ivfer  oonpeutors "  Qams 
staff  ai  Evanston  contacu  nsuieds  vmhin  24  hours  of  a  daea 
May  either  Bcnd  a  company  attorney  or  aasvi  locri  coinseL 
Qima  aervioe  ofiand  woridwkle 

Fremont  Indemnity  Company 
Professional  Managers  Inc  (PMI) 
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•Me  eitention  a  «  one-yf  v  period  »t  an  mnuai  com  equ^  to  the 
avefife  pmrniin  over  the  last  thice  yean  ofcovenfe  " 

DPIC— nfet.  Sudi  oomige  ■  nonnaly  not  provided  except  m  the 
Mvot  o(  nHnment,  Ite  dafaandng  o(  a  firm  or  when  tuch  coverafe 

Stand.  Montan->'?fa  Hcwew.  o«  dtooopery  dwae  permu 
ttK  nsuRd  to  npcfft  araiMiaiioet  dunof  the  pok7  peno^ 
aramitanoet  later  develop  nto  a  dam.  they  irould  be  coveted  m 
tocorduos  with  pokey  icfiM." 

PMI/Fitmoat— vdesa  the  compaay  cinoeli  or  iNMicnewa 
thepoicy.  (In  Itet  catt.  it  ■  avadaMe  for  a}  ooe-year  period  Coet  to 
Im  detcfrened  at  tMM  o(canoelatioo  or  norcenewiL'' 

ntaipN|tB.Joaeo— *>t.    you  mean  retavdniuKd  Dependaon 
icaiom  and  orcumttancet.  Annua]  claims-made  form  [is]  restncted 
to  work  wfade  we  were  actively  on  nsJt.  must  be  contiiuaiy  renewed 
mti  mmnd  tmk  no  km^m  needed.* 


Wk€t  an  tk4  mimmum  and  maxmiim  limtts  cf  IvtinlUy  tmtUbU 
tknmgk  yottr  company^ 


Minimum  Muimum 

SdUniierer 

$100,000 

llSmAon* 

DPIC 

S25O,O00 

$  5  nuOion 

Shuid,  Morahan 

$100,000 

%  Smilfaon 

PMI 

S2SO.O00 

$  5  miBian 

nilnota  R.B.  iofica 

lioaooo 

$  Indfan 

INAPRO 

$ioaooo 

SlOmfton 

lioaoo^ 

$  2maiion-f 

PLU 

$100,000 

$  S  mdbon 

IMI 

nrotubtc' 

**  fuliKt  (A  rkm  lapMy  s*«M 

k  Irnn  alhrr  nirkftt' 

2  North  Rimde  Plua.  Qacaflo^  a  60606 

Bicnda  PM|pc  (3l2)  SS9-5170 
Not  currcntty  wntng  VE  pofiaet.  One  ai  the  newcomera  « 
the  ndustry,  m  buiaeaa  for  four  yean.  Dnvi  firms  lepre- 
•cfit  30  pemnt  of  totti  book  ofbusiMtc  Siity-flve  percent  ot 
ihoec  an  archrtodim  firms  When  a  dmn  ■  Bed.  PMU 
clam  ottoe  n  Qacafo  tends  a  wnttcn  response  to  the 
nstffed  withn  one  wodu  unlctt  snmedMtc  telephone  contact 
IS  deemed  appropriate  Local  ittomeys  or  v^isten  are  some* 
tmt  retaned  by  Clacafo  staff.  Clams  service  offered  workl- 
wide  PMI  docs  not  oOer  a  formal  low  coatralprofnm. 

Lfcyd%  o(  London 
lllinnia  R.B.  Jooto 

175  West  jKkaon  Blvd..  Chicago.  O.  60604 

M  Lada  Dcaa.  (3l2)  4354200 
Stopped  wiiia«A/Epobcies  Oct  15^  IMS  Wlrecvduate 
Novcntel  Ftfttcn  yon  n  the  market  4SG  architecture 
firm  ckents  represent  70  percent  ci  busaest.  Uoyd^  is  a  tar 
more  conacrvativis  firm  than  genenly  ttMNi^it-— nt  takes  on 
inusual  risks  ake  Betty  GraUe^  lefsX  but  not  excesrve 
nsks.  CtMm  form  maled  to  CfaKSfo  oOoe.  Lepl  counsel  n 
New  Vxt  Dty  aupervMes  and  aasipiB  bcal  counsel  necea- 
aary  B  the  Untid  Slatat  and  Cauada. 

CIGNA  and  PscA  Empkiyers 

INA  Underwriten  InMirancc  Cn.  (INAPRO) 

127  John  St.  New  Ibrl  N  Y  10272 

Louse  Kandel  (212)  556-5000 
Eleven  yean  underwntvig  escpenence  for  architects  and  engi- 
neers. Stopped  wnbng  A/E  pokaes  n  March  1965.  but 
started  ^mltipg  apn  at  the  end  o(  September  Rcnsurance 
lequaemeou  have  led  to  a  more  stringent  selection  criteria, 
now  wntes  appronmately  25  percent  ol  the  appbcations 


received.  About  50  percent  of  total  busme&s  ts  architecturiJ 

Clans  offices  m  New  YoA  City  md  Los  Angeles.  AB  dams 
must  be  reported  to  New  York  office,  which  may  handk 
dacctly,  asaqpi  to  regional  office  or  refer  to  aidependent 
•duster.  INAPRO  spponu  defeiae  ooumI  for  al  bt^atcd 
matters.  Method  o(  icaponK  de,.«ida  on  ndrndual  case 

Imperial  Casualty  A  bdemraty  Company 
ThooiaaF.  Sbeehan,  lac 

SOlNorthPtauDr.Schaumberg.  m  60195 

Thoims  F  Sheehan,  (312)  490-1400 
Fifteen  yean  «i  tfie  busmest.  More  than  M  percent  of  ita 
2,400  desian  fim  cbenu  are  archrtecture  finns.  representing 
40  to  45  percent  o(  total  busawss  AB  cUuns  are  handled  by 
local  counsel  assigned  by  the  Chtcsgo  office 

Rodtwood  baunnoe  Company 

PLU,  Inc. 

35  East  WKker  Dnve.  Suite  1934.  Chvago.  0.  60601 

Wttm  ItKiier.  (312)  372-1071 
h  tha  mrtot  Mne  1961  Formerly  wrote  through  Pkie  Ibp 
Inauraioa.  PVly  percent  of  1.500  destpi-firmcbents  are  archi- 
tactun  fimn.  Quns  are  filed  through  PLU.  Inc.  n  Chicago 
and  sent  to  a  dams  adpMtaig  organution.  Locd  counsel  ■ 
nftunad  when  neoeaiary 

Repubkc  Insurmo"  Group 

Inaurancc  Managamant  Inc.  (MI) 

3166  Des  Plmes  Ave  .  State  KXZ.  Des  Ptaaies.  U.  60018 

PatikialUka«on.  (312)296-5030 
Four  yean  n  the  busaiess  Fifty  percent  of  total  busaiess  ts 
architecture  firms.  Claana  reported  to  daims  department  «i 
Des  Plaaies.  which  promptly  acknowledges  receipt  of  claim  «i 
wntmg.  Local  attorneys  are  assigned  when  necessary 
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Liability 

Insurance 

Primer 

MY  Burton  W.  Thomas.  AIA 


Hm  PMirr  9tdiiNttt  mify  /*rv  *««r  ^r^umal  ItaMih 

tHsuraHft.  or  trtirthrr  thty  ntf*  U  «/ 

Thmq^  •//qpUbfr  a  wery  tmptwetui  sybjtrt.  most  crchtircts  ^trs 
bims  aboMi  ImMUy  mstirwtKe  dishlf  dom  to  six 
■  Hm  4on  the  wMnmc*  wr*' 

•  Hm  MMrik  tmemm  v  'Cfirnvd' 

a  IITbtff  iAmU /  Jm* Arm M msNyvncf  <«mrr> 
a  H'hMl  $kmU  H»iflktma  dam? 
napnmernpmmtfkn^fn^muhmk^lhfsi 

To  KRR  MAY  Ml  IIUMAN.  RUT  IT  B  CFMTAINIY  MfT  fAKT  <lf  T1IE 
nmdMl  (rfnost  Anwnnn  archnectt.  Indeed,  (he  Uct  ihit 
one  VI  thratteipt  profcunrttti  Red  sued  tKh  ytu  unket 
fM»l  ctf  ui  n  •wprWm  no  nwtter  how  mwiy  tvnet  v-e've  hetrd  it 
h  rnporae.  wc  itad  locaM  iDdicnam  iilMcet  It  other  pTKMi^ 
sooner  Ihm  ftMMM  oar  pottiioRt. 

Ttas  mentalKy  of  Messntss  leaves  nrnny  archrtecti  feefinR  ihst 
prafttMaasliBbi(yiRwrancea,itbest,aneocstsryeviL  But  (he 
my  aattat  oT  ■Ktalacua«,  wniaiM  «i  innovMna  and  dependem 
the  wofli  ol  nawik  awiM  iniilakcs  neither  shimeM  nor  n  silo- 


A  IsTRe  OMter  of  fawMAs  krauftht  apinsi  STYlMecU  nay  be 
IFoandhn,  but  the  ttp^y  rA  ihrwe  thst  arc  not  makes  prefes- 
snml  laMity  innaance  aaacaial  fm  mnst  wel  nm  ardMectur^l 
Inns.  AsnmnctcoMpamesImm'.  the  pnbriile  frei)uenry  o(  rm 
lakes  can  be  calculated  by  i«lMi«riycmpncalmethiidft--and  « 
chwirenfcmrBalwqrs  present  Thn  acnMnis  m  Ivpe  part  for 
hnw  pnrfmM  isbAiy  nawanre  worto.  irtir  «  ■  necessRfy^  «ri 
seL 


tltgani  wutrblc  fhnsh 


liMtion  W  Thtmm,  AIA,  pratlitts  ankttttturt  in  CntKnrd 
S*H  llumpskirr 

Uti  orUrk  \%  *>  ,*r<t  n,t  the  »<ork  n(  fhr  AJAi  ArtkHttH  I.Mt) 
'  mnmitfrr,  4  t  hich  Mr  Thnnm  is  a  mnuhrr 
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Pn  tct  typu  affect  pnmiums 


How  INSURANCE  WORKS 

Atamt  «i  of  thi  mmn  ol  ivdirtccts  Ml  iMfe  compmn  which 
Kir  « I  nfa  of  Mnr  tfllMMt  hMi  ff  Mii  rUks  «  «*r  u> 
mnawtlMrpratet.  ■■c—ithtyhmw— lyfcmof  intur 
iw».ihoyiilyo«oMtiidtnniBiin  i^ifiMM^  ir»iMtcc*~» 
ippfiiN  the  niii>     rapoil  on  pncinf. 

Hk  wAtr  tetecu  the  rate  fer  which  they  m  iwwwibh 
nrintotliMw  ^Inttrraiaf  xepubkty  Inoorcue. wcand 
W  piKtieM  «9  tte  rM.  ad  te  jooipuiriky  i«  •  aver  4Mm«- 
«K  of  Iht  :m  (pnnrian)  w  piyi 

litturinet  canpmM,  b  tin.  Iqr  port  oftfwrafc  they  mum 
onto  "RMMm."  Ramurcn  are  nmton  who  nture  the  nur*., 
They  iwalreovtr  the  t09Mdo(dar»-Hnro<nTKclm|p^  they 
choose  •  h^her  tevri  o(  mk  Thn  means  they  pay  the  bif  dolan 
tawM  n  naior  lak^ty  dams  but     out  aoihMV  for  te  MMlior, 


losarttx),  «hichis  the  ratio  of'^Mdloaict''  (dams  for  wtvch  tJ 
comiwny  pays)  10  lotjj  premuni  colrcted  The  second  is  ncurr 
foes  ratio.  «lNch  n  the  redo  of  pad  bsaes  pha  "dam  maenics 


I say  that  your  covcrafe  is  for  adolar.  with  a  S<enl  potcy 
<.-tfiKtiWe.  Vbu«sw»your»eC  h  effect  for  the  flrstwdiel  The 
irrjrer.  for  whom  the  atdcrwnter  works,  mifht  co«r  from  the 
mdcd  to  the  hatf-^olar  The  revisurer  coven  from  that  pomt  up  to 
IhepohcyimA.  The  mnsurert  nceivo  only  a  amal  portion  of  the 
pi*rmwt\  pad.  but  most  dama  end  ahoct  of  thar  mpomMlyi 

itaaly  ■!  poines  covedni  ardMted%  praiesaoiial  iaMty  an 
wntlefl  Ki  m.  amial  bans,  pravidmg  covcngt  far  12-monih  periods. 
Al    *h  \xlkm%  an  "dams  made."  Tha  meaa  the  poicy  mual  be 
m  fon.^  at  the  tme  a  daim  b  made  and.  uNeu  apeofealy  staled  in 
the  polcy.  also  in  force  contmuously  sme  the  tjme  the  aervket 
were  rendered  from  which  the  daan  an»e 

Under  a  dams-made  potcy.  it  »  wis4  to  report  even  s  sutpicioa  of 
a  dam  as  soon  as  you  dtacover  it  Most  nsurancc  compenws  wil 
accept  Uw  aa  the  tnncr  for  Iht  poky,  thus  providing  cowcnfe  lor 
that  dam  even  if  y«u  bter  letva  tta  prapam.  Ridher.  moei  do  aot 
adpust  your  premium  for  reportmg  s  Pttntmi  dam. 

When  comiie  is  renewed  from  yea  to  year  with  the  sane  fa)a» 
ance  company;  covcraKe  for  pnor  years  is  nonnaly  earned  (orwsrd. 
M?4t  poioes  alao  nchide  "^lor  acts"  comiit  as  an  opuond  pcvri- 
aon  01  ::.rfidard  poky  This  cowart  ckM  far  services  pei^ 
farmed  whSe  moured  iiy  a  Afferent  cardei^  as  knK  as  you  had  no 
iBiowfodr  of  the  posaMty  o(  the  dam  ariaiiist  the  lime  the  new 
poky  was  wntlen. 

Under  a  "dama-madc'  poky,  a  "nverafe  ceases  when  the  poky 
is  caiceied  or  not  nnewtd  (some »  .es  have  apecid  prnwawa  far 
non-fcnewaiX  Thi  makes  H  Mkdt  and  often  unwat  lo  change 
fnm  one  inavar  to  atothor .  Questiona  regardeti  responiMHy  far 
cwFCfaga  and  daims  invanaMy  arise  jn  this  situation,  leavng  the 
arduted  bk.wcen  the  pnwrertai  Vck  and  a  hard  place  ' 

How  PRICES  ARE  SET 

Premiums  indKate  how  iheJnsurers  nicfpret  the  level  of  the  rak. 
They  are  based  on  several  (acton.  Uw  most  ffn|>nrt:mi  n(  whicii  a 
the  insurer^  km  ratio  Lost  ratw  ts  deicrmmed  by  di\  idmi;  the 
mtopaied  tosses  by  the  svsdsble  monies  taken  m  as  prciruums 
Undcrwnten  consider  two  kinds  of  k>u  raiiot  The  firtt  it  paid 

&3     Sf  «NC  im     AKCMITCCTUJWL  T£CUN0UH>Y 


Oarnis  reserwt  an  moiws  plactd  in  an  escrow-type  account  i 
the  iMuraxe  company  when  s  dam  a  first  reported  It  is  an  es 
■ale  of  the  antiopeted  km  and  is  nqutred  b>  law  The  amount  o 
the  reserve  ts  adiusted  as  the  ntur:  of  the  dam  becomes  dcari. 
and  Iht  potental  IMty  a  fvdualad.  itMr>'e  nfteus  the  V) 
•rt  bwt  eetaau  of  tta  totda— nt  H  nay  py  a  hdaw^  and 
a^aaaaa  toreaoNa  a  daim. 

Insurance  oompanies  must  ha  radnuc  «i  estmtng  dams 
reserves.  An  audit  by  a -tatt  bannce  department  may  (krect  il 
to  add  to  the  reserve.  U  the  cash  isnt  there,  problems  could  con 
upwhKh«T  1  be  ddkultd  not  irpossible  to  overcome 

Loss  rf  M  be  seen  as  outside  the  aisured^  (your)  control 
But  other  .ora  which  ailed  pramiumt  have  more  to  do  with  tJi 
ndividual  firm 

■  Bilimg  ivltime  The  amount  of  )XMir  firm  s  billings  n  the  precc 
year  Rreaity  sffccts  the  amounl  of  your  prvmiums  for  he  nex' 

■  Pniect  tjiptk  The  type  of  wnrk  you  do  also  affects  th<  premiun 
you  undertake  studKS.  master  ptming  or  nienor  design,  youi 
prenaim  would  be  somewhat  teas,  because  these  areas  ofpn. 
an  considered  to  havt  leas  expoaun  to  KabAy  If  you  desi^  1^ 
pilals  or  lahoratodaa,  your  premnim  ma>  nsc 

■  Ciafnip*irfaM<M  Ifyou  work  Bastat(  KlHi:h  has  h*d  poot 
losa-expenence.  your  premium  wtt  be  higher  than  if  you  pfKii. 
ei  a  state  «iih  a  better  dams  record 

Insr"/ice  companies  con\'crt  these  fKiors— rrm  Me  project  |\ , 
and  tocatmn—into  w'hat  it  caOed  the  Mhng  ba*- firttmum  Then  i 
consider  certain  Kiivuiei  whid.  rre  not  pan  of  the  batic  policy 
These  are  rakd  cadusiona.  If  you  engage  n  actmiiet  which  req 
awerage  out  are  "eiduded'hy  tha  base  poky,  s  surcharge  is  ac< 
to  your  bdhng'base  prenuum  to  provide  that  coverage  The  total' 
the  bdhng-basc  mmnm  an'  the  addiuonal  cbirt>es  for  removal  p 
cxdusions  (or  addmg  ccrtam  lypea  of  cv  c.~«se,  J  you  prefer)  ae 
ales  the  *rtf/ mmiiMi  pnmtum. 
"hn  otikw/  focton  coma  into  play  at  this  pomi 

■  ^afbiwnaf  arftates.  The  scope  of  professional  sennoes  of  (K 
irm  affects  prammma  based  on  general  loss  experience  for  tho- 
endeavors.  If  you  are  an  A/E  firm,  fa  example,  your  premium 
wl  ba  ddferant  than  d  you  are  a  firm  that  suppbes  architectural 


■  /ndkfsdM/  mwd  An  inauted%  indnndual  k>st  experience  a  alsc 
Rwwed,  arkidmgtha  rarord  Ml  and  penrilinf  clams.  Und< 
writere crr_y both  lha .         anolwd  and  the  fte^je^  «> 

•  number  ofdauna.  Sanply  rape  ufig  daims  does  not  sffect  tfapi 
naum,  udesa  the  nwnber  becomes  excetsi\e  The  total  claims 
experience  a  reviewed  m  relation  to  the  tenure  m  a  particular  pi 
pam  and  the  total  pad-m  prenaum.  Rating  credai  are  applied  i< 
tfie  manual  premam  and  can  be  as  h«h  at  25  percent  over  a 
period  of  a  few  years.  The  Tposite  a  alto  irueo-ilie  worse  yo(< 
espenenrr  the  hisher  ihe  prenuurrL 

These  factors,  sppbed  lo  the  manual  premrum,  create  the  total  ba 
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prrmwm  lb  obUo  the  actual  premium  paid  by  ihe  mured  for  a 
liven  imk  of  bbirtjr  and  deduclMe  lor  ihe  pcrfxr).  a  final  multtpbrr  n 
applied  to  the  loUl  teae  premnim  The  result  ts  Ihc  ilonderd  prt 
mmm  The  mnltipber  used  wves  depcndmi  on  the  combination  of 
bnit  (the  amount  whKh  the  munince  compiny  v^ntt  piy  out  on  your 
behalf  n  a  fivcnjpcar)  and  deductible  selected.  For  a  pven  limit,  the 
factor  decreases  as  the  deductible  mcreasea.  For  a  gtven  deductible, 
the  factor  ncreaaea  as  the  hmrt  ts  laoed 

Sanpty  put,  iMa  praoets  is  ai  fbSows 
BILUNG-BASE  PREMIUM 
(project  Mfctp.  pnfect  types  and  office  locatxNi)  -f 
Addilional  charfes  for  removal  of  exclusions  - 
MANUAL  PREMIUM  * 

Ratm|  credits  (or  l)!)^  of  services  and  ciaons  cxpenence  - 
TOTAL  BASE  PREMIUM  x 
Multiplier  for  Irnit  of  babilily  and  deductible  ' 
STANDARD  PREMIUM 

(the  premuffl  your  finn  pays  for  the  selected  covenge) 

There  h  one  other  factor  that  affects  premiums— the  compin\  you 
choose  to  nsuic  yiursclf  Different  companies  have  different  pre 
mnjm  rates.  These  n  based  on  history  n  the  marketplace,  return 
on  L  .  *ment,  long  term  corporate  foals  and  scrvKes  provided 
When  you  purchase  w  poky.  )tM  are  buying  more  than  |usl  prDtec* 
tjon  How  your  insurer  handles  )tMir  daim  tnght  uhmaiel)  be  more 
■nportant  than  how  much  or  how  ktle  you  paid  for  your  poGcy  The 
depth  of  aeraces  they  provide  ranes  and  may  alter  premiumi 

In  addrtioi^  tiw  company^  rcbtionah^  and  reputation  with  its  retn« 
turers  iffecti  prerraumt.  >our  nsuter  a  ctsemiiUy  buymg  miurance 
for  you  from  rmsurers,  many  of  «-hom  are  n  Ewope.  How  ihey 
WW  performance  and  risk  ia  sigraficant 

Some  undenmtcn  and  carnen  use  pncrg  strategiei  and  termi* 
nologies  that  are  aomewhii  different  than  the  methodology  described 
here  Ho«Tvcr.  tiw  faeton  that  affect  polKy  are  oonantent  through 
outthaMuatnt 

How  MUCH  COVERAGE  IS  REQUIRED? 
Many  dwnts  tink  inarcblectk  coverage  should  reflect  the  fuU  val 
«e  ofthdrpraiacu.  Tlas  ■  rwciy  wnc  or  rcabstic  and  is  ak-ays  very 
CLpennve.  It  ia  more  reasonable  to  assume  that  coverage  should  be 
"appropriate"  for  the  type  of  pfKlKC  and  the  llrm^  gross  re^-enoei 
For  caanpla;  a  McM  center  to  more  ikely  to  htvt  a  dam  than  a 
ftaideiioc,  ml  a  W|e  Irm  can  obviously  afford  to  arry  higher  co\ 
tnget  than  a  annlfn.  These  cmiderauons  are  typical  of  the  fac> 
tors  that  detennint  appropnate  cererace^ 

AIA  compooeMt  ftport  that  the  visi  msuonty  of  firms  ha^  e  co\  er 
age  of  no  more  than  t2S0.(KX)  It  is  not  unreatonible  to  carr\ 
IIWKOOO  m  the  first  five  years  of  practice  if  your  firm  is  relatively 
amal  and  your  grom  bimgs  are  low 

h  is  a  lule  of  thumb  to  ha\-e  coverage  uhich  ii  not  less  Ih.m  \our 
roii  annutf  bilbngs.  but  nuny  miurance  profeiiionali  advite 
Iwjmg  ak  much  as  j-ou  can  afford  ** 

The  Uine  factori  th^t  affect  premium  alsoappl>  to  Ihe  imount  of 
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coverage  H  four  fvm  hat  frequent  cliwnt  or  you  h\e  m  an  xrei  with 
frequent  dara  tfmat  archriecU.  you  ihouid  mcrca^  yntr  cwtr 
ifc  LittaldiaMMrcgirdncMunnce  the  amoum  nT  covenfc 
■  abuwMwquertjeiiwiyyouctnantwer  Hmr  much  are  )f)u  wM- 
■I  to  opcnd  far  protection  ifHnst  the  poisiUiiy  n(  loit'  )av 
liNwid abobt lore  Ihitjmt  csnwitanti have covcrnr  Ifno(.and 
a  dm  ahodd  ante,  then  your  opomrc  mcreaict  because  the  party 
maknfl  Hit  dam  wfl  look  far  the  muttd  lirit 

Deductible  amounts 

Al  pofciti  hive  t  (teduclMe  amount  ycur  lell  maurance  The 
MuctMt  amount  you  tciect  depetxH  on  two  oppos«i|  buwiest 
biitjncta.  Fnta  the  desMt  to  have  the  tartest  amount  o(  the  rak 


posaed  to  the  insurer— a  tow  deducbWe  Second  is  ( «e  'ccopuii 
that  when  the  m^urer  carrKt  more  nsk.  )ou  pa>  more  Some  ir 
ance  pmcranu  aHnw  deduciAilei  of  ai  low  as  U.WO.  but  moat  1 
ctrr)  a  mmh  hg:her  amount 

Other  factors  to  consider  are  defenic  cost  opinm  and  speoa 
visions  for  deductUea.  With  some  policies  the  deilucitbie  appbt 
aB  claims,  both  boddy  avury  and  property  damajte  With  others 
deductible  does  not  apply  to  defense  costs  atcuried  for  dasns  ir 
mg  bodily  injury  or  death  without  property  danuce  (unless  chan 
by  an  endorsement  «-hKh  reduces  the  pcvnwm)  Svice  many  cl< 
viae  from  mpmes  dunni  oonstniction.  tha  can  be  an  mporunt 
aspect  o(  your  pnky 

Vour  pohcy  niay  also  have  a  provision  to  chmmste  the  deductjl 


Alternative  Insurance  Options 


The  re  art  many  ittsnns  for  an  insurer  to 
refuse  lo  provide  errors  and  omissions  in 
surancc  a  bad  d^ims  record,  a  bad-nsk 
practice  (such  as  nuclear  power  plant  de^ 
siffn).  a  potentialy  nsky.  but  unproven 
practice  (such  as  asbestos  abatement)  and 
even  the  (act  that  •  practice  is  vKorpnrat- 
cd  m  an  area  with  a  history  n(  frequent  hti- 
lalion.  The  obvious  question  that  anses 
when  one  cannot  Ret  rsurance  Where 
can  I  RO  from  here' 

There  art  three  optiww  to  convent mn.il 
errors  and  omissions  insurance  praciictni 
without  insurance  C'pmt  ban"),  self  m- 
suruict  snd  pmmti  wAh  coieafiues  to 
farm  a  mutuaty  msumf  association. 

For  small  rirms,  itomx  bare  is  often  the 
only  recourse  to  visunnit  with  an  estab- 
lished urner  because  of  the  mnney  and 
vipertise  needed  to  pursue  other  nptions. 

Each  aidnridual  should  compare  the  pto* 
tection  and  coat  o(  an  aiaurance  policy 
with  the  Mtefihood  o(daima  bewf  made 
One  amal'town  MmsMppi  archrtcct.  who 
requested  to  remnm  antnymnus.  lave  an 
enampls  of  how  dtlTicutl  such  a  companaon 
la.  Hm  one-man  office  designed  low  nsit, 
mostly  resMlenlal  pn^s.  he  practiced 
with  tfitoi  pntfcuMial  cira  and  cnnt  reeled 
with  conpttcnt  owiaultantt  whenever 
necctaary  Thmkmn  that  risk  o(a  larxe 
dam  was  smtl.  he  practiced  etsht  years 
without  errors  and  ondssmns  insurance 
before  a  spunoua  hmrsuit  opened  his  eyes. 
*lt  was  horribly  dntaslcfirf  sennjt  people 
faokinf  for  free  money."  said  the  archi- 


lectH  (ifTicc  nun.if:er.  who  is  now  acihely 
seekint  an  insurance  earner 

Self  insurance  diHen  from  emnc  bare 
becau^  it  requires  an  Ktuanal  study  aixl  a 
reserve  fund  spcciiically  meant  to  ttn^r 
pntcniial  cl,iinis  Ke|ulations  var)  frtm 
state  to  stale  but  feneraHy  require  a  cir- 
tam  percentaRenfbilknKS.  orananHRint 
equ:il  to  expected  tosMS,  be  sci  a^nlr 
Self  in«ur;inre  may  be  a  preferred  npiion 
for  \cry  Uriic  architectural  fmns.  whuh 
cm  more  easily  absorb  the  setup  .ind 
numtciunre  costs  than  a  small  or  nKdi 
urn  sired  practice 

llmsc  tnn  smal  to  adequately  srtf  tn 
sure  can  turn  to  cnAective  muraiicc  wn 
iurc«  such  IS  captive  insurance  >nd  mutu- 
al insurance 

li»  fiirm  -  captive  insurance  cnniMn>.  a 
pniup  ttf  pmfessionals  wHh  similar  prx 
tices  cnmhuie  ruianoal  resources  for  a  s<irt 
nf  itnaip  self  murance  Captive  insurance 
companies  are  state  iccubtcd,  whuh 
means  they  cannut  cover  mteratate  prx- 
tice.  are  restncted  in  pmfessKinals  rrt!i« 
trred  tn  the  state  and  often  do  mA  quakfy 
(or  the  mmrancc  requirement  in  fmcrn 
mml  pnicuremetit  Some  mierelate  prK 
tice  leflulatMm  c«i  he  cimimvenled  hy  m- 
cnrpnrailnf  a  capln«  insurance  o(fslM>rc 
Fnr  mstanre.  1  he  Association  of  WaH  and 
CedmK  Indutlnet'lNteraatKmal  has  formed 
tlcrrftird  Inwanct  and  Surety  Co  .  t.ld  , 
a  Riptne  insurer  out  of  Ham9tnn.  Iter 
muda.  which  has  a  Ihminion-deductihlv 
reinsurance  pnbcy  with  Uoyds  of  l^ondnn 


To  decrease  tlie  nsk  nf  drax^mc  rbinis 
c.if>4i\C  insurance  %cnturcs  ore  set  up  witl^ 
speciHc  membership  requ»ren>cnts  For 
eMmple.  a  Hurmudn  ba^ed  CApu\x  msur 
ance  cooperative  nndc  up  u(  ^'cnlcchnical 
cnpneer*  requires  *M  cicli  insured  firm 
be  Kine  m  the  Assocuiion  itf  Soil  .ind 
Tiiundalion  Enpncers  (ASFh )  peer  revie^^ 
priifH'am.  tend  an  attendee  tn  nnr  w  more 
ASI  L  mcelmc  per  jear  and  imorporate 
ASI  E  k)ss  proeniKHi  binlcKirs 

rr>miini;  a  mutual  insu'^.-inct  (.(mip.iny  is 
the  recourse  rrf  c<.rpi)r.ilKins  lh.it  mmt 

spruilucd  in^ur.iruc  and  ».in  pet  it 
nn  othc.  »'ay  A  muiu.il  insur.ime  com* 
p.in)  n  con\fniioiuil  in  e\cry  way  except 
lh.li  It  IS  owned  b)  tlie  insureds  and  there 
fore  requires  a  ireal  dc.il  of  capital  and 
cnmmKment  from  those  (onmnj;  ii  An 
example  is  Asbestos  Kcsearch  Omup  Inc 
(AKGIL  a  i!Toup  of  asbe«ios*abatement 
eontrtctore  based  m  Lnutsiana  who 
need  insurance  that  is  pcr-occurrence 
rather  than  cl»m*made  (so  itui  eKh 
pn^ect  wi  be  covered  aidiMduall).  instead 
of  havmc  prutcctnn  aicainii  dams  only  as 
bms  as  the  insurance  pohcy  is  ui  effect) 
AKGI  numbers  ahui  K-anI  to  qualify  (or 
Itnvemment  prnji-cts  With  m-era  >'e3r  of 
study  behind  them.  AKdf  )us  com  Hided 
ihai  only  by  bu>inp  an  msuram  e  ctimpany 
wilt  ihvy  mcei  their  cniena  tlut  the  lack 
of  xtuana)  dnU  m  asbeM'is  abateme*^ 
»tifk  and  tlw  diTKullv  m  u-cunnji  a  rein- 
surance P<^()cy  has  th^-arted  their  efforts 
to  far  ^UEG 
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Elecirolyies  madi  Uii$  (brnttttfitl)  patitm 


Chimneys  must  be  keyed  m  sooner  or  later 


(or  defenie  com  on  properly  damife  dtvns  *  hen  no  »>demivty  "» 
payment  h  nwdc  b>  jro*.  of  ywr  miurer  There  ii  usuAUy  m  opiton  j 
aWfim-^ilbf  ctrfcfiv"  «-f»th  for  xnaddiimnnl  premium,  etHTV-  j 
mie«thedeductiMee\enifmndefraMtypii}'ment  IS  msde  Aho.  | 
<«peiid>H  on  Ihe  poftcv  lenm.  Ihe  4educia>le  may  or  may  not  apply  i 
loihe  co*t  of  anTStiiplinf  cbm. 

Recent  hnlory  hat  prtwm  that  the  costs  for  tome  of  Iheic  optMns 
fluctwtt  frtm  cnmpany  to  company  and  rvtm  wtihin  the  ume  com>  I 
pny  M I  pafonnance  record  ii  developed      should  be  aware  of 
•I  Ihe  MuctWe  ofHtem  offettd  and  study  your  frm^  mk  and  cash 
Rqavemenii  ihmild  a  dam  be  fettled  aX^msl  you 

When  choovmK  a  deductible  it  ii  important  to  remember  (hat  tr 
imunnce  policy  is  intended  to  protect  aj^m^i  icrKKis  nnanctal 
losses-  One  major  daim  could  pji  a  firm  wthout  »de()ujle  protection 
or  resources  out  nf  bu^ness  I  (o«'e\  er.  an  m»urance  policy  is  not  | 
desifned  lo  crnvr  e>ery  mmor  claim  vrheh  ames 

In  general,  a  Grms  deductible  should  be  directly  related  to  its  vol* 
time  of  vfortcand  a  review  of  its  finances,  especially  rash  flo«  A  i 
deduclMe  thai  is  too  low  threatens  a  firms  lo^s  record  It  burdens  i 
Ihe  insurance  company  with  Ihe  cost  of  minor  claims  and  adjust- 
ments which  a  ftmi  feels  should  be  volunteered  on  a  ipien  prnjeel.  ' 
This  would  result  tn  a  less  favorable  experience  record  which  trould  ' 
II  lum  be  rellecied  n  a  higher  premiuffl  > 

Rut  a  deduct>>te  Ihal  is  loo  hieh  also  poses  problems  Ths  couM 
Italy  slram  a  firms  finances  m  (he  event  of  multiple  cbvns.  smcc  the 
deductible  appSe«  lo  each  clawn  made  durwK  the  policy  pcnod 

The  underwnler  rf  server  the  nRht  to  assign  a  de<(uctible  bated  ' 
on  firm  sue,  cbim  e^P^rKnce  and  other  factors  Hovtever  the  firm's 
own  request  is  usuilly  .iccnmmodatec^  as  much  as  possible 

Choosing  a  cakrihr 

Cnbcal  lo  any  evaluation  of  msuranc?  carneri  must  be  an  an;ilysts  of 
what  their  response  wiR  be  m  ihe  evTnt  of  a  e  im  Claims  handhnf 
abAty  and  procedures  iire  every  bit  as  important  as  pnre  A  low  pre> 
RMum  may  be  rne.imngles<  if  jour  earner  does  not  respond  promptly, 
elfidtntly  and  econmracsSy  lo  protect  your  mierests 

Claim*  handlinit 

Factors  whKh  should  be  considered  when  judKinR  claims  handlmi  ! 
capabAtties  are 

a  Jtow  promptly  and  m«hat  way  does  the  carr<er  respond  when  a  ' 

claim  IS  reported' 
«  Do  those  who  wdl  handle  Ihe  dMm  have  dtred  experience  m  vchi* 

lect^  prafesSKWvtl  Kabilit)  > 
«  lloea  Ihe  earner  hate  Wtcal  claims  offices  or  are  claims  admmis- 

lered  from  a  central  office* 
«  How  are  defence  l-"**  yers  selected  and  wlwt  are  their  quali.icalions 

n  archrtectural  kibility  cases* 
«  Is  (here  •  procr.im  for  eAjcalwR  cL  ims  personnel  and  defense  law- 

ycra  about  architects  and  the  con^lruciion  industry' 
«  Hoeslhetnturedluve  .my  rcf  nurse  in  the  insurance  under^Tiiinl 

nunfljier  for  assiMance  if  there  is  a  pri>blcni  with  tlie  handhfljj  of 

the  claim' 

Ask  your  liroker  .ill  nl  \       {jueslmns  and  if.  as  is  ohen  the  case. 
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Pnce  IS  only  part  of  the  equation 


When  Claim  Time  Comes 

WliitrfinN|wd»Vthc(ti«adi«n<fami  you>  Iitsprate- 
Ny  •  fpod  Mm,  bcim  doni  vqrtlimi.  to  consider  rainf  )^ 


■  Noti(rio«r  anw;  throufh  the  wderwrner.  in  «-ntnt.  If 
Iht  charaMKLn  ndcaU  dMt  iHMdat*  ooNmd  ii 
mtdii  of  lomndcfwrilfr. 

■  Coepmt  Mir  with  your  murer  RHM  lo  do  to  my 
rttidl  h  tht  cwcdibon  o(  yovr  pokey 

■  If  the  dMm  mthtt  ■  tnombc  Mtniioiv  tuch  is  i  cofapie 
w  bodly  imory.  md  tf  you  wc  Mt,  like  phmofriphr  Your 
photot,  tJktn  pnmptiy  i/ier  the  viadem.  ire  of  more  vibe 
thin  pnfetMMi  pholot  taken  Ittcr. 

■  Once  Uw  cWm  hn  been  mtdc.  donotilicndoriRrec  to 
mend  my  conferences  i«l  itp  ipcolicifiy  for  the  purpose  of 
AscuiwiK  this  claim  without  first  consulung  «-iUt  your 
dMiN  icpmcntMiw 

■  Do  fwt  S4pi  or  Mcept  my  rrietses  from  any  parlies  without 
approvil  from  the  daims  represeniitive 

■  Conint  to  wntiw.  when  directed  by  counsel  or  the  msur* 
mca  eempaty.  the  arcvmslinces  of  the  clam  «hich  ire 
known  to  alkivolvcd.  Do  this  n  soon  n  possible  iflerthe 


i  Assemble.  In  chronolo|Kil  order,  al  periineni  uTeements 
for  services,  tl  correspondence,  memorandi,  tic  .  wiihoul 
comments  or  irgumenl 

i  DO  NOT  ADMIT  (or  even  vnpiy)  LIABlLITY-do  not 
attempt  to  place  blame 


the  local  broker  does  not  know  llie  answer,  wnle  dircrily  lo  the  ear- 
ner lUk  (0  your  peers  abnui  lhe.r  expenences  Kemember.  you  art 
purchasari  a  product  and  are  enutJed  to  know. 

Defense  proc«tfurrs 

When  dams  inse.  you  shndd  expect  your  earner  In  pnmde  imme- 
daie  support  and  precise  duvclwn  n  in  what  ynu  should  and  shouM 
not  do  They  should  pmvide  a  dear,  understandable  expbnatnn  of 
the  leiral  ramiricatKWS  and  fifMncial  consequences  ynu  bee  and  itft> 
der  opmnns  reprdtnf  whether  to  defend  or  settle  ihe  dam. 

Al  poictes  mdude  defense  nf  your  dam  Whn  does  ihn  and  h 
what  manner  ■  the  true  measure  of  your  msuranee  carrier 

Some  companies  havf  apeculy  tramcd  daims  rrpfncnlalives. 
Others  deicfite  defense  to  hxw  ailomeys  Stil  ollwrs  send  ihev 
owm  lechmcal  consuitsnts  to  nvst  Vou  may  prefer  mmiedule  leRal 
help  by  experts,  at  spue  of-Ihe  cnsis  that  becm  lo  wrnie  You  mifht 
iho  prefer  the  local  paralefpri  help  provided  by  rbitm  rrpre^efila 
bvcs  The  value  of  Ihe  laiier  n  often  detemwird  by  ttic  tcneih  of 
lane  the  romp;«ny  has  been  at  the  market  and  their  rcc(ird  €f  peifor* 
mance  m  defense 
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Dependmn  on  yvK  earner.  >«iur  policy  mav  pemm  ihe  aisucvK 
company  lo  ville  a  cbum  without  your  consent  Most  poGoea 
requvT  ihe  visureds  consent  before  a  dam  may  be  sealed,  but  i 
yours  does  ntit.  then  )-au  hi\T  lost  some  pmiedion  and  pvcn  Oie 
authority  lo  affect  your  Gnanqal  future  to  others. 

The  Woker 

\bur  bnAer  sa  another  wiiportant  factor  «i  Ihe  e<)ualK>n  of  muram 
Be  sure  thai  he  has  experience  wKh  srchitects.  The  "fnendy  nei( 
boflMod' Msurancc  aftnt  mar  not  be  the  right  pcraon  to  adviaa  yi 
M  libSly  mailers. 

Pnfessamal  fiabity  maurance  for  arrhKects  ts  speaahaed  The* 
are  reblK'eli  few  rompanes  ofTennit  it  Some  who  hat^e  offered  it 
Ihe  past  ire  nn  kmser  n  bu  ness  and  stme  offer  subslantaBy  Iom 
premiums  wi  an  effort  lo  sel  more  pobcies  Th.il  »  one  reason  «h 
some  of  Ihem  are  no  lanner  n  business— Ihrt  cannot  alford  Ihe  k) 
haul  which  Kabiriv  msurmre  covvniee  nr<ru»nrs  An  maurance  com 
panyV  and  ilte  undrrwrNers.  experience  ind  tenure  «i  Ihe  buime 
IS  aidicalinn  of  capabihiy  and  commrtmeni  lo  a  dilftcult  area  of  s 
vre  Thn  n  not  lo  say  that  a  repulahle  conip.iny  has  lo  be  **oW"  v 
Ihis  area  of  mvcracr  but  if  the  earner  or  unrierv  nier  ii  relaUvcl> 
new  research  and  quesnonuif  are  altfie  more  important 

Reliabttlty 

Devdopmt  rrlnblc  data  on  dums  and  loss  e>pcnenee  lakes  lime 
Even  with  statutes  of  hnuialion  davns  can  be  brog^hl  t  e;irs  after 
project  IS  complHedL  and  then  take  tvars  more  before  ihe)  are 
resofvcd  llus  Iniv  "laiT  makes  >>  difficult  for  ihe  number  crunche 
of  Ihe  nsuranrc  Hnrld»lhe  actuaries  ~lo  proirct  t>«ccisary  ralei 

Actuaries  ntuo  predict  Ihe  fulure-^st>na<m|;  Ihe  amoum  of  pa) 
out  Ihe  enmp-iny  «il  hare  lo  nuke  on  claims  fnr  which  Ihe  premiu; 
hu  alread)  het-n  paid,  somelancs  yvar^  «i  advance  1he  accuracy 
their  esiimaifs  wtm*!  be  known  for  years,  but  ii  has  a  jpcai  effect  • 
an  muranre  cttmtvin)  n  profii.->hihty 

With  many  )rnr^  expcncnre  at  (his  field  an  actuary  s  rmjectmn* 
become  mtae  rrbable  Few  companies  ha\c  been  w  illmi  lo  slay  tht 
course  lonx  ennuKh  to  develop  loid  data  Se\eral  ha^  e  recoinued 
tfie  nle*inakinK  problem  and  have  stopped  «nlmc  architects  habili 
knurance  aftoMdhrr.  partcutarty  after  wninit  ptdicies  with  unrr> 
alsticaly  km  premums  In  order  lo  be  compctttit  e 

Expenenre  and  kmirevtly  are  anpnrtant  for  another  reason— the 
earner  must  be  VI  busMiess  wlien  a  cbum  ariaes  Losses  m  our  pro- 
(esaKn  can  be  refiTred  to  aa  "cataslmphic"  at  ihev  charader  and 
inancW  amnuni  If  a  ^mpany  has  hmilcd  assets  a  few  brne  cLivr 
can  acvertty  affrc  ancol  condition.  Kt-en  «ilh  rrmsurers  laVi 
a  anpufieani  pivtim  'ne  nsk.  the  primary  earner  must  have  aufft 
aent  sireni«th  lu  covtf  its  exposure 

tt*menibcr  if  Ihe  aisuranee  cnmpany  decides  to  ship  w-nimg 
architecrs  kabdMy  wiwrance.  al  co«Yra|ce  fnr  future  claims,  ansaig 
ool  of  past  work  under  Ihs  type  of  policy  slop% 

The  one  extrpiion  lo  litis  stluatmn  n  a  proi  ision  for '  eiiended 
dKCO^ery."  whuh  bmds  Ihe  tns<irance  eompan)  to  provide  coveraci- 
lor  claims  nT*ift(  d  n'k-r  Ihe  p(4»ry  ends,  as  loot;  .is  >rHi  report  ihc 
possibfity  of  f  cLum  pnor  (o  terTnin.iiion  For  lliose  archtlecls  who 
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•l(eleilM9«aii9it,  thai  snot  mcaijrthinfio do  Noonewimt 
'I  tvgrry  atout  rcporlmi^M  chMm  beause  the  compwiy  iKm 
tat  fMr  poicir  iM4^  not  My  jn  the  bosmm. 
Mmricilll  dM  *atCBriid^Moi  cry"  prawioo  s  rare  Thn 
•haa  dw  kaicvfcy  of  the  earner  al  the  more  ■nportant 

-hnialm  the  btat 

\RiRa(  itiiiMeaaytocTihtatethefinaanalitrengihorapotentMl 
ante  The  aaaitai  and  perhapt  beat  (no  pan  a«cndetf)  method  ii  to 
]di  IMP  bfobir  to  check  the  Inaonnce  oompanjr^  "Beat"  latai^ 
ha  nlk«ii  provided  by  A.  M.  Beit  Company  of  Hew  Jersey 
hoa^  not  flcarcd  apecificaly  for  the  nsuranct  aidiistfy.  Beat  pio- 
idet  finanoai  tunvnarSci  lor  al  nn^oc  anarance  companei 

Ybu  may  ado  write  to  yuwr  state  n^vance  commtwon.  w-hich  has 
ifonwatfcin  en  thoae  compawei  that  operate  on  an  "admKled  bam" 
I  yoar  ilatc.  Companet  operatvip  on  an  "adnntled  baih*  have  been 
kXCptad  by  the  Mate  conantiions  and  arein  lum  reqmn^  to  fur- 
rth  Wormatton  about  thcv  prodirts  and  fmanciai  ttab^ri) 

Fnaty,  it  ■  important,  though  not  emnttai.  that  your  earner  have 
quaS(y<ontnlAMi-i/revcnlJon  profram  Such  profrranu  can  offer 
rry  vituable  jp  dehnn  for  avoMknx  ctaimt  when  ri  nwiiert  most— 
I  practice.  They  aho  aMfaate  the  comrnnrnent  the  earner  Kis  nude 
'  ardatectli  bUriy  iisurance.  These  prDframs  cost  (he  con^Any 
•oney  but  uHanately  help  the  earner  rrthice  rts  losses— a  uvmRs 
tiaad  on  to  prsctttnncn  n  the  form  of  sfj^*'  :ed  rates  □ 


StalttHl/aihtn  ts  never  pnUy 


In  iTOH^entn  mhck  tttmthe  tnstntu  «( teltnit  gnkittdi  Prefet' 
'HOi  Itobihly  insuwMe  duingt  pftett.  ai  do  the  polity  ef  trmrrs 
•7  ^raairff  7^  ktl0  At  A  mimbtn  nmetn  informed  tkt  Ankttttt% 
^Mxtj  Committn  penoiuoUy  luntys  alt  ntaior  earners 
Ar  a  mmkrefyean,  IheAlA  Aoi  tommtKJtd  If"  mmranet  prv- 
ftmtfCNAmaiimimlertdtyytdorOiSdfmnerrrSCo.liie . 
id  If  etnbnim  Io4o$o.  CM  Aas  tkt  only  prpgmm  h  mxtl  oil  rnfr* 
tfor  commtnMion  One  of  thtu  tt  MthMUy  fa  mcmhmhip  tn  att 
I  sttta.  In  Am  s(a/a  mhtrt  §lktr  mnoit  u  trmuMe  then  may 
aAff  eamm  thti  mert  the  rmmmiit  tomm^^dahon  enterw 
Tie mmmrndthm  ukthm  crUen*.  met'  rrcentfy  modiMl  m 
'7S,  mchidr  At ftBt^ng  fSfMivninib 
th^  0ti  mmrnef  nmptiry  k  ahU  I$prm4e  eovtrate  and  leeat 
,{tmmmeimpplun  m  thi  toHiUry. 
tktt  0tt  nomrm  be  tft^tsMtloryJfinanetat  urtitgth. 
thtt0iitmamett»mptnyp*$sm0nhighati  mhU  fintmmt  r^- 
ing,  m  npmki  hAhf  Best: 

tktt  0ti  inturtiKt  caw^piiij  mtatii  aa  thaHgrs  m  tht  kntu  or  rate  9f 
foUif  tmiimAprm cmmHthm  mUh  Ihe  AtA. 
thai  thaAIA  hm  At      la  mrnne  the  looks  of  the  tnsuranee 
etm^H}  and  the  94mn^ralor  at  Ihete  ptriam  h  this  pmentin. 
thai  M«  paftQi  kt  to  alt  mmhen  posuuiiig  satisfactory 

xptryenee-  ar  peffamatict-mards 

rf  tail  iMfMy  tm  tamdttcted  tn  SPnnt  i093  end  a  »ctr  simry  ts 
derway  m  tf  thu  tpr^ting  The  mults  tnll  tiffeur  w  n  (iturr  t^uT 
AlCHITICTUHAl.  TrC»|volOOY  Intcnm  guTSIiniiS  innv  I'  odttrrSVd 
Ruhard  Rush  (202)  626  7SS9  R 
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Liabtltly  msurance  has  its  own  langnaKC 


Glossary  of  Insurance  Terms 


Ad    Cod<~Aii  evtnl  rrsuhmj;  rroni 
the  farctt  o(  Mm.  wNhout  human  mter* 
vcflttod  nd  Ihtt  oouM  no4  K  w  bec/i  pre- 
vented  by  if  noiwblt  cire. 
ActiMry^-One  who  wortu  with  Ihc 
I  o(  msurance  n 
I  KMms  and  related 


A^HMter— One  who  lettles  murance 
,  who  may  or  niajr  not  be  s  refubr 
^  of  the  msurcr 
Admitted  Cimer— An  nujrance 
oompmr  authorued  and  ktnecd  to  do 
binmts  in  a  jpven  ttstr 

AKenI— A  repretenfMive  of  an  tnsur 
anct  company  or  conipanet.  The  author* 
Ay  tinder  whidi  the  attem  operates  ts 
de  It  fated  thnm^  an  agency  contract 
The  agent  operatct  on  behalf  of  an  msvr. 
ance  company  or  coiiipaiiwa  wMh  auihunty 
to  aobdt.  nciobate  and  effect  contractt  of 


Aintrtiute  Umit->Thr  totai  amount 
payaMe  under  a  policy  reprdlett  of  the 
number  of  cbims 

Arbitration— KtirmaJ.  contrxtuaUy 
areedMipgn  procets  nf  rctolvinj(  a  matter 
of  dtipute  by  preienlaiK  the  nutter  to 
ipeafied  npartai  penona  lor  a  bmdmg 


Af  lumption  of  Kisk— An  areemcnt. 
cxprcueo  or  mphcd.  whe**  ■  party 
becofflcs  mponi^  for  the  mfc  involved 
m  (utfMni  an  sgreemem  or  contract 
Claenanu  who  hove  atsuned  mk  caMwi 
colect  damrfcf  if  it  can  be  reaaonably 
assumed  that  Utey  were  awmre  that  •  has- 
ard  cxvted.  yet  proceeded  with  actnn. 

Binder— A  temporary  waarance  aiirce* 
ment  pendK>n  itsuance  of  the  polKy  con* 
tract  The  terms  of  the  bndcr  are  mplied 
to  bt  Uk  same  as  the  poicTio  be  issued. 

Broker— RepvrseMattve  for  the 
Msured  m  the  sobotalion.  nexotntion  or 
procurement  of  contracts  of  msurance. 
May  also  render  services  mcidcntai  to 
those  functiont  Ijy  biw,  the  bnAer  may 
tiso  be  an  afent  of  the  mature.  Un  fnjr 
poses  such  as  delivery  of  the  polx>  or  cot 
icctJon  of  premninis 


CUiiiit4Udc  Polky-A  poicy  that 
cineri  only  those  davnt  that  occur  ind 
aie  reported  dunng  the  poky  pcrxxJ 
which  indudca  the  cMkv  tmie  since  the 
oripnrf  dams-intde  poicy  was  pbced 
witk  the  iMwaoe  compmy.  as  kng  m  the 


Dcductfbl*-^  pramnn  requrmff  the 
msiired  to  poy  a  spKified  part  of  the  kns 

Due  Core— The  degree  of  care  that  an 
itrdtfunly  careful  and  prudent  person  with 
the  Mine  skilft  and  kno«HedKe  wnM  exer> 
nse  under  simdar  cvcumstances  and  m 
the  sMne  community 

Excess  InsuniKC^ProMdcs  a  hijsTtvr 
iiftMt  of  coversfe  than  that  prottdi'd  b)  the 
pnnury  msurance,  and  goes  mio  effect 
wlicn  the  km  eicccds  the  knrt  of  the  pn- 
nury  mswmce 

Rxcess  k  Sur^lut  Lines  Carrier- 
An  msuranct  company  ihat  deals  n  nsks 
or  piirtions  of       for  w-htch  there  is  no 
market  avaftable  throuith  an  adniitled  car* 
ner  m  a  particular  junsdktion  Tti«  t)-pe 
tA  insurer  is  nonadmrtted  wth  coversRe 
bcinx  pliced  on  an  unregulated  ba«is  m 
accurdmce  with  the  surplus  or  excess 
hnrs  provisions  of  state  law 

Exclusion— Coverage  that  is  specif 
caly  elimmaled  from  an  ms'jrance  potic) 

Frivolous  Suit— A  suit  that  is  clearly 
witlMMit  basa  m  bet 

llatard— A  condition  creMing  or 
mcrea^mit  the  probabAt  y  of  a  k>ss 

IIold*llannlcss  Agreement— A  con- 
trKt  where  one  penon  assumes  the  legal 
Habifiiy  of  another 

Indemnity— Payment  by  an  m«urer  to 
a  cliitiunit  that  covers  the  entire  l»^s 

I  nsurcd— Under  a  iabibly  insurance 
piilicy.  the  party  to  whom  or  on  whose 
bclvilf  beneIHa  are  payat)le 

l^pse— To  aflow  a  policy  to  run  out 
wMhinil  renewmg. 

I.inbiltty— A  debt  or  rcsponsibiliiy: 
an  niriijtation  resuJling  from  a  contract 
or  itwt 

I  n*B  rrei)uency— IIk  nunibt-r  of 
ctiMiK  nnde  agamsl  a  pobcy  dunng  a  pre 
mnini  pvnod 


Loss  Ratio— Net  kisses  divided  b 
prrmums  i 

Material  Representation>>A  sL 
ment,  such  as  on  an  appbcatnn  for  m- 
ance.  that  affects  the  underK-nter^ 
decision  mssumf  a  poScy  A  materui 
resentatm  Ihtt »  proved  false  may  n< 
pobcy  coverage. 

Misfeasance— The  faflure  to  perft 
a  professional  dut) 

NegltKence— r«  Sre  to  exceroie 
care  when  there  is  a  ^R^  duty  to  use 
care  a  brexh  of  that  duty  and  an  mju 
diniaKv 

Nonadmitted  Carrier— An  msur 
company  not  bcensed  to  do  business  i 
jumdiclion  m  question 

Occurance— An  accident  or  expos 
lo  mjurious  conditions  dunnx  the  poUc 
period  that  results  m  bodti)  tn/ur>  or  ( 
erty  damage  that  the  msured  neither 
expects  nor  mtends 

Pcrmissable  Loss  Ratio— The  h 
est  percenlSf e  of  prenuum  uKome  an 
msurance  compan)  can  pa>  for  claims 
without  kismf  profit 

Policy  Rescrv  c— Futids  an  msuri 
company  allocates  speci(icaB\  for  mer 
Its  pobcy  obligations  Tocether  with  fu 
premiums  and  mterest  earrunfts,  poUc) 
reserves  enab«e  a  compan)  to  pay  aO 
future  return  prenuums  and  kisses 

Producer— A  nurketuig  person  mI 
may  be  an  independent  ageni  an  exc]> 
agent,  a  saJes  person,  a  direct  wnter  o 
6eld  representalnY. 

KemSurcr— A  party  to  whom  a  pr( 
swnal  lubtbty  msurance  company  passi 
an  or  part  of  the  kabibt)  for  mk.  For 
example,  in  insurance  company  that  p< 
vides  $2  million  coverage  m.i)  pass  to 
remsurer  aB  '"Jk.  above  SI  miflioa 

Relc-isc— A  doainicnt  by  *h»ch  \i\ 
cbvnant  abandons  the  clomi  either 
because  of  satisfactor)  pa)  ment  or  ret 
niiiun  that  the  claim  is  invalid 

Tort— A  violation  of  nght  not  anstfi. 
from  a  conirxt 

Undcrw  riter— E^aluator  of  r^sks 
determines  rates  and  cover>^es  for  il. 
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Mr.  Florio.  Thank  you  very  much.  Mr.  Reed. 


STATEMENT  OF  WILLIAM  REED 


Mr.  Reed.  Mr.  Chairman  and  members  of  the  subcommittee,  my 
name  is  William  Reed.  I  am  the  vice  president  and  treasurer  of 
Williams  Collie  in  Williamstown,  MA.  I  am  here  today  on  behalf 
of  the  National  Association  of  College  and  University  Business  Offi- 
cers, NACUBO,  and  the  other  higher  education  associations  listed 
on  the  cover  of  my  testimony,  together  representing  virtually  every 
college  and  university  in  the  Nation. 

In  addition  to  the  associations  listed  on  the  cover  of  my  written 
statement,  the  following  associations  join  NACUBO  in  this  testimo- 
ny; the  National  Association  of  Independent  Colleges  and  Universi- 
ties and  the  American  Council  on  Education. 

It  is  my  pleasure  to  be  here  today  to  discuss  the  concerns  of  the 
higher  education  community  about  the  current  insurance  crisis 
and  to  offer  our  support  and  help  as  this  committee  develops  a  Fed- 
eral response  to  the  crisis. 

With  the  chairman's  permission,  I  would  like  not  to  read  my 
report  into  the  record,  but  to  comment  on  the  main  points  of  it. 

Ir  your  letter  of  invitation  to  this  hearing,  you  mentioned  two 
msin  problems  facing  collies  and  universities.  That  is  whether 
colleges  can  afford  traditional  insurance  coverage  and  more  impor- 
tantly, whether  they  can  even  obtain  it.  I  would  like  to  also  discuss 
briefly  what  colleges  and  universities  are  doing  today  to  meet  this 
crisis  and  what  we  think  would  help  the  colleges  and  universities 
through  legislation. 

First,  the  cost  of  insurance.  The  educational  sector,  as  you  know, 
is  a  very  large  user  of  insurance.  By  the  nature  of  our  business,  we 
are  very  complex  and  broad  based  institution^  We  need  virtually 
every  type  of  insurance  available,  not  only  your  traditional  liability 
and  casualty  and  property  insurance,  but  also  medical,  malprac- 
tice, day  care  insurance,  hazardous  waste  insurance,  and  so  forth. 

I  can  tell  you  that  the  increased  cost  of  insurance  has  had  a  dra- 
matic impact  on  colleges  and  universities.  Williams  College  has 
had  our  insurance  canceled  not  because  of  loss  experience  but 
rather  because  our  national  carrier  decided  not  to  insure  colleges 
and  universities. 

Using  a  national  broker,  we  canvassed  the  market,  including 
London,  but  could  not  find  an  underwriter  to  write  insurance  for 
our  primary  coverage.  Finally,  at  the  11th  hour,  we  were  success- 
ful. However,  our  cost  went  from  $85,000  to  slightly  over  $300,000 
for  reduced  coverage. 

The  College  of  Wooster  in  Ohio  had  the  same  experience.  Their 
cost  went  from  $88,000  to  $250,000.  University  of  Southern  Califor- 
nia had  a  $100  million  earthquake  policy  with  a  $10  million  deduct- 
ible. The  cost  of  their  insurance  was  $12,500.  When  it  came  to  re- 
newal time,  the  cost  of  that  same  insurance  was  $400,000.  Needless 
to  say,  use  has  dropped  that  coverage. 

These  sudden  increases  in  cost  play  havoc  with  college  adminis- 
trators throughout  the  country.  Every  business  officer  I  know  has 
experienced  a  dramatic  increase  in  the  cost  of  their  insurance. 
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What  it  means  is  the  opportunity  costs  we  must  face  is  either  we 
raise  tuition  or  we  eliminate  educational  programs. 

Wealthier  schools,  well  endowed  schools,  can  absorb  the  costs 
much  easier  than  the  smaller  independent  colleges.  Many  schools 
throughout  the  country  have  small  endowments.  If  they  cannot  get 
insurance,  they  are  faced  with  two  prospects,  either  to  face  the  risk 
of  going  uninsured  and  the  potential  for  going  out  of  business  if 
they  would  be  so  unfortunate  as  to  have  a  liability  suit  they  could 
not  cover,  or  to  dramatically  increase  the  cost  of  their  program  to 
in  essence  self  insure. 

The  university  officers  that  I  know  equate  the  current  insurance 
crisis  to  the  oil  crisis  of  several  years  ago.  It  is  having  the  same 
type  of  impact  on  how  business  is  done  and  on  budget  consider- 
ations. 

Addressing  the  availability  of  insurance  for  colleges  and  universi- 
ties, the  situation  gets  worse.  Even  the  most  prestigious  universi- 
ties are  facing  problems.  Princeton  University  had  its  trustees  and 
fidelity  bond  policies  canceled  in  1985.  Hood  College  also  had  its  di- 
rectors' and  officers'  liability  coverage  canceled. 

The  coverages  that  are  most  difficult  for  colleges  to  obtain  at  the 
moment  are  trustees'  and  officers'  liability,  sports  participation, 
liquor  law  liability,  and  automobile  liability. 

Let  me  mention  a  significant  impact  of  the  trustees'  and  officers' 
liability  problems  on  colleges.  As  you  know,  all  colleges  in  our 
country  have  boards  of  trustees  who  serve  without  pay  and  often 
put  in  many  houra  of  service  to  the  college.  Their  task  is  to  help 
define  the  educational  mission  of  the  school  and  to  oversee  the 
broad  policies  of  the  college.  Now  for  the  first  time  these  volun- 
teers stand  at  risk,  personal  risk,  if  they  serve  on  college  boards. 
They  want  to  serve  but  the  first  question  they  have  to  ask  is,  what 
is  our  liability  coverage? 

Over  the  long  run,  if  we  cannot  entice  the  best  minds  and  the 
best  individuals  in  this  country  to  serve  in  a  voluntary  capacity  to 
the  colleges  and  universities,  this  I  would  say  will  have  a  dramatic 
impact  on  the  quality  of  our  colleges. 

Twenty-three  colleges  in  the  Northeast  are  working  together  to 
form  a  captive  insurance  company.  One  of  these  colleges  just  called 
me  to  tell  me  that  they  had  just  lost  their  trustees^  and  officers' 
liability  and  are  currently  going  without.  Another  college  at  the 
moment  cannot  get  liquor  liability  and  has  had  to  close  down  its 
student  activity  center.  Another  college  is  having  difficulty  in  get- 
ting athletic  insurance  and  is  pondering  what  to  do  with  its  athlet- 
ic program.  I  could  go  on  and  on. 

The  problem  is  there  appears  to  be  no  simple  answer.  What  are 
colleges  doing  for  themselves?  First,  a  few  I  am  sad  to  say,  have 
decided  to  drop  traditional  coverage  altogether  and  to  "go  bare." 
These  colleges  are  at  great  risk.  Second,  the  vast  magority  have  de- 
cided to  accept  higher  prices,  higher  deductibles,  less  coverage  and 
lower  limits  and  wait  for  the  crisis  to  dissipate,  which  many  predict 
will  lake  between  3  to  5  years. 

To  meet  these  higher  costs,  they  have  had  to  increase  tuition  a  id 
cut  back  on  educational  programs.  A  number  are  trying  innovative 
approaches.  They  are  utUizing  self  insurance  in  combination  with 
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commercial  insurance.  They  are  creating  captive  insurance  compa* 
nies  with  like  institutions  getting  together  to  try  to  form  a  group. 

NACUBO  is  trying  to  help  this  effort  as  best  it  can.  As  a  matter 
of  fact,  the  insurance  crisis  has  become  one  of  the  top  priorities  for 
the  organization  fir  this  year.  It  has  es^blished  a  task  force  to 
study  the  issue.  The  thiags  the  task  force  is  undertaking  is  to 
advise  colleges  as  best  we  can  on  short  term  answers  to  problems. 
The  phones  are  ringing  off  the  hook  at  NACUBO  with  questions 
from  both  college  a^inistrators  and  trustees  asking,  where  can  I 
get  inf^urance?  Fm  afraid  there  are  not  many  answers.  NACUBO  is 
assisting  coll^os  in  developing  consortium  and  setting  up  group 
purchasing  arrangements.  NACUBO  is  also  being  very  instrumen- 
tal in  establishing  risk  mai\agement  programs  for  smaller  schools. 

One  member  of  our  task  force  has  taken  the  aggressive  stance 
and  is  working  hard  to  establish  what  we  call  a  supertrust  thpt 
will  provide  directors  and  officers  of  coil^es  coverage  for  all  col- 
leges and  universities. 

Also  the  task  force  is  inveittigating  the  feasibility  of  establishing 
a  national  insurance  compan}'  to  provide  excess  liability. 

What  does  NACUBO  recommend  for  legislative  action  and 
chan^j?  First  of  all,  it  is  obvious  that  colleges,  like  most  businesses, 
need  insurance  coverage,  at  a  fair  price,  free  from  wild  swings  in 
cost. 

We  would  like  your  committee  to  look  at  the  following  areas; 
claims  history.  Premiums  should  be  based  on  a  client's  loss  history 
and  background.  We  find  that  the  colleges  and  universities  general- 
ly are  very  good  risks  but  the  ir  crease  in  premiums  has  nothing  to 
do  with  the  loss  ratios. 

Policy  cancellations;  we  would  hope  there  would  be  a  law  to  re- 
quire insurance  companies  to  live  to  a  signed  agreement  they  have 
signed.  A  particular  policy  enabling  an  insurance  company  to 
cancel  with  6)  to  90  days  notice,  .oarticularly  when  the  contract  is 
for  an  annual  renewal  is  particularly  grievous. 

We  also  would  urge  the  committee  to  look  at  the  whole  re-insur- 
ance process.  One  thing  we  have  found  in  seeking  insurance  is  that 
a  common  response  is,  we  have  been  to  London  and  they  don't 
want  to  write  this  insurance.  It  si^ms  to  me  a  national  problem 
when  we  have  to  go  offshore  to  get  re-insurance  for  colleges  and 
universities. 

The  other  initiatives  that  you  mentioned  today  are  very  encour- 
aging to  us.  We  hope  that  you  will  pursue  actively  the  Risk  Reten- 
tion Act  which  will  help  us  in  establishing  captive  insurance  com- 
panies and  consortium.  We  also  hope  that  you  will  look  into  the 
areas  of  tort  reform  and  to  do  whatever  you  can  to  help  reduce  the 
terribly  litigious  society  we  live  in  and  io  make  it  an  environment 
where  the  first  question  that  is  not  asked  is  how  much  can  I  sue 
for? 

I  would  be  happy  to  answer  questions.  Thank  you. 
[The  prepared  statement  of  Mr.  Reed  follows:] 
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Mr.  Chalnun  and  Meabers  of  the  SubcoMlttee: 

My  naae  Is  Ullllaa  Reed  and  I  aa  the  Vice  President  and  Treasurer  of 
Wllllaas  College  In  Ullllaastown,  Massachusetts.    I  am  here  today  on  behalf 
of  the  National  Assoclstlon  of  College  and  University  Business  Officers 
(NACUBO)  and  the  other  higher  education  associations  listed  on  the  cover  of 
this  testimony,  together  representing  virtually  every  college  snd 
university  In  the  nation. 

It  Is  ay  plessure  to  be  here  todsy  to  discuss  the  concerns  of  the 
higher  education  comunlty  sbout  the  current  ^''surance  crisis  and  to  offer 
our  aupport  and  help  aa  this  couittee  developa  a  federal  reaponae  to  the 
crisis. 

BACKGROUND 

The  recent  national  crlals  In  the  Insurance  Industry  hss  crested  severe 
probleas  for  aany  colleges  snd  universities  In  every  state.    All  Inaured 
areaa  of  college  and  unlveralty  operatlooa  are  affected  by  the  current 
■arket  situation.    Collegea  and  unlveraltlea  are  having  problems  In 
obtaining  baalc  and  uabrella  liability  coverage  Including:    dlrectcr^  and 
officers;  risks  related  to  errora  and  oalaalon;  envlronaental  daaage  and 
hazardoua  vaate  dlapoaal;  aedlcal  aalpractlce;  and  athletlca.  Another 
problem  area  Is  property,  casualty,  and  earthquake  Inaurance.    If  coverage 
la  available,  the  cost  Is  exorbitant,  thua  caualng  a  aevere  drain  on 
college  resources  that  could  be  better  used  In  siding  needy  students  snd 
supplying  the  research  end  educational  facllltlea  required  to  provide 
quality  poatsecondary  education  to  current  snd  future  generstlons. 
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The  acope  of  the  problea  can  beat  be  Illustrated  by  citing  a  few  recent 
exaaplea.    The  Inaurance  prettlua  for  general  liability  at  the  College  of 
Wooater,  In  Ohio,  for  Instance,  rose  froa  $88,000  In  1984  to  this  year's 
quote  of  $249,000.    Hood  College  In  Maryland  was  notified  that  Its 
$10  Billion  directors  and  officers  policy  would  be  cancelled  eight  laonths 
before  the  policy  vss  due  to  expire.    The  coopsny  reinsuring  Hood  withdrew 
all  of  Hood' a  trustee  liability  policies  sf  er  the  C(>Bpany  lost  Its 
protective  relnsursnce,  which  had  been  provided  by  a  European  firm.  All 
other  Inatltutlona  Insured  by  this  carrier  were  slallarly  affected. 

The  truatee  and  fidelity  bond  policies  were  cancelled  In  1985  for 
Princeton  Unlveralty.    Southern  Methodist  UnlverBlt]r  prevlou     '  had  fire 
Insurance  coverage  of  $325  all lion  and  was  paying  an  annual  prealum  of 
$103,000.    The  cost  of  SNU's  renewal  policy  was  $413,000  with  a  very  large 
deductible  of  $100,000  on  a  quota-share  basis,  and  25  percent  of  every  loss 
up  to  $5  allllon.    Costs  for  coverage  of  all  buildings  and  contents  at  the 
University  of  Southern  California  are  likely  to  dot.ble,  accoapanled  by  an 
Increase  In  the  deductible.    Additionally,  the  university  decided  to  go 
uninsured  for  esrthquakea  when  Ita  prealua  for  $100  allllon  In  coverage 
(wxth  a  $10  allllon  deductible)  juaped  froa  $12,500  to  $400,000.    A  recent 
court  dedalon  that  la  pending  appeal  aakea  the  at.ate  of  Georgia 
responsible  for  paying  a  clala  o:'  over  $6  allllon  to  a  former  University  of 
Georgia  faculty  member  becauae  the  atate  university  had  no  directors  and 
officers  liability  Insurance  coverage  at  the  timt  of  the  award. 
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At  Illustrated  by  these  exsaples,  the  crisis  Is  effecting  all  types  of 
Institutions  across  the  nstlon  and  Is  depleting  the  already  scarce 
financial  resources  needed  to  conduct  the  higher  education  aisslons  of 
teaching,  research  and  cooaunity  service.    In  response  to  the  crisis, 
colleges  and  universities  have  addressed  the  problems  In  a  variety  of  ways. 
Solutions  have  Included  self-Insurance >  group  purchasing  efforts, 
cooperatives,  creation  of  captive  Insurance  coapanles,  and  developaent  of 
consortia  arrangement s.    While  these  mechanisms  have  provided  a  temporary 
solution  for  many  Institutions,  there  are  still  many  colleges  and 
universities  "going  bare,"  living  with  normally  unacceptable  exclusions 
and/or  paying  excessive  costs.    Additionally,  while  these  solutions  have 
provided  Immediate  relief,  the  problem  Is  such  that  a  long-term  answer, 
national  In  scope  Is  required. 

In  response  to  this  national  Insurance  crisis,  the  National  Association 
of  College  and  University  Business  Officers,  In  cooperation  with  several 
other  education  associations.  Including  the  American  Council  on  Education, 
the  Association  of  Governing  Boards  of  Universities  and  Colleges,  the 
National  Association  Independent  Colleges  and  University  and  the  National 
Assoication  Independent  Schools,  has  formed  s  task  force  to  review  and 
study  this  issue  and  to  seek  solutions.    The  task  force  has  slready 
undertaken  efforts  to  provide  short-term  antv  rs,  such  ss  creation  and 
dissemination  of  information  on  "how  to"  form  captives,  develop  consortia, 
and  set  up  group  purchasing  arrangements.    In  sddltion,  the  importance  of 
sound  and  well-managed  institutional  risk  management  programs  have  been 
emphasized  through  publications  and  workshops.    The  task  force  is  also 
focusing  on  long-term  solutions  to  protect  colleges  and  universities  in  the 
future  from  the  whimsical  cycles  of  the  Insurance  aarket. 
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Another  on-going  .ctlvtty  of  the  tee    force  Involver  e  project 
undei.eken  by  e  group  of  university  risk  managers  who  ere  forming  a  "super 
trust"  that  win  provide  directors  end  officers  coversge  for  Institutions 
beginning  Jjly  1,  1986.    All  colleges  snd  universities  will  be  ellglbL  to 
purchsse  coversge  through  this  "super  trust"  srrang^ment.  provided  they 
meet  certain  requirements,  such  ss  devi'lopli.g  a  campus  risk  management 
program  and  sharing  their  cocplete  claims  history  with  tne  trust. 
Additionally,  the  task  force  Is  Investlgstlng  the  fesslblUty  of  s  nstlonsl 
higher  educstlon  insure  ace  compsny  to  provide  excess  liability  co  erage. 

RECAMMENPATIOHS  FOR  LEGISLATIVE  CHANCE 

The  task  force  «xao  haa  determined  that  a  change  In  srste  and  federal 
law  Is  necessary  to  p-orect  the  consumer  from  the  Inconalstencles  In  the 
insursnce  Industry.    A  iub-grou      -  the  NACUBO  insursnce  tssk  force  Is 
preparing  model  stste  legislation  thst  Institutions  can  discuss  with  their 
stste  representstlves. 

NACUBO  believes  the  spproprlste  role  of  govetament  Is  regulstlon  of  the 
Insursnce  Industry.    Such  regulstlon  should  focus  on  the  following  aress: 

CLAIMS  HISTORY:    The  Industry  should  be  regulated  so  that  premiums  ere 

priced  bssed  on  s  client's  loss  history  snd  background.    Such  a  regulation 

would  allow  for  negotiation  of  price,  rather  chan  the  current  arbitrary 
method  of  pricing  uaed  by  the  Insurance  Industry. 
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POLICY  CAWCELLATION;    Insurance  coaptnlet  should  be  req^.^^ed  bj  Isv  to 
coapltte  the  tgreeaent  they  aade  when  the  policy  wss  Issued,  specifically 
on  policies  written  for  annual  renewsl.    Currently,  coapanlea  nay  cancel 
pollclea  with  60  to  90  day' a  notice.    Such  cancellatlona  are  generally 
baaed  on  financial  change a  In  the  Inaurance  aarkst,  not  on  changea  In  the 
pollcyholdera'  condition.    In  other  worda,  coapaniea  ahould  not  be  allowed 
to  cancel  annual  pollclea  when  there  la  no  change  In  the  nature  of  the 
bualneaa  or  the  rlak  of  the  Individual  policyholder.    Additionally,  aany 
cuatoaera  prepay  thalr  prealuM,  and  when  pollclea  are  cancelled,  funda  aay 
be  loat. 

NACUBO  encouragea  cloae  federal  and  atate  cooperation  In  adJreaalng 
regulatory  laauea  and  compliance  poll.  '^a.    In  addition  to  auch  regulation 
of  the  insurance  Induatry,  the  federal  governaent  aay  need  to  conalder  tort 
law  revlalon.    The  Judicial  proceaa  la  a  aajor  part  of  the  clalow/awarda 
proceaa  and  auat  be  part  of  the  solution  In  the  Inaurance  Induatry  crlala* 

For  exaaple,  a    atandard  approach  to  Jury  awarda  on  Juatified  claiaa  la 
needed  that  would  be  consistent  acroaa  atate  llnea.    Federal  law  could 
eatabllsh  aaxlatia  liability  a^farda  that  Jurie^  muld  follow  in  aaseaaing 
the  monetary  value  of  clalaa.    Such  paraaetera  will  help  prevent  run-away 
awarda  and  atill  provide  fair  and  accurate  reiaburaeaent  for  loaaea. 

Ferhapa  the  federal  govemaen'.  could  offk^r  financial  incentivea  to 
atatea  that  are  incorporating  tort  refora  into  their  Judicial  ayateaa. 
Such  federal  incentivea  could  alert  atatea  to  the  need  to  examine  th^ir 
tort  lawa  and  to  encourage  review  of  their  current  ayateaa* 
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It  It  tlso  suggested  that  the  Issue  be  discussed  on  the  national  level, 
to  Increase  public  awareness  of  the  ae\  ^rlty  of  the  problem.    Areaa  that 
■ay  be  conaldered  for  dlacusalon  Include:    frlvoloua  aulta,  joint  and 
aaveral  liability,  pain  and  auf faring  avarda,  punitive  daaagea,  and 
attorney  and  contingency  feea* 

The  National  Aaaoclatlon  of  College  and  Unlveralty  Bualneaa  Offlcera 
and  the  higher  education  coaaunlty  haa  atarttd  to  develop  creative 
alternatlvea  In  reaponae  to  the  current  crlala  In  the  Insurance  Induatry. 
There  la  atlll  a  need,  however,  for  atrong  federal  and  ttate  Inltlatlvea  In 
thla  area* 

The  higher  education  comninlty  atanda  ready  to  help  this  coaalttee  In 
any  May  poaalble  aa  It  developa  a  federal  policy  for  addressing  the  current 
Inaurance  crlala^ 

I  would  be  happy  to  reapond  to  any  queatlona  that  you  nay  have  on 
higher  education* a  particular  problew  or  on  any  part  of  our  teatlaony* 
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Mr.  Florio.  Thank  you  very  much.  Mr.  Hiteelberger. 

STATEMENT  OF  TOM  HITSELBERGER 

Mr.  HrrsELBERGER.  '1  am  Tom  Hitselberger  and  I  am  chief  finan- 
cial officer  of  the  Arcadian  Corp.  I  hrve  submitted  my  written 
statement  but  in  addition  to  that  I  would  like  to  tak«.  a  few  min- 
utes to  tell  you  about  our  company  and  the  impact  that  dramatical- 
ly increasing  insurance  is  costing  our  company. 

Arcadian  Corp.  is  a  mcyor  producer  of  liquid  fertilizers.  We 
employ  550  people  in  22  States.  We  have  lujgor  production  facilities 
in  Louisiana  and  Nebraska.  We  have  60  terminals  in  23  States.  Our 
headquarters  is  in  New  Jersey.  Our  annual  sales  are  slightly  in 
excess  of  $200  million.  After  raw  material,  wage  and  salary  ex- 
penses, one  of  our  most  significant  costs  is  insurance. 

Our  insurance  year  ends  in  June.  The  year  ending  in  June  1985, 
our  total  insurance  costs  were  $1,148,000.  For  the  year  ending  in 
June  1986,  our  total  insurance  costs  will  be  approximately 
$2,850,000,  and  when  the  final  numbers  are  in,  those  costs  might 
actually  exceed  $3  million.  This  is  an  increase  of  about  150  percent 
in  just  1  year.  The  cost  of  every  coverage  has  increased. 

Our  property  and  machinery  costs  increased  by  about  50  percent. 
Our  heaviest  increases  by  far  are  in  liability  insurance.  In  this 
area,  the  t3rpical  increases  for  us  have  been  over  300  percent.  In 
dollar  terms,  our  liability  insurance  has  increased  by  over 
$1,300,000.  Despite  a  300-percent  incre?^  in  cost,  our  coverage  has 
been  decreased  by  75  percent.  Our  liability  coverage  was  $100  mil- 
lion a  year  ago  and  today  it  is  $25  million.  Even  worse,  because  of 
the  manner  in  which  the  liability  umbrella  insurance  is  structured, 
we  have  been  forced  to  be  self-insured  to  a  great  extent  in  all  losses 
over  $5  million. 

We  don't  want  to  be  self-insured.  We  want  adequate  insurance 
coverage.  We  are  willing  to  pay  for  it.  We  can't  get  it. 

We  are  classified  as  a  chemical  company  by  our  insurers.  An  ar- 
ticle in  the  Wall  Street  Journal  on  March  11  points  out  that  cl^emi- 
cal  companies  which  previously  had  liability  insurance  in  the  hun- 
dreds of  mi  ions  now  often  can't  find  more  than  $20  million  cf  cov- 
erage The  cost  increases  and  the  coverage  reductions  would  be 
more  understandable  if  our  claim  experience  is  bad.  The  opposite  is 
true.  Our  claim  experience  is  very  good.  Our  liability  claims  in  the 
last  year  were  under  $100,000. 

The  users  of  our  product  are  the  American  farmers.  There  is  no 
vriy  that  we  can  pass  these  increased  insurance  costs  on  to  those 
customers.  We  have  to  absorb  them,  and  not  simply  by  reducing 
profits.  For  people  in  our  business,  ether  factors  affecting  the  farm 
economy  in  our  country  in  1986  have  already  reduced  those  profits. 
For  most,  last  year's  profits  are  already  being  absorbed  by  this 
year's  lossea. 

In  the  hearings  today,  I  have  heard  quite  a  bit  about  the  immedi- 
ate efiect  of  insurance  and  the  lack  of  availability  of  insurance.  I 
want  to  tell  you  that  there  is  a  ripple  effect.  It  goes  beyond  insur- 
ance. 

In  yesterday's  Wall  Street  Journal,  there  was  a  story  pointing 
out  that  banl^  are  becoming  stricter  in  loaring  to  companies  that 
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are  having  difficulty  in  getting  h.:baity  coverage.  Chemical  compa- 
niM  are  specifically  mentioned  as  l>eing  in  that  group. 

To  the  extent  possible,  we  ha-.e  reduced  costs  in  other  areas, 
ihose  cost  reductions  will  have  a  future  impact  on  us  and  our  cus- 
tomers. The  development  of  new  and  more  cost  effective  product 
tormulations  will  be  reduced.  New  and  more  efficient  methods  of 
applying  liquid  fertilizer  will  be  slower  in  coming.  As  these  in- 
crease contmue  and  our  expectation  is  they  will  continue  in  this 
year  but  not  at  the  same  rate  as  last  year,  we  will  have  to  r  ake 
further  personnel  reductions  tc  stay  in  business. 

I  don't  know  how  to  solve  tha  problem  of  increasing  liability  in- 
surance costs.  Maybe  this  brief  presentation  of  a  part  of  that  prob- 
lem and  its  impact  on  one  company  will  help  you  to  find  a  solution 

Thank  you. 

[The  prepared  statement  of  Mr.  Hitselberger  follows:] 
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STATEMENT    OF    THE    FERTILIZER  INSTITUTE 


Mr.  Chairaan,  ay  nam^t  is  Ton  Hitselberger ,  and  I  am  Chief 
Financial  Officer,  Arcadian  Corporation,  headquartered  in 
Parsippany,  New  Jersey.     I  appear  here  today  on  behalf  of  The 
Fertilizer  Institute*. 

Arcadian  Corporation  is  a  privately  held  independent 
fertilizer  company.    We  market  fertilizer  primarly  in  the  Eastern 
two-thirds  of  the  United  States  with  production  facilities  in 
Louisiana  and  Nebraska.    We  have  major  fertilizer  terminal 
facilities  in  22  states  serving  approximately  1600  distributors. 

We  apprev^iate  this  opportunity  to  present  our  industry's 
views  regarding  the  current  problems  surrounding  liability 
insurance  and  its  negative  impact  on  the  fertilizer  industry. 

Understanding  that  this  is  a  federal  forum,  we  feel  it  is 
necessary  to  recognize  at  the  outset  that  the  insurance  industry 
to  date  has  been  predominantly  regulated  at  the  state  level. 
Therefore,  we  recognize  the  difficulty  you  encountc^r  in  trying  to 
grapple  with  the  significant  market  problem  and  provide  a  federal 


*TFI  is  a  voluntary,  non-profit  association  whose  members 
represent  approximately  95  percent  of  the  domertic  fertilizer 
production  in  the  United  States.    TFI's  membership  includes: 
producers,  manufacturers,  traders,  retail  dealers  and 
distributors  of  lertilizer  materials.     Its  members  are  mAjor 
shippers,  receivers,  and  exporters  of  fertilizer  and  fertilizer 
materials  and  are  a  vital  link  in  the  nation's  agriculture 
system. 
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solution  which  could  provide  expedient  relief.    The  Fertilizer 
Institute  Delieves  that  immediate  action  should  come  from  state 
regulators,  but  applauds  the  Congress  for  recognizing  that  this 
is  e  fc^'oblem  of  national  dimensions.    Clearly,  there  are  certain 
f;»derva  remedies  which  could  be  helpful  and  appropriate  for  a 
longer  terra  approach  to  insurance  probleras  facing  America's 
businesses  and  consumers. 

Perhaps  the  best  way  for  me  to  begin  is  to  provide  a  few 
examples  which  carae  to  light  in  a  recent  polling  of  Institute 
members • 

In  our  investigation,  we  found  a  doubling  of  -^reraiuras  and 
significant  reductions  in  general  liability  coverage  to  be 
commonplace.    These  increases  in  premiums  and  reductions  in 
coverage  occurred,  for  the  moat  p«rt,  without  regard  to  i 
company's  pre\*ious  claims  record. 

For  example: 


c 


A  California  company's  coverage  was  reouced  95  percent,  from 
$100  million  to  $5  million,  while  premiums  remained  at 
$150, Of©  and  a  pollution  liability  insurance  clause  was 
eliminated. 
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o      A  Washington  state  company  experienced  a  doubling  of  premiums 
from  $30,000  to  $60,000  while  its  coverage  was  cut  by  more 
than  half,  from  $11  million  to  $5  million. 

o      A  Virginia  company  experienced  a  doubling  of  premiums  from 
$25,000  to  $50,000  and  an  80  percent  reduction  in  coverage, 
from  $5  million  to  $^  million. 

o      A  company  in  Maryland  was  paying  $100,000  in  premiums  in  1985 
for  $5  million  of  coverage,  but  was  dropped  by  its  insurance 
carrier  for  1986  despite  a  spotless  record.    This  company 
contacted  the  Maryland  State  Insurance  Commission  with  its 
problem  and  was  reinstated        but  anticipates  a  dra&tic 
increase  in  premiums. 

o      A  Kansas  company  that  was  paying  $50,000  m  premiums  for  $1 
million  of  coverage  was  cancelled  by  its  original  carrier  but 
then  reinstated  by  another  for  the  same  coverage.  Paying  30 
percent  more  in  premiuias. 

o      A  company  in  Texas  experienced  nearly  a  doubling  in  premiums 
from  $130,000  to  $230,000  for  the  same  coverage. 

As  you  can  see,  the  fertilizer  industry  has  been  directly 
impacted  in  several  liability  areas.    We  are  impacted  in 
transportation  and  product  liability,  as  well  as  environmental 
and  general  liability.    Much  of  this  impact  has  been  the  direct 
result  of  federal  policy       some  of  which  has  precipi^'ated  the 
current  insurance  crisis. 
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For  example,  under  current  federal  law,  the  Motor  Car».ier  Act 
of  1980  requires  carriers  to  obtain  $S  million  in  liability 
covera9C  to  transport  hazardous  materials.    Some  carriers  are 
finding  that  the  $5  million  requirement  is  either  impossible  to 
obtain  or  prohibitively  expensive.    Some  industry  compani.is  fear 
that,  if  C4   .'iers  are  unable  to  obtain  sufficient  insurance,  they 
will  not  be  able  to  transport  fertilizer  materials  to  customers 

including  farmers.    This  is  an  example  of  a  f-deral  statute 
setting  a  ainimum  coverage  limit  at  a  time  when  the  cyclical 
insurance  industry  was  providing  coverage  at  reasonable  rates. 

As  you  are  aware,  federal  environmental  laws  and  proposed 
legislation  over  the  years  have  asserted  liability  schemes  which 
have  impacted  the  perceived  responsibilities  of  companies, 
particularly  in  the  area    of  environmental  risks.    Today  we  are 
at  a  point  where  few  companies  will  even  consider  underwriting 
pollution  liability  —  and  policies  which  are  written  tend  to  be 
both  cumbersome  and  very  limited  in  terms  of  allowable  coverage. 

Another  key  concern  is  product  liability.  Like 
transportation  and  environmental  liability,  we  would  suggest  a 
strong  link  between  federal  actions  and  their  effect  on 
insurance.    As  this  committee  is  charged  with  protecting 
interstate  and  foreign  commerce  of  goods  and  services,  it's 
important  to  note  that  today  a  company  who  functions  by  the 
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letter  of  the  law  must  comply  with  50  different  standards  and  50 
different  legal  jurisdictions  —  making  it  extremely  difficult  to 
comply.    Alsor  one  must  acknowledge  that  these  standards  are  in 
constant  flux*    It  would  appear  to  tb^  fertilizer  industry  that 
federal  statutes  seeking  to  unify  product  liability  would  be  a 
more  consistent  approach  to  ensure  protection  of  public  health 
and  safety. 

Most  importantly,  the  cost  and  availability  of  general 
liability  coverage  is  the  predominant  problem  for  the  fertilizer 
industry. 

Many  of  The  Fertilizer  Institute's  members  are  or  were 
inv'tlved  in  the  reinsurance  market,  directly  or  indirectly.  As 
you  know,  reinsurance  spreads  the  risk  and  provides  more 
available  coverages:  within  the  market.    Reinsurers  have  told  many 
of  our  companies  that  they  are  wary  of  how  contracts  will  be 
interpreted  in  our  court  system  and  that,  until  changes  are  made 
in  that  system,  carriers  will  seek  less  risky  markets  for  their 
insurance.    The  Fertilizer  Institute  urges  examination  of  the 
applicability  and  fairness  of  adopting  a  cap  on  awards  rendered 
by  the  courts.    We  do  not  come  here  with  a  formula  or  a  road  map 
to  reform,  but  obviously  this  is  a  problem  deserving 
congressional  attention  and  action. 
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Recognizing  the  problems  related  to  availability  and  cost  of 
insurance,  the  fertilizer  industry  has  sought  several 
alternatives.    First,  many  of  our  larger  members  have  gone  off 
shore  to  organize  captive  insurance  groups.    However,  this  is  not 
a  viable  solution  for  fiimy  of  our  smaller  farm  retail  centers. 
The  Institute  has  encouraged  th^m  to  actively  seek  assistance 
from  state  insurance  commissioners,  considering  the  severity  of 
the  problems,  particularly  those  involving  mid-term 
cancellations. 

For  this  reason.  The  Fertilizer  Institute  commends 
legislation  —  H.R.  2129  —  introduced  by  a  member  of  the  Energy 
and  Commerce  committee,  Congressraau  Wyden.    We  strongly  support 
formation  of  risk  retention  groups  and  federal  legislation  which 
will  make  self  insurance  more  readily  attainable,  in  closing,  Mr. 
Chairman,  we  commend  you  for  your  personal  commitment  of  time  in 
examining  the  current  lack  of  availability  in  the  liability 
insurance  market.    Solutions  to  these  problems  are  available.  We 
encourage  you  to  explore  the  applicability  of  federal  legislation 
which  can  provide  relief.     In  addition,  a  thoughtful  look  and 
discussion  involving  our  civil  justice  system  is  timely  and 
necessary. 

We  appreciate  the  opportunity  to  testify  this  morning  and 
stand  ready  to  work  with  you  and  the  members  of  your  committee 
and  stafts. 
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Mr.  FiiORio.  Thank  you  very  much.  It  was  interesting  that  all 
three  witnesses  maintained  that  loss  pay-out  certainly  is  not  justifi- 
cation for  premium  increases.  I  think  two  of  you  at  least  made  a 
suggestion  that  there  should  be  some  regulatory  system  that  would 
condition  premium  increases  in  some  way  on  the  experience,  that 
is  the  claims  record  experience.  I  think  you  all  appreciate  the  fact 
that  as  wise  as  that  sounds,  some  would  r^ard  that  as  a  veiy  radi- 
cal proposal  that  would  intrude  into  the  traditional  ways  of  dealing 
with  insurance  regulation. 

In  our  State,  Mr.  Hitselberger,  we  have  gone  the  direct  opposite. 
We  have  virtually  deregulated  commercial  insurance  totally.  The 
idea  of  reregulating  it  and  then  to  regulate  it  in  such  a  way  as  to 
condition  the  ability  to  change  premiums  on  loss  experience,  while 
for  those  of  us  who  are  unsophisticated,  it  makes  a  whole  lot  of 
sense,  it  would  be  regarded  as  a  very  radical  proposal. 

Have  you  given  any  thought  as  to  how  we  could  even  consider 
starting  a  debate  on  a  process  of  that  from  this  perspective?  That  is 
the  Washington  perspective? 

Mr.  HrrsELBERGER.  First,  a  lot  of  insurance  is  actually  price 
based  on  actual  claim  experience,  specifically  property  and  machin- 
ery. There  our  premium  rates  relating  directly  to  our  loss  experi- 
ence. In  liability,  that  is  not  the  case. 

Probably  our  biggest  problem  is  twofold.  One  is  the  unwillingness 
or  the  insdbility,  and  I  think  it  is  the  latter,  of  insurers  to  write 
chemical  liability  insurance.  That  is  a  very,  very  narrow  market.  It 
has  in  fact  been  restricted  because  of  the  increase  in  premiums.  Ef- 
fectively what  has  happened  is  if  the  premiums  are  doubled,  the 
amount  of  coverage  that  a  carrier  can  write  is  cut  in  half  That  is 
usually  done  by  State  regulatory  bodies. 

We  think  that  if  there  were  the  opportunity  to  group  and  say  fer- 
tilizer compeuiies,  we  think  probably  we  do  better.  Frankly,  I  think 
that  is  not  even  a  solution.  The  small  groups  or  the  small  insur- 
ance groups,  they  are  going  to  have  to  get  reinsurance.  They  are 
going  to  tall  back  into  that  same  basket.  They  are  going  to  have  to 
deal  with  the  reinsurers. 

Mr.  Florio.  Let's  talk  about  that  for  a  moment.  I  would  like  to 
get  some  specifics,  Mr.  Reed,  if  you  have  any,  about  the  experience 
'Adth  trustee  suits  as  well  an  trustee  claims  that  have  been  made 
and  trustee  pay-outs.  Do  you  have  that  type  of  information? 

Mr.  Reed.  I  don't  have  details.  In  our  task  force,  we  have  talked 
about  this.  We  know  of  no  trustees  that  have  been  successfully 
sued  that  serve  on  college  boards. 

Mr.  Florio.  This  reinforces  the  point  that  this  unavailabiUty  is 
not  prompted  by  massive  litigation  and  large  judgments  that  have 
been  awarded. 

Mr.  Reed.  Yes,  sir. 

Mr.  RiTTER.  Mr.  Chairman,  will  you  yield  on  that  point? 
Mr.  Florio.  I  would  be  happy  to  yield. 

Mr.  RriTER.  I  think  this  is  a  really  criticj J  point.  The  universi- 
ties, the  Fertilizer  Institute  or  other  institutions  that  exist  through- 
out the  economy  which  deal  with  chemicals,  for  example,  are  not 
necessarily  dependent  on  their  own  experience  for  their  insurance 
rates.  The  insurance  company  is  not  depending  on  their  experience 
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per  se  for  setting  rates  but  is  looking  at  generic  items  with  which 
those  institutions  deal,  like  chemicals. 

The  potential  is  there.  The  deep  pockets  are  conceivably  there. 
1  here  18  some  experience  gained  from  these  other  circumstances 
whereby  you  all  of  a  sudden,  even  though  your  own  record  is  not 
bad,  bea)me  a  bad  risk.  You  are  dealing  with  chemicals.  You 
haven  t  had  a  re^  problem  but  with  Superfund  or  RC31A,  however, 
with  the  kind  of  discussion  we  looked  at  before  with  potential 
future  human  harm  out  there,  you  all  of  a  sudden  become  liable 
regard]^  of  your  own  individual  record  because  the  system  has 
done  it  to  others. 

I  think  that  .is  part  of  the  problem  we  face,  Mr.  Chairman. 
Thank  vou  for  yielding. 

Mr.  t  ^aio.  The  suggestion  has  been  made  a  couple  of  times 
today  about  nsk  retention  groups.  Mr.  Reed,  part  of  the  attractive- 
ness to  tlus  pomt  of  risk  retention  groupings  has  been  the  tax  bene- 
fits, as  nonprofits,  one  presumes  you  do  not  derive  any  benefits  out 
of  those  provisions  in  the  Tax  Code.  Notwithstanding  that,  do  you 
still  feel  this  type  of  proposal  would  be  something  of  value  to  vour 
tyne  of  organizations? 

Mr.  Rmd.  Yes,  sir.  The  reason  is  many  colleges  have  a  hard  time 
gettmg  the  primary  coverage  they  need  for  an  umbrella  coverage 
to  take  over.  By  joming  together,  we  can  provide  the  primary  cov- 
^'"5? ®'       insured,  in  essence,  as  a  group  and  share  the  risks. 

Mr.  Florio.  Your  perception  is  that  there  is  a  need  for  expansion 
ov  the  Federal  law?  Why?  You  are  running  into  difficulties  at  the 
State  level,  which  inhibit  the  formulation  of  these  groups? 

Mr.  Reed.  It  has  not  been  a  mtgor  problem.  It  is  a  problem  where 
we  cannot  practice  insurance  ourselves  as  a  collie  or  university 
so  we  have  to  have  an  insurance  carrier  to  put  us  together  that  is 
represented  in  every  State.  Then  in  essence  we  insure  that  insur- 
ance earner  for  the  first  part  of  the  primary  coverage.  In  other 
words,  the  colleges  and  universities  can^t  by  definition  eet  into  the 
insurance  business.  * 

Mr.  Florio.  Mr.  Thomas,  let  me  just  say  that  I  appreciate  the 
support  for  the  legislation  that  we  have  put  in  with  regard  to  as- 
bestos. I  know  of  the  difficulty  arcliitects  as  well  as  contractore  and 
buildmg  people  are  having  in  trying  to  get  coverage. 

You  concluded  your  statement  with  the  observation  that  if  we 
take  this  action  m  spelling  out  standards,  that  \vould  somehow  re- 
solve the  problem,  the  problem  in  terms  of  having  insurance  avail- 
able. 1  am  not  as  confident  as  you  are  that  will  resolve  the  problem 
because  I  am  not  sure  anyone  has  really  made  the  determination 
that  really  is  the  problem  as  far  as  the  insurance  industry  is  con- 
cerned. 

In  a  different  context,  we  talked  in  the  area  of  toxic  waste  dis- 
posal and  disposal  facilities.  When  we  spoke  with  insurance  indus- 
try representatives  about  their  suggestions  about  how  to  change 
some  of  our  laws  in  a  way  they  would  find  more  acceptable,  after 
we  got  done  saying,  what  if  we  do  all  that,  is  insurance  going  to  be 
made  available,  the  answer  was,  no,  we  are  not  sure. 

As  desirable  as  it  is,  to  give  us  the  certifications  and  the  ceitain- 
ty  of  having  the  law  put  into  effect,  I  am  really  not  sure  that  is 
going  to  solve  the  problem.  As  you  have  oUerved,  it  certainly 
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mar.es  a  lot  of  sense  to  provide  for  those  types  of  standards  as  are 
contained  in  the  la^  and  hope  for  the  best  and  address  the  next 
problem  that  someone  is  going  to  present  to  us  as  to  why  they 
don't  want  to  provide  insurance  coverage. 
I  appreciate  your  comments. 

Mr.  Thomas.  I  completely  agree  with  you.  It  is  one  small  step  in 
the  overall  solution,  what  we  hope  that  the  Federal  standard  of 
care  will  do  is  make  the  insurance  companies  take  a  harder  look  at 
their  exclusions  regarding  asbestos.  If  we  have  a  standard  of  care 
which  will  allow  people  involved  in  the  abatement  process  to  work 
within  recognized  and  established  guidelines,  then  that  could  con- 
ceivably become  a  defense  in  the  event  of  a  claim  arising  from  that 
work. 

Mr.  Florio.  As  well  as  reducing  the  hazard,  the  opportunity  for 
the  hazard  in  the  first  place. 

Mr.  Thomas.  Absolutely.  Right  nov/  there  are  just  too  many  situ- 
ations where  unqualified  contractors  are  removing  asbestos  and 
making  the  problem  worse  than  it  actually  is.  I  agree  completely 
that  what  we  are  trying  to  do  is  make  things  more  attractive  for 
the  insurance  industry,  but  it  is  a  small  part  of  a  much  larger 
problem. 

Mr.  Florid.  I  will  yield  to  the  gentleman  from  Pennsylvania. 

Mr.  RriTER.  I  thank  the  gentleman  for  yielding, 

Mr.  Reed,  in  your  written  testimony,  you  point  out  or  suggest 
that  this  issue  be  discussed  on  the  national  level  to  increase  public 
awareness  in  the  severity  of  the  problem.  You  go  on  to  say  that 
areas  that  may  be  considered  for  discussion  include  frivolous  suits, 
joint  and  several  liability,  pain  and  suffering  awards,  punitive  dam- 
ages and  attorney  and  contingency  feep. 

Mr.  Hitselberger,  in  your  testimony,  you  talk  about  a  thoughtful 
look  and  discussion  involving  our  ci^ol  justice  system  is  timely  and 
necessary. 

Mr.  Thomas,  I  know  architects  are  very  much  C9ncemed  about 
getting  liability  insuremce  just  to  practice  as  professioiiEds  and  mal- 
practice is  now  not  just  limited  to  doctors  but  also  extending  out  to 
engineers  and  architects  as  well.  Is  that  correct? 

Mr.  THOMAS.  Yes,  it  is. 

Mr.  RiTTER.  Do  you  agree  with  the  comments  of  your  colleagues 
on  the  other  matter,  the  civil  court  system,  the  tort  system? 

Mr.  Thomas.  I  do.  There  is  a  definitive  need  for  tort  reform.  The 
AIA  is  working  with  several  other  professional  societies  in  a  joint 
effort  to  try  to  develop  solutions  to  the  tort  reform  problem. 

Mr.  RrrTER.  I  think  you  are  involved  in  the  ATRA  group? 

Mr.  Thomas.  Yes;  we  are. 

Mr.  RrrTER.  The  American  Tort  Reform  Association. 

Mr.  Thomas.  We  are  also  working  with  the  Interprofessional 
Council  of  Enviionmental  Designers  on  alternatives  to  the  present 
system,  to  try  to  provide  products  that  will  be  mo*-e  meanin^ul  to 
professionals  and  on  the  other  hand,  working  on  the  question  of 
tort  reform. 

Mr.  RrrTER.  Mr.  Reed,  in  your  testimony  on  page  2,  you  discuss  a 
court  decision  that  makes  the  State  of  Georjna  responsible  for 
paying  a  claim  of  over  $6  million  because  the  State  university  dij 
not  have  liability  insurance  at  the  time  of  the  award. 
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What  do  you  feel  about  these  kind  of  high  awards?  Do  you  feel 
that  some  tort  reform  is  necessary? 

Mr.  Rbed.  Yes;  I  do.  It  is  a  complex  issue,  as  you  know.  It  seems 
to  me  that  common  sense  and  logic  often  would  tell  you  that  the 
amount  of  damage  done  is  not  important. 

,  Mr.  Rmro.  I  think  we  can  all  accept  that  expanding  the  use  of 
nek  retention  is  gomg  to  help  deal  with  the  symptoms  of  the  prob- 
lem but  there  may  be  a  deeper  problem  than  just  forming  groups 
to  share  the  costs.  The  costs  may  be  continuing  to  rise  and  expand 
and  those  groups  are  going  to  conceivably  be  at  risk  as  insurance 
companies.  I  have  a  feelmg  that  the  court  system  will  recognize 
somewhat  the  idea  that  there  is  a  self-insurance  mechanism  that 
thCTe  18  a  responsibility  that  is  right  there  in  your  own  neighbor- 
Hwlfwi  *?f!***^  *°  insurance  company  that  is  located  in 
Yesterday,  the  Reagan  administration  proposed  an  overhaul  in 
abUi^**"  *  return  to  the  concept  of  fault  based  li- 

Do  you  have  any  problems  with  that  concept?  I  am  just  trvine  to 
get  some  very  brief  feedback. 
Mr.  Reed.  I  haven't  seen  the  proposal. 

Mr.  RrTTER.  Let  me  just  read  through  some  of  these  things  and 
then  what  we  could  do  is  for  the  record  supply  your  comments  on 
8uS»mmitS  ^  ^^'^  interesting  for  our 

.  M^or  features  of  the  Reagan  administration's  recommendations 
Im  I®*."™  i°  concept  of  fault-based  liability  restricting  the  li- 
abUi^  to  whoever  is  found  to  be  at  fault.  And  this  goes  on  to  talk 
about  the  mcreasmg  application  of  strict  Uability,  which  is  not  the 
same  thing. 

A  FMrtriction  joint  and  several  liability  under  which  any  one  of 
several  parties  could  be  held  liable  for  the  damage  caused  by  a 
smgle  incident.  And  it  talks  about  an  absolute  dollar  limit  on  non- 
economic  damage  awards,  judgments  designed  to  punish  a  defend- 
ant or  compensate  a  plaintiff  for  pain  and  suffering. 

It  talks  about  a  procedure  to  link  damage  swarcfa  to  the  duration 
ot  the  damage.  It  talks  about  limits  on  attorney's  fees  and  this 
would  restrict  the  amount  of  contingent  fees  received  by  lawyers 
something  bound  to  be  hi§fhly  controversial.  ' 

And  limits  on  the  practice  of  seekiM  damage  awards  from  sever- 
j   iTi  sources,  which  some  officials  say  create  a  kind  of 

double  dipping  m  which  several  insurers  pay  for  the  same  accident. 
^  Uo  you  have  any  problems  with  the  overall  thrust  of  the  propos- 

Mr.  Reed.  It  sounds  like  it  would  be  a  mtgor  step  forward. 

Mr.  RiTTER.  Do  you  have  any  comment  on  that? 

Mr.  HrraELBERGER.  No;  I  agree  with  that.  I  think  the  extension 
with  the  fact  or  the  appearance  that  the  court  seems  to  have  ex- 
tended liability  has  really  been  harmful.  And  I  think  anything  that 
can  shrmk  that  will  be  a  plus. 

Mr.  RrrTER.  Do  you  have  a  comment? 

•  Thomas.  I  have  no  problem  with  it.  It  is  advantageous,  espe- 
cially for  architects.  In  the  building  industry.  We  ultimately  reafiy 
do  not  control  the  end  product  of  our  work.  We  design  a  building. 
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A  contractor  then  builds  the  building  and  can— all  sorts  of  things 
can  happen  during  that  construction  process  which  are  beyond  our 
control,  which  exposes  us  to  risk. 
Mr.  Rttter.  You  have  the  responsibility  of  the  designer. 
Mr.  Thomas.  Yes;  and  then  ultimately  the  owner  takes  over  the 
building  and  maintains  ii  and  a  great  many  claims  arise  out  of  his 
lack  of  maintenance,  so  that  anything  that  really  strictly  defines 
liability  and  points  the  finger  where  it  properly  belongs,  is  some- 
thing that  sounds  reasonable. 

Mr.  RrmsR.  I  think  ii'  we  could  have,  for  the  record,  a  letter  from 
each  of  you  bringing  out  your  feelings  of  various  aspects  of  tort 
reform,  I  think  it  would  be  helpful  to  the  committee  and  we  would 
make  that — if  the  chairman  allows  it. 
Mr.  Florid.  We  would  be  happy  to  receive  your  responses. 
Mr.  Florio.  I  might  just— and  this  is  not  the  place  to  go  into  a 
long  explanation  of  all  the  points.  Are  any  of  the  members  law- 
yers? Mr.  Ritter  is  not  a  lawyer  either. 

The  difficulty  with  adopting  the  general  validity  of  the  principles 
IS  that  the  principles  apply  mc  t  of  the  time,  except  in  the  difficult 
cases  where  they  do  not  apply.  And  that  has  been  the  difficulty. 
When  you  have  finding  of  faults  among  multiple  defendants  and 
you  cannot  apportion  the  damages,  that  is  when  joint  and  asveral 
liability  comes  in. 

So  it  is  fine  to  be  In  favor  of  the  general  principles.  The  general 
principi-«,  however,  go  off  the  beaten  path  when  you  have  these 
difficult  situations,  so  that  I  would  subscribe  to  the  same  points,  for 
the  most  part. 

It  is  nice,  but  irrelevant  to  the  mjgor  problems  that  we  are 
facing  in  the  real  world. 

I  will  look  forward  to  your  letters,  as  well,  but  you  might  want  to 
run  them  by  your  lawyers,  so  that  you  can  have  them  submitted  in 
the  ways  that  are  relevant  to  real  world  considerations. 

Let  me  thank  you  very  much  for  your  participation  today  and 
tell  you  that  you  have  been  very  helpful. 

Thank  you  very  much. 

[Whereupon,  at  12:15  p.m.,  the  hearing  was  adjourned.] 
[The  following  statements  were  submitted  for  the  record:] 
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TestlBony  of 

Betty  Wilson.  President 
Center  For  Non-Profit  Corporations 
before  the 

Subcomnittee  on  Coonerce,  Transportation  and  Tourism 
of  the 

Connittee  on  Energy  and  Commerce 

U.S.  House  of  Representatives 
The  Hon.  James  Florio,  Chairman 
March  19,  1986 

Thousands  of  New  Jersey  non-profit  groups  and  the  millions  of  people  they 
serve  each  year  are  suffering  from  the  liability  insurance  crisis.  Staggering 
liability  insurance  premium  increases,  threats  of  cancellation  and  non-renewal, 
reductions  in  coverage  and  demand  for  payment  withm  a  few  days  are  all  too  comnion 
practices  over  the  last  eight  or  nine  months  in  New  Jersey.    Until  premiums  are 
brought  under  control  and  good  sense  returns  to  the  insurance  marketplace,  the 
problem  will  worsen. 

I  would  like  to  describe  just  a  sampling  of  the  inany  cases  that  have  teen 
reported  to  us  at  the  Center. 

The  liability  insurance  premium  was  doubled  for  a  multi-service  community 
based  organization  that  provides  day  care,  tenant  counselling,  a  shelter  for 
Juveniles  and  other  services  m  a  low  income  urban  neighborhood,  last  October. 
They  could  not  afford  the  new  $20»000  premium.    They  shopped  around  for  another 
policy  and  found  an  Arizcna  Company  that  wrote  a  policy  at  lower  cost  but  also 
offered  less  coverage.    They  felt  they  had  no  choice  but  to  take  what  thev  could 
afford.    At  Christmas  time,  their  building  was  broken  into  and  the  toys  they'd 
collected  for  neighborhood  children  for  (  hristmas  gifts  and  their  computer^,  uere 
stolen.    The  new  policy  didn't  cover  the  loss. 
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An  arts  and  music  school  and  cultural  center  in  South  Jersey  was  notified, 
one  Friday  m  Novenber,  that  they  had  until  4:00  p.m.  that  day  to  choose  to  renew 
their  liability  insurance,  at  nearly  ten  tines  their  last  year's  premium  or  be 
dropped  for  non-renewal.    They  paid  because  they  had  no  alternative. 

A  food  bank  m  Essex  County  that  provides  food  at  little  or  no  cost,  for  groups 
serving  the  poor  and  needy,  was  given  two  days  to  pay  a  renewal  premium  of  $5900 
for  their  Directors  and  Officers  Liability  policy.    Last  year  the  policy  cost  $590. 

A  Head  Start  agency  was  slapped  with  a  premium  increase  of  2000X.    When  their 
policy  renewal  came,  the  premium  vent  from  $631  to  $13,200.    After  shopping  around 
they  found  another  company  that  would  insure  them  for  $6,125.    Though  nearly  ten 
times  their  cost  of  last  year,  it  looked  like  a  bargain. 

A  coJBDunity  mental  health  center  in  Camden  County  that  works  with 
deinstitutionalized  mentally  ill  people,  recently  expanded  its  services  to  the 
entire  county  and  changed  its  name.    Their  coverage  was  cut  from  $1  million  to 
$100,000  in  mid-stream. 

One  Head  Start  agen.y  in  Passaic  County,  was  first  threatened  with  non- 
renewal and  then  was  given  verbal  assurances  that  the  company  would  renew.  More 
than  a  month  after  the  policy  year  ended,  they  still  had  no  renewal  policy,  no 
binder  and  no  bill  for  the  premium.    Six  weeks  into  the  policy  year  a  three-month 
binder  came  and  a  bill  for  a  deposit  that  was  equal  to  the  previous  year's  full 
premium.    Almost  three  months  into  the  policy  year  they  were  billed  $8,850  tor 
coverage  that  cost  $2,500  the  year  before. 

A  VVfCA  in  Camden  is  paying  almost  300Z  more  in  premium  for  reduced  coverage. 
Their  director  writes: 
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"It  IS  impossible  for  an  agency  such  as  ours  to  pass  along 
even  a  portion  of  the  rate  increase  to  our  customers 
We  are  providing  primarily  child  care  services  at  our 
Camden  site.     In  Camden,  the  average  per  capita  income 
falls  16X  below  the  poverty  level,  and  the  Brookings 
Institute  has  described  the  city  as  the  ninth  most  dis- 
tressed in  the  nation.    Nor  are  we  able  to  pass  along  the 
rate  increase  to  our  primary  funding  sources,  the  United 
Way  of  Camden  County  and  the  State  of  New  Jersey  (Division 
of  Youth  and  Family  Services). 

The  situation  with  Professional  Liability  Insurance  which 
ve  carry  for  the  counseling  staff  at  our  battered  women  s 
shelter  (SOLACE)  is  similar.    In  this  case,  our  policv 
wds  renewed,  but  the  rate  increase  between  1985  and  1986 
was  a  staggering  500X.    Once  again,  the  new  policy  with 
the  higher  rates  provides  reduced  coverage  " 

Non-profit  groups  can't  afford  to  take  the  risk  of  "running  bare"  -  ope-ating 
without  liability  coverage.    Our  Board  members  are  volunteers  who  canrot  be  ex- 
pected to  take  the  personal  risks  of  being  uninsured.     Furthermore,  prudent 
management  compels  a  non-profit  board  of  trustees  to  carry  liability  insurance 
Non-profits  with  state  contracts  are  required  by  law  to  carry  insurance. 

It  is  not  that  these  organizations  have  filed  a  lot  of  claims  or  have  had 
large  judgments  paid  out  on  their  behalf.     In  no  case  reported  to  us  was  there 
any  record  of  claims  made  or  paid.    /U  the  evidence  we  have  shows  that  bad  claims 
experience  plays  no  part  in  the  rising  insurance  costs.     In  fact,  a  surve>  of 
Ne^  Jersey  day  care  c-nters  shows  they're  such  good  risks  that  insurers  ought 
to  be  clamoring  for  their  business.  According  to  a  report  from  Nicholas  Scalers. 
Assistant  Director  of  the  New  Jersey  Division  of  Youth  and  Family  Services,  81  3 
percent  of  day-care  centers  surveyed  reported  no  claims  over  the  1980-1985  perjod. 
Ot  the  claims  settled.  67  percent  involved  awards  of  under  $200  each 

Refuting  claims  about  child  sexual  abuse  risks  in  day-care  settings,  Scalera 
said.  "Of  ^^,000  reported  cases  of  abuse  and  neglect  in  198^.  only  200  invoUcd 
child-care  centers.    That's  less  than  one-half  of  1  percent      Only  18  of  the 
200  were  substantiated  "    That's  a  miniscule  .000^  of  the  reported  cases 
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Non-profits  are  willing  to  pay  a  fair  price  for  a  quality  product.  We're 
certainly  not  asking  for  a  free  ride.    In  New  Jersey  alone  we  estimate  non-profits 
paid  $50  aillion  or  acre  a  year  m  preoiuas  -~  and  that's  before  the  prices  went 
up.    Insurance  coapanies  are  businesses  and  are  entitled  to  make  a  reasonable 
profit.    Yet,  the  insurance  industry  should  not  possess  unbridled  flexibilit) 
to  raise  preaiuu  suddenly,  capilclously  md  without  warning.    Poor  business 
judgment  within  the  insurance  industry  is  largely  responsible  for  the  current 
crisis.    Insurance  coapaniea  niscalculated  in  the  early  '30's  when  they  were 
m  hot  pursuit  of  preniua  dollars.    They  then  failed  to  heed  early  warnings  of 
the  impending  crisis  which  were  evidont  as  long  as  two  years  ago. 

In  a  last-Binute  scramble  to  recover,  the  property  and  casualty  insurance 
industry  has  effectively  redlined  whole  segments  of  the  ecoromy  -  non-profits, 
governments  and  some  businesses.    They've  gone  too  tar. 

Non-profits  are  especially  vulnerable  m  the  current  crisis.    Most  do  not 
have  financial  reserves  to  cover  huge  premium  increases.    These  are  groups  that 
our  country  relies  on  to  provide  essential  cooBunity  services,  often  to  our 
neediest  citizens.    In  most  cases  prices  cannot  be  raised.  We  can  turn  only  to 
private  contributors  or  to  government  to  help  pay  these  added  insurance  costs. 
That  means  that  hard-won  charitable  gifts,  client  fees  and  taxes  will  be  spent 
for  insurance  premiums  rather  than  to  care  for  children,  the  sick  and  the  elderl) . 
That  is  neither  good  sense  nor  good  public  policy. 

We  believe  that  significant  institutional  change  is  needed  to  halt  this  crisis 
and  to  stem  the  cycle  of  insurance  crises  in  the  future.    We  recorafliend  that 
Congress  assume  a  role  in  insurance  regulation  «.id  standard  setting. 

Our  State  Insurance  Department  is  too  unaerstaf f ed .  especially  with  actuaries, 
to  keep  on  top  of  insurance  rate  and  policy  changes.    Information  on  rate 
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changes  was  reported  to  the  departaent  in  the  years  after  deregulation.  Yet, 
reports  either  went  unread  or  warning  signs  unnoticed,  allowing  the  current 
situation  to  build  to  a  crisis.    Congressional  oversight  is  nreded  to  support 
the  states. 

The  insurance  industry  is  national,  even  international  in  scope.    No  single 
state  can  hope  to  have  the  reaourcea  or  the  power  to  protect  its  citizens  from 
forces  so  far  outside  its  control.    For  example,  international  coapanies  write 
67Z  of  the  reinsurance  for  U.S.  Insurance  companies.    They  have  refused  to  provide 
reinsurance  in  aany  cases,  leaving  American  property  and  casualty  companies 
without  needed  reinsurance.    Action  by  Congress  is  needed  to  guarantee  that 
reinsurance  will  be  available  at  a  reasonable  cost. 

We  suggest  repea**  of  the  exemption  of  the  insurance  industry  from  federal 
anti-trust  laws  (McCarren-Ferguson  Act). 

We  support  H.R.  4301  sponsored  by  Congressman  Wyden  and  S-2129  sponsored 
by  Senators  Kasten,  Danforth,  Hollings  and  Rockefeller.    We  believe  this  proposed 
legislation  which  removes  impediments  to  risk  pooling  for  general  liability 
coverage,  will  provide  limite<^  relief  for  some  organizations. 

Because  of  the  overriding  public  policy  consequences  of  the  insurance  crisis, 
Congress  should  guarantee  a  back-up  system  that  would  assure  availability  of 
liability  coverage  in  adequate  amounts  to  all  at  reasonable  rates.    The  system 
could  be  modelled  after  the  FAIR  plan  which  was  set  up  to  guarantee  fire  insurance 
after  the  urban  riots  twenty  years  ago.    While  individual  states  could  pass  laws 
to  accomplish  such  relief,  there  ia  little  indication  of  widespread  action  lo 
do  so. 

Finally,  we  believe  Congress  should  require  disclosure  of  insurance  industry 
data  and  information  about:  IncCMoe  and  claims  paid.    Only  then  can  an  accurate 
assessment  be  made  as  to  whether  rates  are  reasonable  and  substantiated. 
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National  standards  would  ensure  that  insurance  companies  would  not  have  to  compl> 

with  fifty  different  sets  of  reporting  requirenents  and  would  provide  Congress 

with  uniform  data  for  oversight  purposes.    New  Jersey's  Department  of  Public 

Advocate's  state»».it  to  the  New  Jersey  Insurance  Department  on  "the  Proposed 

Exclusion  of  Certain  Coverage  from  Coonercial  Liability  Insurance  Policy  Forms" 

(March  6,  1986)  says: 

•*While  New  Jersey  and  the  rest  of  the  country  have  been  bar- 
raged  over  the  past  few  months  with  a  variety  of  lamentations 
and  anecdotes  from  the  insurance  industry,  the  Public  Advocate 
has  been  very  troubled  by  the  lack  of  hard,  empirical  data 
to  back  up  the  industry's  rate  increases  and  reductions  m 
coverage.    Despite  repeated  calls  for  this  data  from  this 
Department,  other  public  officials  and  concerned  individuals, 
the  industry  has  been  intransigent  in  its  refusal  to  disclose 
this  vital  information.    Instead,  the  industry's  positions 
and  actions  have  o^'ten  been  premised  on  mere  conjecture  and 
subjective  speculation.    Requests  for  significant  changes 
in  coverage  have  thus  b# en  made  without  the  industry  ever 
providing  the  actuarial  information  which  would  objectively 
verify  the  actual  ex ten  .  of  losses  incurred  by  the  industry 
in  providing  the  particular  coverage.    Of  equal  importance, 
the  industry  haa  not  demonstrated  that  substantial  changes 
in  coverage  or  withdrawal  from  a  particular  line  are  necessary 
to  alleviate  any  legitimate  problems  insurers  may  have. 
Indeed,  when  limited  empirical  information  is  made  eva liable, 
it  is  never  set  in  the  context  of  being  cycle-bottom  data, 
suggesting  a  calculated  effort  to  use  these  unrepresentative 
figures  to  manipulate  public  policy. 

This  lack  of  data  is  even  more  intolerable  in  view  of  the 
fact  that  many  of  the  proposals  that  have  been  made  by  the 
insurance  industry  would  have  a  dramatic  effect  on  social 
and  public  policy  in  New  Jersey.  Because  of  the  critical 
role  insurance  coverage  plays  in  our  society,  any  changes 
which  would  limit  the  availability  or  the  protection  it  pro- 
vides should  be  scrutinized  with  the  utmost  care." 

In  conclusion,  I  want  to  thank  you  Mr.  Chairman  and  members  of  the  Conmittee 

for  your  concern  and  interest.    The  people  I  work  with  and  the  people  they  serve 

are  suffering  from  this  crisis  which  they  did  not  cause,  for  which  they  bear  no 

fault  and  over  which  they  have  no  control.    We  ask  your  help  m  bringing  equity 

and  justice  to  the  insurance  system  in  our  country  and  to  relieve  the  hardships 

we  are  suffering  under. 
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statement  of 
The  Petroleum  Marketers  Association  of  ^-^rica 


The  Petroleum  Marketers  Association  of  America  (PMAA)  appreciates  the 
opportunity  to  submit  for  the  record  this  statement  regarding  the  liability 
Insurance  crisis.    PMAA,  formerly  the  National  Oil  Jobbers  Council,  Is  a 
federation  of  41  state  and  regional  trade  aJsociaticms'representlng 
approximately  11,000  small  independent  petroleum  marketers  (see  Attachment  A). 
Collectively,  these  marketers  sell  half  the  gasoline  and  over  three-quarters  of 
the  home  heating  oil  consumed  In  America  today.    While  virtually  all  of  these 
marketers  are  small  businessmen,  if  one  conblned  their  collective  assets,  they 
would  rank  17th  on  the  Fortune  500's  list  of  companies.   Attached  is  a  copy  of 
a  statistical  quick  reference  sheet  on  P^WA  which  should  assist  you  in 
understanding  the  scope  of  Independent  petroleum  marketing  (see  Attachment  B). 

As  you  can  see,  the  marketers  we  represent  have  a  substantial  1n#stment  •  • 
their  businesses,  an  investment  they  do  not  want  to  see  lost  because  of  the 
unavailability  or  unaf fordability  of  liability  insurance. 

The  Petroleum  Marketing  Industry 

Before  explaining  the  nature  of  our  particular  insurance  problem  let  me 
first  elaborate  on  the  petroleum  marketing  industry  and  the  role  of  the 
independent  marketer.    Petroleum  marketing  can  basically  be  broken  down  into 
three  levels:  manufacturing  or  refining,  wholesale  distribution  and  retail 
sales. 

In  reality,  however,  the  lines  are  not  so  neatly  drawn.    Major  integrated 
oil  companies  control  the  vast  majority  of  the  refineries  operating  in  the  U.S. 
today  and  are  the  source  of  much  of  the  product  an  independent  marketer 
purchases.    These  major  companies,  however,  do  not  limit  themselves  to  crude 
oil  production  and  refining.    Many  also  both  wholesale  and  retail  gasoline, 
home  heating  oil  and  a  wide  array  of  other  petroleum  products. 

Oftentimes  these  major  companies  operate  in  direct  competition  with  their 
wholesale  customers  for  retail  business.    While  tnis  can  ^nd  has  created  a 
multitude  of  problems  for  independent  marketers,  it  create;»  one  particular 
problem  directly  related  to  insurance.   Most  of  the  major  companies  self-insure 
their  risks,  therefore,  they  may  be  largely  unaffected  by  insurance 
availability  and  affordability  problems.    However,  independent  marketers  are 
generally  not  large  enough  to  ^elf-insure  and  must  purchase  insurance  in  the 
open  market.   Theoretically,  if  the  cost  of  insurance  increases,  that  higher 
cost  could  be  passed  through  to  the  ultimate  coniiumer.    However,  because 
marketers  compete  with  major  companies  that  self-insure  and  thus  do  not 
experience  the  higher  costs,  many  marketers  may  have  to  absorb  the  higher 
premiums. 

As  indicated,  independent  marketers  purchase  their  product  from  a  refiner. 
Many  marketers  then  transport  that  product  in  their  own  trucks.    In  order  for 
these  trucks  to  be  admitted  to  a  supplier's  terminal,  however,  they  must  have 
certificates  of  insurance.    Without  such  an  insurance  certificate  a  marketer's 
trucks  could  be  banned  from  its  supply  source.    This  would  require  a  marketer 
to  utilize  a  common  carrier.    This  in  itself  would  not  constitute  a  major 
problem  since  some  marketers  use  coninon  carriers  almost  exclusively.    But  ?s 
can  be  attested  to  by  associations  representing  such  carriers,  they  al*^'^  dre 
encountering  incredible  problems  in  acquiring  insurance. 
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Once  the  product  is  loaded  into  a  marketer *s  truck  it  generally  goes  either 
to  Its  ultimate  destination  (i.e.  a  service  station,  a  commercial  account, 
etc.),  or  It  goes  to  an  Intermediate  terminal  or  bulk  plant  owned  by  the 
marketer.    These  bulk  plants  are  generally  above  ground  storage  facilities  at 
Milch  product  Is  kept  until  it  is  reloaded  in  smaller  trucks  to  be  distributed 
to  smaller  service  stations,  farmers,  and  homeowners  (In  the  case  of  home 
heating  oil).    Product  that  goes  to  the  service  stations,  to  farmers  and  tc 
co«i»erc1al  accounts  (i.e.  truck  fleets,  cab  companies,  etc.)  Is  generally 
stored  In  underground  tanks. 

This  Is  a  simplistic  explanation  of  the  product  distribution  process.  Some 
•irketers,  for  example,  may  receive  produrt  by  barge  or  by  pipeline.    But  this 
explanation  does  provide  a  framework  for  identifying  the  possible  risks  for 
n^lch  most  marketers  need  insurance. 

Insurance  Availability  and  Affordabi 1 Ity 

The  risk  perceived  by  many  to  be  the  greatest  and  the  mjst  difficult  to 
Insure  for  a  marketer  Is  the  sto-age  of  petroleum  produ  .s  In  underground 
tanks.    Public  attention  has  focused  on  Isolated  incidents  where  tanks  have 
leaked  and  gasoline  has  seeped  into  the  basements  of  homes.  So-called 
"experts"  have  warned  about  the  potential  problem  leaking  underground  tanks 
pose. 

The  facts,  however,  simply  do  not  substantiate  the  magnitude  of  concern 
over  the  problem  nor  do  they  substantiate  the  difficulty  marketers  face  In 
acquiring  Insurance  for  these  tanks.    In  fact,  the  major  insurance  carrier  for 
petroleum  marketers.  Federated  Insurance,  has  indicated  that  In  1985  the 
average  loss  on  an  underground  tank  claim  was  only  ^29,000.    This  Is  contrasted 
to  1983  when  the  average  loss  was  slightly  over  $50,000  per  claim.    The  nunter 
of  claims  has,  however,  increased  steadily.    In  1985  Federated  reports  there 
were  134  claims.    The  lower  cost  per  claim  and  greater  number  of  claims  can  be 
attributed  to  the  fact  that  marketers  are  taking  more  precautions  In  the 
Installation  and  monitoring  of  their  underground  tank  system.    They  are 
detecting  potential  problems  at  a  much  earlier  point  in  time,  hence  the  lower 
cleanup  costs. 

Marketers  have  an  inherent  economic  interest  to  monitor  their  underground 
tanks  and  to  take  ev«ry  reasonable  precaution  against  leaks.  Petroleum 
products  are  a  valuable  onmodity.    Until  very  recently,  a  marketer  may  have 
had  up  to  ll.OU  per  gallon  invested  in  product  in  those  tanks.    He  has  every 
incentive  to  prevent  the  loss  of  any  of  that  product  in  any  form. 

Despite  all  of  this,  underground  petroleum  storage  tanks  are  being  lumped 
with  hazardous  waste  disposal  sites  and  chemical  storage  facilities  In  the  eyes 
of  many  Insurance  companies  and  reinsurance  companies.    Many  of  tnese  companies 
are  now  unwilling  to  do  what  they  are  supposedly  In  business  to  do,  that  is 
assume  risks  even  when  the  risk  is  a  reasonable  one  from  a  historical 
perspective,  as  is  the  case  with  underground  storage  tanks. 

As  a  result  of  the  increasing  difficulty  in  obtaining  pollution  liability 
Insurance  and  the  higher  cost  when  it  is  available,  many  marketers  are  choosing 
not  to  purchase  such  insurance.    "Going  bare"  is  clearly  not  In  the  long  term 
Interest  of  any  of  us. 
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The  Insurance  problem  which  exists  is  nOt  limiteri  however,  to  the 
availability  and  atfordabi 1 ily  of  pollution  iiability  insurance.    U  includes 
general  liability  insurance  a«i  well.    PMAA  conducted  a  random  sair-ile  of  its 
members  to  determine  tlie  seriousness  of  the  liribility  insurance  crisis.  What 
we  found  was  very  intere5tin(^ .    The  average  premiums  in  1985  paid  by  the 
independent  marketer  who  responded  to  che  survey  wdS  $36,175.    This  compares 
with  $13,648  in  1983,  a  16b  percent  increase  in  two  years.    The  coverage 
obtained  for  this  insurance  decreased  slightly  between  1984  and  1985  and  the 
deductible  increased.    The  cost  per  dollar  of  insurance  coverage,  adjusted  for 
deductibles,  increased  by  146  percent  in  two  j'a.-,.    In  contrast  to  thes? 
higher  premiums,  the  claims  awards  returned  lo  Tiarkoters  has  actually  dncrrrcfl 
by  24  percent  in  the  same  two  year  period. 

Of  those  marketers  that  responded,  3S  perrent  indicated  that  their  rompany 
had  been  non-renewed  or  cancelled  in  the  last  two  years.    Unce  cancelled  the 
average  time  it  took  to  get  new  coverage  was  two  months.    Some  marketer*: 
reported  that  it  had  taken  them  up  to  four  months  to  acquire  new  cover ayr.  On 
average,  marketers  received  approximately  two  montns  advanced  notice  of 
cancellation  or  non-renewal 

While  the  average  time  frame  for  notices  of  cancellation  or  non-renewal 
seem  to  correspond  well  with  the  average  time  it  takes  a  marketer  to  find  a  new 
earner,  it  is  interesting  to  note  that  some  marketers  received  as  little  as 
one  day's  notice  of  cancellation  or  non-renewal.    This  obviously  places  that 
marketer  in  an  incredibly  difficult  situation  since  he  no  longer  has  a 
certificate  of  insurance  and  can  no  longer  send  his  trucks  to  supply  terminals 
to  pick  up  product. 

Interestingly,  the  reasons  given  for  termination  or  non-renewal  varied,  but 
the  most  frequent  was  that  the  carrier  no  longer  was  interested  in  providing 
coverage  to  our  industry.    This  supports  the  theory  that  insurance  companies  in 
the  late  1970's  and  early  1980' s  were  more  interested  in  chasing  the  premium 
dollar  than  they  were  with  loss  ratios.    A  nuiiber  of  companies  began  writing 
Insurance  at  discount  rates  in  order  to  acquire  marketer  business. 

Now  that  the  market  has  finned  considerahly.  these  companies  are  no  longer 
Interested  in  offering  coverage  to  petroleum  morketers.    The  results  of  this 
market  withdrawal  have  beert  to  place  an  incredit'le  strain  on  those  few 
companies  left  which  still  oifer  covoiage.    On"  (Ompany  sti'J  interested  In 
marketer  business  had  to  su<ipend  taking  on  .in>  new  business  for  a  period  of  two 
and  one  half  months  because  it  had  reached  its  acceptable  capacity  levels. 

The  other  effect  of  the  market  withdrawal  by  companies  no  longer  interested 

in  marketer  business  >s  a  significant  lessening  of  competition.    The  results  of 

the  PMAA  survey  show  that  one  company  supplies  coveraqe  to  over  half  of  the 
marketers  that  responded. 

Possible  Solutions 

Evaluating  possible  <,o!iitions  to  this  dilemna  is  difficult,  particularly 
for  an  association  such  as  ours  which  is  not  in  the  insurance  business.  Some 
have  argued  that  the  easiest  course  is  to  do  nothinq.    The  insurance  industry 
is  cyclical  and  market  conditions  will  eventually  improve.    We  ha^e  difMculty 
accepting  that  argument.    M^ny  marketers  may  be  unable  to  ride  out  this  cycle. 
Moreover,  what  causes  the  cycle  in  the  first  instance  and  what  steps  can  be 
taken  to  prevent  it  from  recurring? 
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We  also  do  not  adhere  to  the  philosophy  that  the  suiirce  uf  t^e  problem  lies 
exclusively  in  reform  of  our  tort  laws  or  in  a  total  restructuring  of  the 
insurance  industry.    We  generally  believe  the  cause  of  the  crisis  is  widespread 
and  the  solutions  must  address  each  aspect  of  the  problem. 

Frofn  the  perspective  of  the  businessman  we  have  to  becotne  better  risk 
managers.    We  must  take  every  step  possible  to  reduce  ojr  liability  and  the 
llklihood  of  accidents  occurring. 

Our  civil  justice  system  must  aiso  be  examined  closely  with  an  eye  '^owa'^d 
more  accurately  defining  and  assigning  liability  based  more  on  who  is  at  fault 
rather  than  who  has  the  deep  pockets. 

The  insurance  industry  must  recognize  that  it  has  not  been  the  model  of 
efficiency  in  the  past  several  years  and  that  an  industry  with  such  a  dramatic 
affect  on  the  comnerce  of  this  country  must  expect  federal  scrutiny. 

Finally,  the  federal  government  must  assert  itse]f  and  acknowledge  that 
this  is  a  problem  far  beyond  the  boundaries  of  individual  states  a.id  that  some 
of  the  problem  is  a  direct  result  of  laws  that  have  »>een  passed  that,  although 
well  intentioned,  have  contributed  to  increasing  substantially  the  liability 
insurance  companies  face. 

4Mh  this  in  mind,  PMAA  would  like  to  offer  several  recommendationc  for  the 
subcommittee's  consideration: 

First,  Congress  should  consider  making  available  insurance  for  those  areas 
**hich  private  carriers  are  reluctant  to  insure  such  as  pollution  liability. 
While  pollution  liability  coverage  may  be  currently  available  for  underground 
tanks,  it  is  available  on  a  grtotly  restricted  basis  and  there  are  constant 
rumors  that  it  may  not  be  available  at  all  in  the  future.    Some  industries 
already  are  unable  to  obtain  pollution  liability  coverage.    To  deal  with  this 
problem  Congress  should  make  available  such  insurance  with  a  progr*n  similar  to 
the  Federal  Flood  insurance  or  not  insurance  programs. 

Secondly,  our  civil  justice  system  must  be  modified  considerably.  While 
PMAA  is  stni  analyzing  the  recommendations  of  the  Tort  Policy  Working  Group  at 
the  Department  of  Justice,  we  believe  that  many  of  their  suggestions  may  have 
merit.    These  include  the  retention  of  fault  as  the  basis  for  liability;  that 
joint  ana  several  liability  be  eliminated;  that  punitive  damages  and  pain  and 
suffering  awards  be  limited  to  a  fair  and  reasonable  atfiount;  and  that 
alternative  dispute  resolution  mechanisms  be  developed. 

Finally,  Congress  should  consider  the  enactment  of  federal  minimum 
standards  for  state  regulation  of  the  insurance  industry.    This  would  bring 
about  a  level  of  consistency  in  state  regulation.    In  addition,  the  antitrust 
exemption  insurance  companies  have  under  the  McCarran-Ferguson  Act  should  be 
re-examined  to  determine  the  extent  to  which  the  exemption  is  still  justified. 
The  question  of  whether  the  antitrust  exemption  has  been  a  contributing  factor 
to  the  current  crisis  should  also  be  examined.    The  fundamental  question  is 
Should  an  industry  with  as  great  an  impact  on  millions  of  businesses  as  the 
insurance  industry  has  be  totally  exempt  from  any  consistent  federal  scrutiny? 
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Attachment  a 


MEMBERS  OF  THF  PETROLEUM  MARKETERS  ASSOCIATION  OF  AMEI^ICA 

The  Petroleum  M'^^kete^s  Association  of  America  represents  the  1ndepet>dent 
peiroleum  marketers  who  are  members  of  these  state  and  regional  trade 
dissociations: 

Alabama  Oilmen's  Association 
Arizona  Petroleum  Marketers  Association 
Arkansas  Oil  Marketers  Association^  Inc. 
California  IndepernJent  Oil  Marketers  Association 
Colorado  Petroleum  Marketers  Association 
Independent  ronnecticut  Pet.  oleum  Association 
Florida  Petroleum  Marketers  Association 
Georgia  Oilmen*"  Association 
Idaho  Oil  Marketers  Association 
Illinois  Petroleum  Marketer^  Association 
Indiana  Oil  Marketers  Association,  Inc. 
Petroleum  Marketers  of  Iowa 
Kansas  Oil  Marketers  Association 
Kentucky  Petroleum  ?*:»r  dieters  Assoc  i  at  lor 
Louisiana  Oil  Marketer*^  Association 
Michigan  Petroleum  Association 

Mid-Atlsrtic  Petroleum  Distributors  Association,  Inc. 
Mi^sisslpfi  Petroleum  Marketers  Association 
Missouri  Oil  Jobbers  Association 

Montana  Chapter,  western  Petroleum  Marketers  Association 

Nebraska  Petroleum  Marketers,  Inc. 

Independent  Oilmen's  Association  of  New  England 

Fuel  Merchants  Association  of  New  Jersey 

New  Mexico  Petroleum  Marketers  Association 

Empire  State  Petroleum  Association 

North  Carolina  Petroleum  Marketers  Association 

Northwest  Petroleum  Association 

Ohio  Petroleum  Marketers  Association 

Oklahoma  Oil  Marketers  Association 

Oregon  Petroleum  Marketers  Association 

Pennsylvania  Petroleum  Association,  Inc. 

South  Carolina  Oil  Jobbers  Association 

•^outh  Dakota  Petroleum  Marketers  Association 

Tennessee  Oil  Marketers  Assoc^atiorj 

Texas  Oil  Marketers  Association 

Virginia  Petroleum  Jobbers  Association 

Washing^^-vi  Petroleum  Marketers  Association 

Western  Petroleum  Marketers  Association 

West  Virginia  Petroletjm  Marketers  Association 

Oil  Jobbers  of  Wisconsin,  Inc. 

Wyoming  PetroleLwn  Marketers  Association 

The  Petroleum  Marketers  Association  of  America  is  located  at  1120  Vermont 
Ave.iue,  N.'^  ,  Suite  1130,  Washington,  O.C.  20005.    Telephone  (202)  198. 
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Attachmenb  B 

IVttA  

PETROLEUM  NARICETERS  ASSOCIATION^^ AMERICA 

ItMVmwnNT  A\F  NW-MlfTf  Hit*  HA^HtN  TON  DCNMS  •  |N3)  Ul  IIM 

PETROLEUM  WRKETERb  ASSOCIATION 

OF  AMKICA 
STATISTICAL  QUICK  REFERENCE  SHEET 
ly«4  UATA 

NUMBER  OF  MARKETERS  REPRESENTED   in/'^ 

TOTAL  VaUME  OF  REFINEO  PRODUCTS  SaU  82  BILLION  CJ\LLONS 

EMPLOYMENT  239,6^? 

FULL  TIME  EffLOyPtNT  177,416 

PART  TIME  EW>LOyMENT  i2,^b6 

PERCENT  OF  U.S.  TOTAL  RtFINEU  PP'^nuCTS   34. 4X 

MOTOR  GASOLINE   50. OX 

DIESEL  FUEL   59.  U 

NO.  2  FUEL  OIL   75. 5X 

f'UMBER  OF  MARKETERS  BY  PKOUUCT  NUMBER    .  .  .X  OF  TOTAL 

HEATING  F;!ELS  ONLY   1.078    10. 2X 

MOTOR  FI'tLSONLY   3,942    37. 3X 

BOTH  HEATING  &  MOTOR  FUELS   5,548    52. 5X 

TOTAL   10,568   100. OX 

COMBINED  ASSET  SIZE  OF  WRKETERS  $15.1  BILLION 

TOTAL  MOTOR  FUELS  RETAIL  FACILITIES  SUPPLIbU  99,967 

TOTAL  MOTOR  FUELS  RETAIL  FALlLITiCS  OWNLO  46,046 

TOTAL  NUMBER  OF  CONVtNIENCE  STORES  OWNED  14,235 

HEATING  FUELS  DISTRIBUTION  CHANNELS  X  OF  PRODUCT 

RESIDENTIAL  63X 

COMMRCIAL  18X 

OTHER  FUEL  OIL  rWRKETfiS  bX 

INDUSTRIAL  «X 

OT,HER  b% 

MOTOR  FUELS  DISTRIBUTION  CHANNELS   X  OF  PRODUCT 

DIRECT  OWNED  &  OPERATED    30X 

LESSEE  DEALER    14X 

OPEN  DEALER  2 IX 

BULK  END  USERS  30X 

OTHERS  5% 

BULK  STORAGE  CAPACITY    1.7  BILLION  GALLONS 

NUMBER  OF  BULK  STORAGE  FACILITIES    10, ^fi' 

Source:  Petroleum  Marketers  Association  of  America 
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